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AMERICAN  LAW. 


CHAPTER  LXXI. 


CASE  ON  TORTS.    AS  TO  MILLS,  LANDS  FLOWED,  WATERING 
PLACES,  &c. 

AftT.  1.     fjiENSRAL  Principles.    ^  I.   This  action  on  FormiofDe- 
tbe  case  lies  in  nuiDerous  cases,  in  regard  to  lands  flowed^  pi*^*^^^ 
miUs,  mUUitreamtj  watenng'^lacetf   and  tffatereourtes.      In  7  Weotw.' 
these  we  bare  much  valuable  property,  of  a  mixed  nature.  ^^  to  864, 
The  person  who  owns  the  waters,  usually  owns  the  ioU  under  ^  21  refen 
them,  but  not  always ;  for  sometimes  one  man  owns  the  soil,  to  many,  ia 
the  bed  of  the  river  or  stream,  or  water,  and  another  by  a  "Y.^^*^  ^"* 
grant  or  by  prescription,  which  supposes  a  grant,  has  a  right  Imerican^"* 
to  the  water^  or  to  the  fish,  be.  in  it,  or  to  both.  Precedents 

(j  2.  The  right  of  sod  in  rivers  and  arms  of  the  sea  has  *^'  ^' 
been  already  considered,  in  Ch.  68.  The  right  of  sail  in 
lands  flowed,  watering-places,  be.  depends,  like  the  right  of 
soil  in  other  lands,  on  deeds,  wills,  long  possession,  and  records. 
Hence,  this  right  very  naturally  falls  under  the  heads,  titles 
to  lande,  and  conveyances  of  lands.  The  right  to  fish  in  streams, 
be.  so  far  as  it  respects  the  action  on  the  case,  has  been  al- 
ready considered  in"the  same  chapter.  The  rights,  therefore^ 
to  be  considered  in  this  chapter,  are  the  rights  to  these  waters^ 
mill'siteSi  and  places,  and  of  part-owners  in  mills,  by  common 
law,  and  especially  by  our  State  statutes,  so  far  as  such  rights 
come  hi  question  in  this  action  on  the  case. 

%  3.  The  subject  naturally  directs  the  course  of  inquiry, 
which  is,  as  to  the  nature  of  this  species  of  property,  the  pit's, 
right  to  h,  the  injury  to  his  right,  and  the  remedy. 


CASE  ON  TORTS. 


Ch.  71. 
Art.  1. 

Co.  Lit.  4, 
Challoner  v. 
Thomas. — 
2  Esp.  128.— 
Co.  Lit.  66.— 
See  Post 
Yelv.  143.— 
8Salk.278. 
CfY>.Car.492. 
—2  Esp.  128. 
Cro.  El.  644, 
Fineai  v. 
Hoveden, 
Westbory  v. 
Powell. 


Mass.  S.  J. 
Court,  July 
1799,  Mayo 
V.  QuiDby, 
Cumberlaod. 


1  Stra.  6, 6y 
VernoD  t». 
Goodrich. 


^  4.  Tht  natwrt  ofthe$e  kinds  of  property.  Water  is  not 
of  a  nature  to  be  demanded  in  a  writ  by  the  name  of  water  ; 
but  the  demand  must  be  of  so  many  acres  of  land  covered 
with  water.  But  such  is  the  nature  of  a  watering-place,  that 
"  every  inhabitant  of  a  town  may  have  an  action  on  the  due, 
for  disturbing  a  customary  toatering-place,  otherwise  he  should 
be  without  remedy.''  So  the  inhabitants  of  a  parish  may  pre- 
scribe for  a  watering-placcj  though  it  is  only  the  water  that  is 
of  any  use  to  them,  of  which,  being ^ctua^jii^,  no  possesion 
call  be  given  in  gectment. 

§  5.  And  Croke  agrees  with  Coke,  that  a  customary  water" 
ing-place  is  of  such  a  nature,  that  every  inhabitant  of  a  town 
may  have  such  a  right  to  it,  or  to  the  water  there,  that  he  may 
have  case  for  disturbing  him  in  it.  Ha  cites  the  case  of 
Westbury  v.  Powell,  where  the  "  inhabitants  of  Southwark 
had  a  common  watering-place,  and  the  deft,  stopped  it.  The 
pit.,  being  an  inhabitant  there,  brought'  his  action  on  the  case^ 
and  adjudged  maintainable.  Commonwealth  v.  Manning,  also, 
below. 

^  6.  In  this  case,  the  court  decided,  that  if  the  owner  of 
land  by  a  fresh  water  mer,  sell  the  land  to  the  river,  the 
stream  and  mill-site  to  the  middle  of  the  river  may  be  deem- 
ed appurtenances.  Hence  a  mill  site  is  of  a  nature  to  be 
granted  by  itself;  for  it  is  land  on  which  a  mill  may  be  plac- 
ed ;  or  to  be  granted  as  appurtenant  to  the  land  adjoining  the 
river,  as.  the  stream  may.  The  principle  is  clear,  that  he  who 
owns  the  lands  on  both  sides  of  a  fresh  toater  river ^  primd  far 
eie  owns  the  river  or  stream,  including  the  bed,  and  all 
mill-sites  in  it.  And  if  he  own  only  the  land  on  one  side, 
then  to  the  middle,  as  above  stated,  in  Mayo  v.  Quinby.  And 
the  mill-site  being  6xed,  is  held  by  a  grant,Jike  any  other  land ; 
but  as  the  subject  or  the  thing,  appurttiMit^  as  in  that  case. 
But  the  river,  stream,  or  water  being  fluctuating,  and  incapa- 
ble of  2iny  fixed  possession,  may  be  claimed  in  different  manners 
by  him  who  does  not  own  the  adjoining  lands,  as  in  the  follow- 
ing cases. 

§  7.  The  pit.  must  state  and  prove  a  title  to  the  water^ 
where  he  claims  it  through  another*s  land.  For  to  claim  water 
in,  or  runnmg  through  another's  land,  is  claiming  a  benefit  or 
an  easement  in  another's  land,  which  is  prima  facte  against 
common  right ;  for  the  law  can  never  suppose  I  have  a  right 
in  another's  land,  until  I  specially  state  and  prove  that  right. 

^  8.  In  this  case,  Vernon,  in  her  declaration,  stated  that 
she  was  possessed  of  a  house  in  Ipswich,  to  which  water  was 
conveyed  by  a  leaden  pipe,  from  the  conduit-bouse ;  and  that 
the  deft,  placed  stop-cocks  in  said  pipe,  and  thereby  hindered 
the  water  from  coming  to  the  pit's,  bouse,  and  diverted  great 
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quantities  of  it,  idiereby  she  lost  the  use  of  her  house.     The    Ch  71. 
deft,  pleaded  that  at  the  time  when,  and  long  before,  he  was    Art.  1. 
seized  in  fee  of  half  an  acre  of  land,  being  his  garden,  and  2y-  K^^y^^ 
ing  between  the  conduit^house  and  the  plfs.  house  ;  and  being 
so  seized^  he  placed  said  pipe  in  his  garden  for  his  own  use, 
and  fixed  said  stop-cocks,  as  he  might  lawfully  do,  which  is 
the  same  trespass.     The  ph.  demurred,  and  the  deft,  joined 
in  demurrer. 

%  9.  And  the  court  said,  *^  the  wrong  is  stopping  the  water, 
and  the  carrying  away  is  only  aggravation  ;  that  the  declara- 
tion is  upon  a  possession,  which  is  good  only  against  a  wrong" 
doer;  and  therefore  the  pit.  must  shew  a  title;  the  d^* 
claims  the  soU  out  of  which  the  pit.  claims  an  easement,  and 
therefore  she  must  shew  a  title,^^  and  set  it  out  in  her  declara- 
tion. 

^10.  Here  the  water  on  the  defies,  land,  primd  facie,  be- 
Icwged  to  him  ;  and  if  the  pit.  would  have  it,  she  was  bound 
by  law,  to  state  and  prove  her  right  to  it,  specially.  This 
principle  runs  through  every  case,  where  one  claims  water  or 
any  easement  whatever,  in  the  land  of  another.  But  a  bare 
possession  of  the  easement,  is  sufficient  against  a  mere  wrongs 
doer ;  for  it  is  a  better  right  than  his,  who  has  none  at  all. 
But  this  possession  never  can  be  good  against  the  owner  of 
the  soil.  But  the  pit's,  possession  in  trespass  is  good,  if  he 
defeat  the  deft's  tide  set  up.  2  Esp.  99,  100 ;  Cro.  El.  288, 
Fenner  v.  Fisher. 

^11.  Changing  miUs  does  not  change  the  nature  of  the  L^t^rt'*^' 
estate. in  them,  and  in  the  mill-stream.  As  where  the  decla-  case, 
ration  was  for  diverting  the  ph's  stream  to  his  mill.  Plea  not 
guilty.  The  case  states,  that  the  ph.  was  seieed  of  two  an- 
cient and  ruinous  fulling  mills,  turned  by  such  a  stream  time 
out  of  mind,  and  pulled  them  down,  and  in  their  place  built 
two  grist  mills,  which  the  said  river  turned ;  and  that  the 
defcs.  by  breaking  down  his  bank,  diverted  his  stream.  It  was 
objected  that  the  pit.  had  a  prescriptive  right  or  grant  for  his 
fuUing  mills ;  and  that  he  could  not  pull  them  down,  and  build 
grist  mills  in  their  place,  within  his  supposed  grant  or  pre- 
scriptive right.  But  the  court  held  that  he  could,  and  gave 
judgment  for  the  pit. ;  for  it  is  within  the  prescription  to  pull 
down  an  old  mill,  and  to  build  another  of  the  same  kind,  in 
the  same  place ;  or  of  a  diflerent  kind,  if  he  do  not  alter  the 
water-bourse,  and  the  miUs  are  the  same  in  law,  and  according 
to  the  register.  And  F.  N.  B.  the  ph.  may  demand  his  mill, 
without  saying  what  mill.  And  the  ph.  might  well  claim  a 
great  part  of  the  water,  for  it  was  impossible  to  tell  what  part ; 
and  the  quantity  was  not  material ;  and  the  charge  was  di- 
verting water  that  run  to  the  pit's,  mills. 
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Ch.  71.       §  12.  Navigchle  riven  are  highway$  ;   and  it  is  a  nmana 

Art*  2.    to  divert  a  part  of  the  water,  whereby  the  current  is  weaken-^ 

K^^V^J  ed,  and  made  unable  to  carry  vessels  of  the  same  burden,  as 

8^.  AtN>.    ji  ^ouXA  before.     So  the  laying  of  timber  in  a  common  river, 

though  the  sM  belong  to  the  party^  is  equally  a  nusance,  as 

if  the  soil  was  not  his,  if  thereby  the  passage  of  boats,  be.  is 

obstructed. 

-^i  AbV!^'      ^  1^-  So  it  has  been  decided,  that ''  if  I  have  a  mill,  and 

109.— Hard,    my  neighbour  builds  another  mill  on  his  own  land,  by  which 

^^''~',  ..,,    the  profits  of  my  mill  are  diminished,  yet  no  action  lies  aitainst 

Brownl.  167,    t*     '^  *  i       r  n  T  -ii         l*  i      j  m 

It  Noy.  184.  °>™ ;  fof  every  one  may  lawfully  erect  a  mill  on  ins  own  land." 

This  is  true  ;  but  this  general  position  must  be  understood  to 

apply  only  to  cases  where  the  operations  of  the  new  mill  are 

very  well  confined  to  the  lands  of  its  owner,  as  below. 

iB«c!1Sirr       k^^'  "  But  if  I  have  a  mill  by  prescription  in  my  own 

49.-2  H.  VI.  land ;  if  another  erect  a  new  mill  on  his  own  land  9  if  this  draws 

c.  14.  away  the  stream  from  my  mill,  and  stops  it,  or  makes  too 

great  a  quantity  of  water  run  to  my  mill,  by  which  I  receive 

damage,  so  that  my  mill  cannot  grind  so  much  as  it  was  used 

to  do,  I  shtfil  have  an  action  on  the  case  against  him." 

1  Wi]s.3a6,        <^  15.  In  this  action  against  Taylor,  the  court  held,  the  plt« 

Taylor*^*'  ^     °®®^  °°*  prove  repairs  of  a  pew  against  a  stranger  ;  but  that 

he  must  state  and  prove  title  against  the  owner  of  the  soil;  for 

any  tide  in  the  ph.,  even  possession,  is  sufficient  against  a 

stranger,  a  mere  wrongdoer,  who  has  no  title  at  all. 

Abt.  2.  Plfs.  right  in  his  mUl'Stream^  water^onrseSf  4^c. 
1  Wiis.  174,        §  1.  In  this  case  the  pit.  suted  in  his  declaration,  that  he 
i'Bert^cUed  ^^  possessed  of  a  dose  of  Am,  and  water  used  to  run  through 
2Esp.426.— ity  time  out  of  mind,  and  that  the  deft,  diverted  it.     Judg* 

1  Com.  D.      inent  for  the  pit. ;  and  the  court  held,  that  the  deft,  might 

cleanse  his  pits,  but  not  enlarge  them  as  he  had  done  ;  for  by 
so  doing  (as  appeared)  he  diverted  iuto  them  more  water  of 
the  stream  than  was  the  ancient  usage. 

In  this  case,  the  deft,  owned  the  land  above,  and  the  pit. 
owned  the  land  below,  and  claimed  a  right  to  have  a  stream 
to  run  to  his  land,  through  the  deft's.  land,  in  its  ancient  form 
and  quantity;  and  time  and  usage  so  fixed  this  right,  that  the 
deft,  could  use  only  his  customary  portion  of  the  water,  even 
in  his  own  land. 

4«"  WwiS*"*      ^  ^'  '^^^  P'^'  ^^^^^^  ^^^  prescriptive  right  of  burial  of  any 
V.  Giffetb!^   person  he.,  and  omitted  the  part  of  the  prescription,  that  he 

2  Esp.  28.      was  to  pay  2s.  a  person ;  and  the  court  held  the  declaration 

good.  And  p.  443,  the  court  said,  when  one  claims  a  servi* 
tude  on  another^s  property^  he  must  say  and  prove  Me  whole 
agaivut  the  owner  of  such  property;  but  that  the  deft,  was  a 
wrongdoer i  against  whom  possession  was  sufficient ;  and  the 
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diitinitum  is  between  km  and  the  immer  of  the  sail ;  mA  the    Ch.  71. 
Ss.  was  no  part  of  the  prescriptioD.  •l*^-  3. 

^  3.  In  this  case,  of  common,  the  court  held,  that  if  one  ViX^vxJ 
claim  an  interest  in  the  land  of  another,  he  must  state  his  in-  d  Wiis.  278 
lerest  in  pleading  ;  but  when  the  action  is  not  against  the  own-  ]^^^  ^^' 
er  of  the  soil,  but  against  even  one  commoner  by  another,  the  TeaMlale.^ 
pit.  need  not  sUte  his  interest  in  the  land  ;  for  it  is  only  against  ^^^^^ 
the  owner  of  the  land,  he  need  state  a  title.  Bioon. 

^  4.  This  was  an  action  on  the  ccwc,  for  that  A  and  his  wife  i  ^^^^  n^^ 
were  seUed  of  a  toater'-miUi  called  Westbury  mill  &c. ;  and  Broome  v, 
being  so  seized,  they,  and  all  those  whose  estate  they  had  in  Mordaanu 
said  mill,  have  had,  time  out  of  mind,  &c.  a  watercourse  run* 
nidg  in  the  river  Westbury  to  a  mill,  called  JuneUy  mill,  in  the 
county  of  Norfolk,  to  said  Westbury  mill,  and  from  thence 
over  an  acre  of  the  defi's.  land  to  Mixbury  mill  in  the  county 
of  Oxon,  and  this  without  the  erection  of  any  mill;  and  had, 
time  out  of  mind,  the  grinding  &c. ;  and  being  so  seized,  leas- 
ed the  said  mill  to  the  pit.  by  indenture,  whereby  he  became 
poisessedj  till  the  deft,  erected  a  new  mill  on  the  said  aertj  by 
which  he  obstructed  the  aforesaid  water,  so  that  the  mill  afore- 
said was  suffocatum^  so  that  the  pit.  lost  the  profits  of  his  mill 

from to .     Demurrer,  and  judgment  for  the  pit.    In 

this  case,  the  deft.,  by  erecting  a  new  mill,  though  on  his  own 
land,  flowed  the  pit's,  mill  on  his  land^  and  this  flowing  was 
a  trespass  on  his  land  indirectly  committed  ;  the  flowing,  a 
eonseqaenee  of  erecting  the  dam,  so  case^  the  proper  action. 

^b.  An  ancient  tvatercourse  accustomed  to  run  to  the  pit's.  ^  £>P*  ^^' 
miU  or  land,  be.  is  the  same  as  a  prescription,  and  to  claim  an 
ancient  mill  is  the  same  as  to  claim  one  time  out  of  mind. 

^  6.  This  was  an  action  on  the  case  against  Mordaunt,  for  jackson  v! 
flowing  by  a  miU.     The  declaration  states,  that  A  and  bis  Mordannt. 
wife  were  seized  to  them  and  the  heirs  of  tlie  husband,  of  five 
acres  of  meadow,  lying  near  Westbury  river,  and  being  so 
seized,  let  them  to  the  pit.  by  indenture  for  twenty-one  years, 

by  force  of  which  be  was  possessed,  and  the  deft,  on built 

a  mill  on  and  across  the  said  river,  by  reason  of  which  he  ob- 
structed the  water  running  in  said  river,  with  his  mill,  so  that 
the  water  from  time  to  time,  yearly,  after  erecting  said  mill, 
overflowed  the  banks  of  the  river  in  said  five  acres  of  meadow, 
and  inundated  them,  by  which  they  became  barren  be.  to  the 
pk's.  damage.  Deft,  demurred  in  regard  to  the  manner  of 
seizin  laid  ;  overruled,  and  judgment  for  the  pit. ;  see  also  1 
Salk.  21,  Tenant  «.  Gold  win,  459,  Roswell  v.  Prior,  and  Rex 
V.  Roswell;  3  Salk.  12,  Bird  v.  Stroud;  1  Bac.  Abr.  54;  9 
Co.  68. 

From  these  cases  five  rules  result :  1.  If  the  pit.  claim  aa 
easement  in  the  deft's.  land,  as  common,  a  way,  a  right  to 
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bury  there,  to  bring  or  carry  water  through  it,  tiC.  die  pit. 
must  shew  a  title  so  to  do  ;  for  he  admits  the  deft,  owns  the 
land,  or  it  so  appears,  and  then  when  the  pit.  derives  or  claims 
some  use  or  interest  therein,  as  an  easement^  he  must  shew 
how  he  is  entitled,  for  his  claim  is  against  the  general  right  of 
ownership. 

But  second.  Where  the  pit.  claims  such  an  easement 
against  a  mere  stranger  or  wrongdoer,  mere  possession  of  the 
easement  by  the  pit.,  or  of  Uie  estate  whereto  it  appertains,  is 
sufficient,  for  this  possession  is  a  better  right  than  the  mere 
stranger,  or  wrongdoer  has.  And  so  in  trespass,  if  he  destroys 
the  title  the  deft,  sets  up. 

Third.  When  the  pit.  merely  complains  of  an  injury  to  his 
own  land,  as  that  the  deft,  overflowed  it  by  his  mill  be.,  as  in 
Jackson  v.  Mordaunt,  above,  the  pit.  may  state  his  title  or 
only  his  possession ;  for  the  injury  is  direct  to  his  estate  in  his 
possession,  for  years  or  otherwise,  and  he  claims  nothing  in 
the  deft's.  estate,  and  possession  alone  of  land  entitles  the  pit. 
to  complain  of  an  illegal  act  done  to  it. 

Fourth.  When  the  pit.  claims  an  easement  in  the  deft's. 
estate,  it  is  not  enough  for  the  pit.  to  shew  he  is  seized  in 
fee  of  his  own  estate  or  land ;  for  this  he  may  be,  and  yet 
have  no  right,  interest,  or  easement  in  the  deft's.  estate  or 
land  ;  but  he  must  by  prescription,  grant,  or  agreement,  shew 
how  he,  the  pit.,  is  entitled  to  this  right,  interest,  or  easement, 
in  the  deft's.  land.  It  is  a  limited  special  interest,  derived  out 
of  the  land  of  the  deft.,  and  must  be  stated,  as  an  estate  tail, 
or  otlier  lesser  estate  must  be,  which  is  derived  out  of  the  fee 
simple. 

^  5.  If  the  pit.  and  his  ancestors,  or  the  pit.  and  those 
whose  estate  he  has,  once  had  an  ancient  or  prescriptive  right 
10  any  such  easement,  but  no  possession  or  use  thereof  for 
sixty  years  before  the  action  brought,  the  right  is  gone ;  for 
by  the  act  of  limitations  of  real  actions,  passed  July  4,  1786, 
no  man  shall  moke  prescription  to  any  hereditaments  he.  be- 
yond  sixty  years.   But  quaere  if  sixty  years'  possession  of  such 

JuJy  *4^?786.  ^^sement  gives  a  title  to  it.     See  post.  Ways,  also  Nusance ; 
now  forty  years  in  certain  cases,  Mass.  Act,  March  2,  1808. 

^  Co.  69, 69,  ^  7.  A  stated  in  his  declaration,  that  he  had  a  mill  on  his 
*  land  by  prescription,  and  the  deft,  erected  a  mill  on  his  land, 
by  which  the  pit's,  mill  was  injured,  by  having  the  water 
stopped.  Held,  the  action  lies  }  so  it  does  if  the  deft's.  mill 
draw  away  the  water,  or  if  his  mill  throw,  too  great  a  quantity 
of  water  upon  the  pit's,  mill,  by  reason  of  which  it  cannot 
grind  so  much  as  it  used  to  do,  this  action  on  the  case  lies. 

Croyton  v.  '      ^3*  So  One  by  prescription  may  be  entitled  to  have  all  the 

Lethebye.— .  com  of  the  tenants  of  such  a  place  ground  at  his  mill,  and  If 

F.  N.  B.  194.  f  ©•  » 


Aldred'scase. 
•^1  fiae.  64. 
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anj  of  them  grind  elsewhere,  ease  lies.   3  Esp.  431,  and    Ch«  71. 
Willes'  Reports  654,  Drake's  case.  ArU  2. 

(^  9.  But  if  one  set  up  a  new  mill  in  the  neighbourhood  of  \^rvx^ 
an  ancient  one,  an  action  will  not  lie,  though  a  damage  may  2  Esp.  432.-* 
accrue,  for  it  is  tine  xtguriA*  Awcunt  here  should  be  omitted,  ^  ^<»».  D. 
end  see  the  authorities,  1  Com.  D.  292,  where  it  is  stated 
that  die  action  on  the  ease  lies,  if  a  roan  erect  a  mill  so  near 
my  ancient  mill,  that  the  water  running  to  it  is  diveited  or  ob- 
structed. 

^  10.  The  case  states  that  the  pit.  on  — — —  was  possess-  Doagi.  218, 
cd  of  certain  vniier  camrmUls  in  ,  "  and  by  reason  ^^JJ[  flj^*' 

thereof  was  entided  to  the  toH  and  multure  of  all  com,  grain,  isfer  153.^ 
and  mah,  ground  at  those  mills,  that  during  all  the  time  of  his  ^  <^oiii.D. 
possession,  all  the  tenants,  inhabitants,  and  residents  within  the  Mod.°^7. 
said  manor  ought  to  have  ground,  and  still  ought  to  grind  all 
their- com,  grain,  and  malt,  which  by  them  or  any  of  them  had 
been  or  should  be  used  or  spent,  ground  within  the  manor  at 
the  pit's,  mills,  and  not  elsewhere ;''  to  pay  the  pit.  certain  rea- 
sonable toll,  or  not  to  use  in  the  manor  any  corn  &c.,  ground 
elsewhere  than  at  the  ph's.  mills.  That  the  tenant  was  an  inhab- 
tant  and  resident  be.,  and  did,  knowingly  use  com  ground  in 
the  manor,  elsewhere  than  at  the  pit's,  mills,  whereby  he  was 
injured  in  the  profits  of  his  mill  &c.  and  lost  toll  &cc.,  which 
would  come  to  him  be. 

Plea,  not  guilty.  The  evidence  was,  that  the  deft,  used 
American  flour,  and  demurrer  to  the  evidence  ;  the  objection 
was,  that  this  custom  as  laid  was  bad  ;  for  by  it  the  said  in- 
habitants could  not  use  even  flour  or  meal  given  to  them,  not 
ground  at  the  pit's,  mills.  But  the  court  decided,  that  the 
cudtom  was  good,  aud  iudgment  for  the  pit. ;  nor,  according 
to  the  note,  p.  18,  was  it  necessary  to  be  said  the  inhabitants 
had  he.  immemorially  used  be.,  or  to  be  laid  as  an  ancient 
mill. 

^  II.  In  this  action  too  it  was  decided,  that  an  action  on  Hob.  6, 
the  case  lies  for  grinding  com  at  other  mills  contrary  to  the  cus-  ^"''^_^- 
tool,  but  not  for  not  grinding  at  my  mill  corn  sold,  or  all  com  1  ^q,  d. 
used  in  my  house,  for  then  I  cannot  use  any  com  that  is  not  ^81. 
ground. 

§  12.  In  this  case  Lord  Ellenborough  said,  independently  ^^^^'  ^* 
of  any  particular  enjoyment  which  another  has  been  used  to  BeBsfey  9. 
have,  "  every  person  is  entitled  to  the  benefit  of  a  flow  of  wa-  Sbaw,  cited 
ter  in  his  own  land  without  diminution  or  alteration  ;  but  an  2i4°th^erem 
adverse  right  may  exist,  founded  on  the  occupation  of  another,  to  219. 
and  although  the  stream  be  either  diminished  in  quantity,  or 
even  cormpted  in  quality,  as  by  means  of  the  exercise  of  cer* 
tain  trades,  yet  if  the  occupation  of  the  party  so  taking  or  using 
it,  bath  existed  for  so  long  a  time  «s  may  raise  the  presump- 

vox.,  in.  2 
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Ch.  71.  tioii  of  a  grant,  the  other  party  whose  land  is  below  must  take 
Jirt*  3.  the  stream  subject  to  such  adverse  right.  Twenty  years'  ex- 
\^y^^  elusive  enjoyment  of  the  water  in  any  particular  manner, 
aflbrds  a  conclusive  presumption  of  right  in  the  party  so  enjoy- 
ing it,  derived  from  grant  or  act  of  parliament.  But  less  thzn 
twenty  years'  enjoyment  may  or  may  not  afford  Such  a  pre- 
sumption, accordingly  as  it  is  attended  with  circumstances  to 
support  or  rebut  the  right."     The  other  justices  agreed. 

In  this  case  the  defis.  in  1724,  appropriated  to  their  use  a 
part  of  a  stream  running  out  of  the  river  Iswell,  and  quietly 
«njoyed  this  part  sixty-three  years,  and  till  1787,  by  means  of 
their  canal,  which  took  their  water  from  this  stream  above  a 
bend  in  it,  and  returned  it  to  it  below.  In  1787,  the  pit.  set  up 
buildings  for  the  use  of  his  trade  on  the  bend  of  the  stream, 
and  appropriated  the  surplus  water  of  the  stream,  and  leaving 
the  defts.  as  much  as  they  had  used  ;  this  it  was  held  the  pit. 
had  a  right  to  do.  In  1791,  the  defts.  enlarged  their  sluices 
&z;c.  and  took  more  of  the  water  of  the  stream  than  they  had 
before  ;  pit.  sued  them  in  1802,  for  drawing  away  a  part  of 
his  water,  and  recovered ;  for  quoad  this  surplus,  his  possession 
was  older  and  better  than  theirs,  as  he  appropriated  this  sur^ 
plus  as  in  a  state  of  nature  four  years  sooner  than  they  did. 

Art.  3.  Remedies.  ^  1.  When  the  pit.  is  possessed  of  the 
soil,  and  a  wrong  is  done  directly  to  the  estate,  he  may  have 
trespass,  but  generally  where  the  deft,  so  disturbs  the  pit.  in 
his  stream,  or  watercourse,  or  watering  place,  as  to  occasion 
consequential  damages,  case  is  the  proper  action  in  all  cases 
where  the  deft,  does  the  original  act  on  his  own  land,  as  in 
Vernon  v.  Goodrich,  Brown  v.  Best,  Broome  v.  Mordaunt,  &;c. 
and  a  damage  thereby  after  arises  to  the  pit.,  and  see  chapter 
1,  art.  2;  1  Wils.  174,  Amer.  Precedents  196,  declarations 
in  case  for  overflowing  the  pit's,  meadow  by  a  sluice.  So  in 
case  for  turning  the  pit's,  ancient  stream  in  this  State,  p.  196. 
So  in  case  for  overflowing  the  pit's,  meadow  by  a  mill  in  this 
State,  p.  197.  And  in  subsequent  articles  in  this  chapter,  as 
Minot  V.  Wheeler,  Pearson  v.  Tenny,  Peabody  «.  Hobbs,  Bent 
9.  Wheeler,  Buckman  v.  Tufts,  &c.  all  cases  tried  in  our 
courts  ;  also  Cort  «.  Birkbeck,  form  of  the  declaration,  Walsh 
V.  Wray,  Harbin  v.  Green,  Am.  Pr.  164,  Part  owners  v.  Part 
owners  for  mill  repairs. 
1  Com.  D.  ^  2.  The  pit.  in  his  declaration  must  state  a  title  to  the 

^I^Wiui.   ^''^S  ^  which  the  nusance  is  done,  at  the  time  done,  and  the 
176.  prejudice  by  a  diversion  of  his  stream  be. ;  but  a  seizin  in 

land  is  good,  or  possession,  so  tbat.bis  house  or  mill  is  antiqua 
or  erected  anciently. 
Ld.  Raym.         ^  3.  So  if  the  pit.  declares  the  deft,  maliciously  continued, 
«f  DicUMon,  ^^  caused  to  run  a  watercourse  near  the  pit's,  foundation, 
cited  1  Com- D.i97. 
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and  did  not  repair  the  pipes,  whereby  he  was  damnified,  it  is    Ch.  71. 
well,  though  the  pit.  do  not  say  the  pipes  were  the  deft's.,  or    Jirt.  3. 
that  he  laid  them  there,  or  was  obliged  to  repair  them  ;  and   ;/v^^ 
though  the  pit.  does  not  set  out  a  tide,  but  only  says  he  was 
lawfully  possessed ;  for  a  nusance  is  an  injury  to  a  possession 
as  well  as  title.     So  one  only  possessed  'of  the  thing,  that  is, 
the  nusance,  and  continuing  it,  does  an  injury  as  much  as  if  the 
owner  of  it. 

§  4.  Case  for  diverting  a  watercourse  from  the  pit's,  mill.  4  East  107, 
Pit.  stated  the  obstruction  to  be  to  it  upon  his  possession,  and  J^fn^s^Vtb 
that  by  reason  of  his  possession,  he  had  a  right  to  the  use  of  -^  Ebmi  dis' 
the  water  running  in  a  certain  tunnel  to  his  mill ;  held,  the 
allegation  was  not  supported  by  evidence,  the  tunnel  was  made 
on  the  deft's.  land  which  he  had  agreed  to  let  the  pit.  have 
jfor  this  purpose  for  a  certain  consideration,  but  of  which  no 
conveyance  was  made  by  the  deft,  to  the  ph.,  and  he  had 
afterwards  refused  assent,  because  the  pit.  had  not  the  water 
by  reason  of  the  possession  of  the  mill  be.  but  by  parol  license 
or  contract,  which  could  not  pass  the  title  to  the  land,  and  as 
a  license,  was  revocable  and  revoked.  Here  the  title  the  pit. 
claimed  was,  '^  to  have  the  water  flowing  in  a  tunnel  over  the 
deft's.  land.  This,  the  court  said,  "  could  not  pass  hy  parol 
license  without  deed."  "  The  pit.  could  not  be  entitled  to  it, 
as  stated  in  the  declaration,  by  reason  of  his  possession  of  the 
mill,  but  he  had  it  by  license  of  the  deft.,  or  by  contract  with 
him,"  this  revocable  be.  The  court  also  observed,  the  ph's. 
*^  enjoyment  with  the  deft's.  assent  was  not  left  as  evidence  to 
the  jury  to  presume  a  grant,  but  it  is  supposed  it  gave  a  title 
in  point  of  law,  which  it  clearly  did  not. 

^5.   Where  one  m%U''Ovmer  has  his  action   for  his  advances  11  Man.  It  ' 
against  another.    The  pit.  owned  one  fifth  of  a  mill,  the  defts.  ^^>  ^^' 
two  fifths  each.    The  dam  being  out  of  repair,  they  agreed  &  wJui.*"* 
that  each  should  do  his  part  of  the  repairs,  and  if  any  one 
failed  to  do  his  part,  he  should  pay  to  the  other  who  should  do 
more  than  his  part,  the  deficiency  in  money.     The  pit.  ex- 
pended £200  in  the  repairs,  beyond  his  part :  because  Wallis 
neglected  his  part,  Ferre  did  his.     The  pit.,  in  an  action  for 
monies  expended,  was  held  to  have  his  action  only  against 
Wallis,  and  not  against  him  and  Ferre  jointly ;  all  three  were 
tenants  in  common  of  the  dam.      2d.  Defts.  held  their  mills 
by  separate  tides,  each  a  moiety,  and  used  them  alternately  by 
weeks ;    at  common  law,  one  tenant  in  common  has  no  action 
against  another  for  such  advances  ;  this  action  was  not  on  the  * 
mill  act,  but  the  pit's,  remedy  was  on  an  express  promise,  and 
each  deft,  promised  severally  for  his  own  deficiency ;   the 
vgreement  was  legal. 
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^  6.  TPitre  no  action  Ites  for  a  lower  mUl  JUming  one 
nhovt  it.  Case  for  building  a  dam  across  Cobbesee  stream, 
that  caused  the  water  of  it  to  flow  back  upon  the  plt's«  mill 
81  i^jTweii  ^^^^^^  *^-  ^^'  ^'®^'  ^^^  fS^^y  *  2d-  The  pit.  did  not  own 
t.  Gterdiner.  ^^^  ^^ose  he  claimed  in  his  declaration  and  isspes  :  3d.  Plea, 
the  deft,  was  seized  of  half  the  land  over  which  the  stream 
flowed,  to  wit,  the  northerly  side,  and  of  the .  close  at  the 
northerly  end  of  the  dam  erected  by  the  pit. ;  and  when  he 
did  it,  he  had  no  right  or  license  to  enter  kc.,  but  erected  it 
against  the  pit's,  will  be.,  and  so  continued  it  &cc.,  so  deft* 
pleaded  seizin  of  half  the  lands;  flowed  by  said  stream,  between 
said  mill-dams,  and  of  the  lands  each  side  adjcMning  his,  the 
deft's.,  mills,  wherefore  he  erected  his  dam  &c.,  as  he  lawful- 
ly might.  To  this  third  plea  the  pit.  demurred  generally. 
Held,  this  plea  was  good ;  the  deft,  had  a  right  to  erect  his 
dam  where  he  owned  the  land  both  sides  of  the  stream,  and 
under  it,  and  only  liable  to  damages  to  one  having  a  right  to 
build  a  dam  above  the  deft's.  dam  ;  but  the  pit.  had  no  such 
right,  but  was  a  trespasser  to  the  deft,  by  erecting  a  dam  on 
his  land,  and  the  deft,  had  a  right  to  pull  it  down,  as  fat  as  il 
was  on  his  land.  And  the  court  thought  it  would  be  singular, 
tfie  deft,  having  this  right,  that  he  should  be  liable  for  conse- 
quential damages,  for  the  use  of  his  own  property,  to  one  who 
had  no  title  to  the  property  supposed  to  be  injured. 
13  Man.  R.  ^7.  Ancient  miU^oumer^s  right  to  enter  on  adjoining  lands. 
t^i  r^Ric™  Trespass  for  breaking  the  pit's,  close,  and  destroying  his  wa- 
ards!—  ter  gate.      Facts,  the  deft,  owned  a  grist-mill,  on  a  certain 

^«  •**•»•  stream,  that  had  been  built  about  fifty  years,  to  which  the 
Ch.  7i|a.  6,  stream  run  unimpeded  through  the  pit's,  meadow.  About 
a.  ia  '  '  seven  years  before  the  action,  the  pits,  erected  a  dam  across 
it,  about  three  quarters  of  a  mile  above  the  mill,  and  in  their 
meadow,  and  placed  said  gate  where  were  the  remains  of  an 
old  dam,  but  where  there  had  been  no  dam  within  memory 
sufficient  to  stop  the  water.  **  Since  the  erection  of  said 
dam,  the  pits,  have  shut  down  their  gate,  and  flowed  their 
meadow  at  pleasure,  in  the  winter."  This  dam  made  the 
deft's.  mill  nearly  useless  while  the  water  was  rising  to  the 
top  of  the  dam.  November  25,  1815,  the  pits,  shut  down 
their  gate,  and  thereby  nearly  deprived  the  deft,  of  the  use  of 

his  mill.     He  on ,  took  away  said  gate,  and  thereby 

prevented  the  pits,  from  flowing  theur  meadow.  Pits,  relied 
on  Weston  v.  Alden,  Ch.  69,  a.  26.  But  the  court  said,  in 
that  case  there  was  no  obstruction  to  the  course  of  the  water, 
nor  did  it  appear  the  ph.,  in  that  case,  had  acquired  a  right 
by  preteription  to  the  use  of  the  stream,  to  carry  works  which 
had  been  erected  and  maintained  at  his  expense.  (Nor  had 
the  deft;.,  in  this  case^  a  prescriptive  right,  unless  forty  years 
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gave  it ;  on  this  point  the  court  and  counsel  were  silent.)  Pits.    Ch.  1. 
nonsuit.    Judgment  for  the  defts.  *Srt.  3. 

§  8.  Case  by  the  pits.,  as  owners  of  certain  mills,  and  en-  \^^>r\^ 
titled  to  all  the  stream,  except  what  they  had  leased  for  twen-  LSf^:^^^ 
ty-one  years  to  the  defts.,  from  June  8,  1814,  and  complain-  balvl^aiu 
ing  the  defts.  had  diverted  more  water  than  they  had  a  right  Ue  k  al. 
to  take,  for  a  time  stated.     Held,  this  is  the  proper  kind  of 
action,  and  not  covenant ;   and  as  the  lessors  had  reserved,  at 
all  times,  sufficient  water  to  carry  5000  spindles,  they  might 
apply  it  to  what  use  they  pleased. 

^  9.  Ad  quod  damnum  inquisition  in  Virginia.    This  was  Wilkinson  «. 
a  iupersedeoi  to  a  judgment  of  the  District  Court  of  R.,  by  ^S°j2i^^"' 
which  a  judgment  of  a  Court  of  R.  was  reversed.      Held,  if  574.I.1  Rer. 
the  party  applying  for  leave  to  erect  a  mill,  states  he  owns  die  Code,  p.  84, 
land  both  sides  the  stream,  when  he  does  not ;   this  writ  ad  ^g^f 'jp'|> 
quod  ^c,  taken  upon  it,  ought  to  be  quashed.     2d.   The  1787!— £ng- 
Uounty  and  Corporation  Courts,  at  their  quarterly  terms,  may  '«*»  ^<>™^ 
in  their  discretion,  receive  the  probate  of  deeds,  or  wills,  or  wentw!'279. 
decide  mill  causes,  or  exercise  their  general  jurisdiction.  But 
at  their  monthly  session  they  cannot  take  cognizance  of  any 
case,  exclusively  assigned  to  the  quarterly  session.      The 
monthly  and  quarterly  courts  are  all  the  same  courts  :    con- 
sisting of  the  same  judges,  their  original  constitution  as  courts 
of  rec<Nrd  for  the  counties  have  never  been  altered.     The 
said  courts  of  quarter  session  in  each  county,  are  held  for 
the  trial  of  all  presentments,  criminal  prosecutions,  suits  at 
common  law,  and  in  chancery  where  the  sum  exceeds  $20  or  .     ^ 

800  pounds  of  tobacco,  and  continue  in  session  for  six  days, 
unless  the  business  be  sooner  determined ;  and  the  said  month- 
ly courts  are  held  for  the  trial  of  petitions  for  small  debts,  or 
for  trover  and  conversion,  or  detention  of  any  thing  not  ex- 
ceeding $20  or  800  pounds  of  tobacco  ;  for  proving  and  re- 
cording deeds  and  wills,  and  granting  certificates  of  probate 
and  administration,  and  for  the  transaction  of  all  business, 
which  by  law  is  or  shall  be  made  cognizable  in  a  County  or 
Corporation  Court,  except  such  as  is  assigned  to  the  Court  of 
quarter  session,  provided  that  injunctions  in  chancery  and  sev- 
eral enumerated  cases  may  be  heard  and  determined  at  a 
montUy.or  quarterly  court.  But  controversies  about  mills  are 
not  one  of  the  enumerated  cases.  The  judgment  of  the  Dis- 
trict Court  was  reversed,  and  that  of  the  County  Court  affirm- 
ed ;  and  the  petition  of  the  appellee,  and  the  subsequent  pro- 
ceedings hereon  in  the  County  Court,  ordered  to  be  dismis- 
seo.  ^0     f.  ui 

$  10.    Moody  applied  to  the  County  Court  of  M.   for  ]  ^  22,  Cole- 
leave  to  erect  a  water  grist-mill  on  Butchers'  creek,  as  own-  man,exr.k 
er  of  the  land  on  both  sides,  &c.      In  this  case  these  gen-  ^^^^  p. 

Sfloody. 
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Ch.  1.  eral  principles  were  setded :  1st.  An  inquisition  ad  quod 
Art.  4.  damnum^  having  found  that  the  deceased's  lands  would  be 
Kjry^J  overflowed,  and  a  summons  issued  to  his  acting  executor  and 
trustee,  to  shew  cause  be.,  and  that  he  appeared  and  contested 
the  motion  on  its  merits,  he  could  not  say  he  was  not  legally 
summoned  as  the  tenant  or  proprietor  of  the  land.  2d.  If 
such  a  writ  mention  a  certain  height  of  the  dam,  it  is  no  ground 
for  setting  aside  the  proceedings,  though  no  particular  height 
was  stated  in  the  order  directing  the  writ.  3d.  It  is  certain 
enough,  if  the  jury  find  so  many  acres  of  land  will  be  over- 
flowed, "  together  with  all  other  damages,"  to  the  value  of 

$ .      4th.  An  order  of  court  granting  leave  to  erect  a 

mill  is  valid,  though  no  order  be  made  directing  pajrment  of 
the  damages  found. 
Mait.  Essex,       Art.  4.    Cases  in  M(usachuittt$y  ifC.     %l.   This  was  an 
]Vov.  1802,     action  on  the  case,  in  which  the  pit.  at  first  declared  on  pos- 
Ten^Via    ^^^^^^^^  ^"^  ^^^  \evcve  to  amend  so  as  to  state  a  right.      The 
S.  J.  Court    pit  stated  that  he  was  October  3,  1799,  lawfully  possessed  of 
a  certain  water-mill,  on  Falls  river  in  Newbury  be.,  and  en- 
titled to  the  water  of  it  running  to  his  mill,  and  through  and 
from  the  same,  through  divers  lands  to  the  sea  be.,  for  work- 
ing his  mill.     But  the  defts.  knowing  the  premises,  on  — ^ 
unjustly  stopped  it,  and  kept  a  certain  miU-dam  before  wrong- 
fully erected  across  the  said  river,  below  the  pit's,  dam,  and 
between  the  same  and  the  sea,  by  which  the  water  was  ob- 
structed and  prevented  from  running  down  into  the  sea  be., 
during  such  a  time,  was  forced  back  on  the  pit's,  mill  be.,  and 
prevented  its  working,  be.     The  plea  was,  not  guilty,  and  the 
real  question  was  if  the  defts.  had  a  right  to  keep  their  dam 
as  high  as  they  had  done. 

The  pit.  proceeded  to  prove  his  title  to  his  land  under  and 
adjoining  the  mill  and  dam.  The  defts.  proved  the  title  of 
one  of  them  to  the  lands  under  and  adjoining  their  mill,  both 
sides  the  river  above  and  below,  and  the  other  deft,  was  tenant 
of  one  of  the  owners ;  question  turned  then  on  an  agreement 
made  November  21,  1745,  by  the  owners  of  the  two  mills, 
fixing  how  high  each  might  flow.  Verdict  and  judgment  for 
the  defts.,  proving  by  their  title  and  the  said  agreement  that 
they  had  a  right  to  flow  as  high  as  they  did. 

In  this  case  the  English  authorities  were  examined  on  the 
subject,  and  no  doubt  but  they  applied  here  as  in  England,  to 
this  kind  of  common  right. 

According  to  all  the  authorities  the  amendment  was  neces- 
sary, for  the  pit.  claimed  a  free  watercourse  through  the  defts'. 
land  ;  this  he  could  not  entitle  himself  to  on  possession  only; 
though  perhaps  he  could  ground  his  complaint  of  flowing  his 
mill  on  bis  possession  alone.     The  plea  was,  not  guilty,  on  a 
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special  agreement  to  give  any  special  matters  in  evidence.    Ch.  1. 
10  Johns.  R.  241,  242,  Sackridge  &  al.  v.  Beers.     In  error    Art.  4. 
-on  certiorari  from  a  justice's  court,  held,  though  the  own-  V^^ry^s^ 
er  of  the  soil  on  a  public  river,  has  a  right  to  erect  a  mill  on 
his  own  land,  he  must  so  construct  his  dam,  and  so  use  the 
water  as  not  to  injure  his  neighbour  below,  in  the  enjoyment 
of  the  same  water,  according  to  its  natural  course,  and  if  he 
do  so  injure  him,  he  must  pay  the  damages  sustained. 

^  2.  This  was  an  action  on  the  case  for  diverting  a  mill  Man.  Essex, 
stream.     Also,  for  flowing  the  pk's.  meadow.    The  two  counts  pj]jlj/^^| 
will  shew  the  rights  claimed  to  be  founded  solely  on  the  Eng-  Hoblw,  3.  J. 
lish  common  law.     Counts  in  the  subjoined  notes.*  Court 

The  deft,  pleaded  not  guilty,  the  pit.  consenting  he  should 
give  any  special  matter  in  evidence  on  the  general  issue,  the 
ph.  not  proving  his  declaration,  a  verdict  was  found  for  the 
deft.,  and  judgment  for  him. 

J^ote.  It  had  been  sufficient  to  have  laid  only  possession  of 
this  meadow  land,  but  the  pit.  also  being  seized  in  fee,  laying 
his  seizin  also  was  not  amiss;  see  12  Mod.  131,  Prince  v. 

*  In  the  Ist  count  for  diverting  the  pit's,  mill-stream,  he  stated,  that  June 
10, 1787,  and  for  a  long  time  before,  he  was  and  ever  since  has  been  and  now 
is  seized  in  his  demesne  as  of  fee,  and  in  actual  possession  of  a  certain  an- 
cient water  grist-mill,  to  grind  corn,  called  ,  situated  on  a  certain 

sueam  &c.,  in  said .     That  the  pit.,  and  all  those  whose  estate  he 

has  in  the  said  mill  with  the  appurtenances,  had,  and  from  the  time  whereof 
the  memoiY  of  man  runneth  not  to  the  contrary,  were  used  to  have,  and  he 
from  that  oay  to  this,  has  been  entitled  to  have,  and  ought  now  to  have,  tho 
whole  water  of  the  said  rivulet  or  stream,  running  in  its  ancient  and  natural 
course  there,  to  the  said  mill  for  the  benefit  thereof,  as  ancient  rights  and 
privileges,  appertaining  and  appurtenant  thereto  ;  and  being  so  seized,  the 
oeft.  not  ignorant  of  the  premises,  but  intending  to  injure  the  pit.,  and  to  de- 
prive him  of  the  use  and  benefit  of  his  said  mill,  did,  at  said  —  ,  on 
the  10th  day  of  June,  1787,  aforesaid,  and  on  divers  days  and  times  between 
that  day  and  the  day  of  the  purchase  of  this  writ,  unjustly  and  unlawfully  die 
Into  and  carry  away  the  bank  of  said  rivulet,  and  the  stones,  earth,  and  wood 
therein,  and  did  dig,  make,  and  enlam  a  certain  ditch,  canal,  and  water- 
course, from  said  rivulet,  and  above  said  mill,  to  Howlett's  brook,  so  called, 
and  thereby  diverted  from  the  pit's,  mill  a  great  part  of  the  water  in  the  said 
rivulet,  running  as  aforesaid,  by  means  whereof  the  pit.  is  prevented  from 
using  his  said  mill,  and  thereby  deprived  of  all  the  benefits  and  profits 
thereof. 

2d  count  for  flowing  the  pit's,  meadow,  states,  and  for  that  the  pit.  on  the 
said  10th  day  of  June,  1787,  was,  and  ever  since  has  been,  and  now  is.  seized 
in  his  demesne  as  of  fee,  and  actually  possessed  of  about  five  acres  of  mead- 
ow land,  situated  in  said ,  bounded  Qn  all  parts  by  his  other  lands, 

whereof  the  deft,  was  well  knowing;  yet  intending  to  injure  the  pit.  and  to 

deprive  him  of  the  benefit  of  said  meadow  land,  at  said ,  on  the 

said  10th  day  of  June,  and  on  divers  days  and  times  between  that  day  and 
the  day  of  the  purchase  of  this  writ,  did  dig,  make,  and  enlarge  a  certain 
ditch  and  canal,  in  lands  of  divers  persons,  from  Pye  brook,  so  called,  to  said 
meadow  land,  and  by  means  thereof  caused  great  quantities  of  water  to  flotv 
from  said  brook,  ancf  to  overflow  and  drown  said  meadow  land,  ever  since 
the  said  10th  day  of  June,  whereby  the  pit's,  grass,  there  growing,  within 
that  time,  of  the  value  of  one  hundred  dollars,  has  been  made  worse  and 
destroyed,  and  the  said  meadow  land  is  become  spungy,  rotten,  and  impassa- 
ble, to  the  damage,  ^. 
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Bolton.  The  ph.  declared  he  was  possessed  of  a  meadow 
through  which  a  river  run  to  the  deft's.  ancient  mill,  without 
any  overflowing ;  that  on  — — —  he  raised  his  dam  and  over- 
flowed the  ph's.  meadow,  be.  by  which  he  lost  the  use  of  his 
meadow,  See. — was  a  nusance  to  the  pit's,  possession.  This 
case  was  tried  on  English  authorities ;  so  far  material. 

$  3.  This  was  an  action  on  the  case  for  diverting  an  ancient 
watercourse  in  Concord,  which  had  turned  the  ph's.  mill,  time 
out  of  mind.  The  evidence  was,  that  when  the  town  of  Con- 
cord was  settled  first,  150  years  before  the  action  was  brought, 
the  small  stream  was  reserved  for  the  use  of  the  mill  there ; 
that  its  natural  course  was  through  the  deft's.  estate,  and  that 
he  diverted  and  wasted  the  water  at  the  distance  of  one  mile 
from  the  mill.  Judgment  for  the  pit.  on  this  ground,  "  that 
shewing  the  origin  of  the  right,  as  it  was  not  a  contract  be- 
tween the  parties  or  their  predecessors,  did  not  overturn  the 
prescriptive  right.''  *'  That  the  use  of  the  stream  to  the  plt's.^ 
mill  for  sixty  years  without  interruption,  established  the  right ; 
but  see  Toll,  post ;  Cowp.  102,  Homer's  case  ;  4  Dallas  147 ; 
for  obstructing  the  pit's,  watercourse,  damages  to  the  value 
of  his  lands  were  given  in  a  certain  case. 

^  4.  This  was  also  an  action  on  the  case,  for  diverting  a 
watercourse,  by  which  the  pit.  used  to  water  his  cattle,  and 
wet  his  meadow  in  dry  seasons ;  the  court  held,  that  if  the 
deft,  took  the  water  fram  the  ancient  channel  for  any  other 
purpose,  but  that  of  watering  his  own  meadow,  or  if  he  did 
not  turn  what  was  not  expended  in  that  way  into  the  ancient 
channel  again,  after  using  what  was  necessary  for  that  pur* 
pose,  the  action  was  maintained  ;  see  Weston  v.  Alden,  above. 

%  5.  It  is  stated  by  this  author,  that  the  deft,  cannot  justify 
by  his  dam  flowing  the  pit's,  land,  unless  the  dam  has  been 
in  the  same  place,  and  to  the  same  height  sixty  years,  the 
height  is  the  material  part.  How  far  this  is  law,  and  how  far 
sixty  years  can  be  the  measure  of  time  in  such  cases,  will  be 
considered  in  a  subsequent  chapter. 

^  6.  In  this  case  of  flowing,  the  complainant  proceeded  on 
our  mill  acts ;  he  was  seized  of  sixteen  acres  of  land  in  Stone- 
bam,  bounded  ■ ,  so  of  another  tract  of  land  of  four 
acres  Sec. ;  that  Tufts  h^  erected  and  maintains  a  mill-dam 
across  a  certain  stream  of  water,  whereby  the  aforesaid  lands 
of  the  complainant  have  been  overflowed  for  six  years  last 
past,"  to  his  annual  damages  $100 ;  and  prayed  for  a  warrant 
to  the  sheriff  to  summon  and  impannel  a  jury  he.  *^  to  make  a 
true  and  faithful  appraisement  of  the  yearly  damage  done  to 
the  complainant,  by  means  of  the  overflowing  of  his  land,  as 
aforesaid,  and  how  far  the  same  flowing  may  be  necessary," 
and  further  to  do  what  may  be  necessary  in  the  premises^ 
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Sigreeable  to  the  law  in  that  case  provided.     There  was  an    Ch.  7L 
appeal  to  the  Supreme  Judicial  Court  on  a  &ctitious  demurrer.    Art.  4. 
The  deft,  made  defence,  and  said  the  complainant  ought  not  to  V^^W^ 
have  a  jury  &c.  to  appraise  be,  because  the  deft.,   Feb.  17, 
1794,  be.  at  Maiden  be.  was  lawfully  seized  in  fee  of  a  cer- 
tain mill,  mill-dam,  and  mill  site,  on  a  certain  brook  be.     So 
states  his  mill  be.  are  ancient,  his  right  to  keep  his  dam  be. 
the  same  as  they  were,  and  for  more  than  six  years  before  the 
suit  was  commenced. 

%  7.  The  complainant  replied,  he  ought  not  to  be  precluded 
from  having  his  jury  to  appraise  be.,  and  offered  an  issue  on 
the  deft's.  right  to  flow,  by  traversing  his  estate  time  out  of 
mind ;  and  the  jury  found  that  the  deft.  "  has  had,  and  now 
has,  a  prescriptive  right  to  keep  up  the  dam  in  the  same  situa- 
tion and  height  as  in  his  plea  he  has  declared." 

^  8.  These,  and  many  more  cases  of  the  kind  that  might  be 
cited,  shew  also  that  for  many  years  our  courts  have  proceed- 
ed on  the  ground  that  the  principles  of  prescription  exist  in 
this  State,  and  for  many  years  past  have  been  recognised. 

(^  9.   fVkere  a  statute  enacts  a  right  and  a  remedy y  no  action  H  Mass.  SH 
lies  at  common  law  ^c.    The  statute  of  Feb.  27,  1796,  (next  f^"^^^  \^^ 
article)  provides  a  special  remedy  for  the  owner  of  lands  ch.  68,  a.  i, 
flowed  by  a  mill-owner  ;  hence  held,  when  one's  land  is  so  ••  ^^• 
flowed,  no  action  lies  at  common   law,  unless  after  judgment 
in  a  proceeding  on  this  statute,  the  mill-owner  refuse  to  give 
the  security  the  statute  requires :    2.  On   proceedings  under 
this  act  the  jury  are  to  assess  the  damages  for  the  injury  sus- 
tained before  instituting  the  suit,  as  well  as  future  and  party 
damages.    The  action  was  case  at  common  law ;  pit.  non- 
suited.   Sedgwick  J.  held,  the  statute  remedy  was  only  cumu- 
lative.   The  statute  authorizes  the  act,  the  flowing,  on  the 
terms  contained  in  the  statute ;  hence  has  made  legal  the 
very  "  act,  that  was  the  tort  on  which  the  common  action  was 
grounded."    Case  lies,  if  he  flow  at  a  season  not  allowed  by 
the  jury. 

§  10.  Action  on  the  case  by  the  pits,  as  owners  of  a  mill  13  Maw.  a 
in  Newton,  against  the  deft,  for  diverting  be.  the  water  in  its  ^ci^nf***' 
course  to  it.  Plea,  not  guilty  ;  held,  if  there  be  mills  on  both 
sides  of  a  stream,  and  the  mill-owner  on  one  side  has  the 
whole  right  to  the  water,  if  not  enough  for  both,  he  camiot 
erect  a  permanent  dam  to  turn  the  water  to  his  mill,  but  iThis 
right  be  infringed  by  the  mill-owners  on  the  other  side,  he 
must  rely  on  his  action,  he  must  let  his  stream  remain  in  its 
ancient  state,  and  sue  him  who  invades  his  right. 

Abt.  5.  Statutes  in  Massachusetts  fyc.  ^  1.  The  foregoing  Mass,  Act, 
cases  are  mostly  at  common  law,  but  ever  since  the  year  ?Jm^^^^"u* 
1713,  we  have  had  statutes  on  these  subjects,  which,  however,  46,  pp.  146, 

VOL.  in.  3  149. 
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Ch«  71.    do  not  wholly  take  away  the  iiyury  or  remedy  at  comaiOQ  law. 
Art.  5,      Id  that  year  a  statute  was  passed,  which  provided  that  where 
^^ry^^  k  person  had  erected  or  should  erect  a  mill  on  his  own  land, 
he  should  have  a  right  to  keep  up  ponds  necessary  for  it,  that 
any  person  aggrieved  by  having  his  lands  flowed,  might  apply  to 
a  court  in  the  county  for  relief,  which  directs  the  sheriff  to  sum- 
mon and  impannel  a  jury  at  the  charge  of  the  owner  of  the  mill, 
to  appraise  the  yearly  damage  done  by  flowing  his  land,  who 
annually  should  have  an  action  for  the  sum  assessed,  and  re- 
corded in  the  court,  so  long  as  the  flowing  should  be  continued. 
This  act  continued  in  force  till  1796. 
Mass.  Act,         ^  2.  By  this  act  of  1796,  a  similar  provision  was  made  on 
rm  ^or  Act  ''^^i^'"8  ^^  repealing  the  former  statutes  on  the  subject,  but 
of  nW,  ch.    this  act  added  a  provision  that  one  might  also  erect  a  mill  ^^  on 
^^  the  land  of  any  other  person,  by  his  coDsent  legally  ob^ined^" 

and  have  the  same  advantages ;  that  the  proceedings  be  in 
the  Court  of  Common  Pleas,  instead  of  the  Sessions,  and  that 
the  court  name  the  coroner  to  summon  &c.  the  jury,  when  the 
sheriff  might  be  interested,  and  that  the  said  jury  shall  try  the 
cause  ;  but  that  the  owner  or  occdpant  of  the  mill  or  of  the 
land  may  apply  to  the  court  for  a  new  process  be. ;  by  this  act, 
also  the  court  may  direct  adequate  security  to  be  given  for 
paying  the  yearly  damages,  and  the  jury  must  return  in  their 
verdict,  ^'  what  portion  of  the  year  the  said  lands  ought  not  to 
be  flowed." 

The  5th,  6th,  and  7th  sections  of  this  act  provide  for  the  own- 
ers of  water  or  wind-mills  managing  their  several  interests  in 
them.  By  this  provision,  whenever  a  mill  or  any  of  its  works 
may  "  want  repairs  or  to  be  rebuilt,  in  whole  or  in  part,  in 
the  opinion  of  the  major  part  in  interest  of  the  proprietors^'' 
-any  one  or  more  of  them  may  in  writing,  in  a  form  prescribed, 
notify  a  meeting  of  them,  and  in  their  meeting  the  major  part 
in  interest  may  govern,  and  cause  the  repairs  to  be  made  or 
rebuilding  to  be  done ;  and  those  who  advance  beyond  their 
proportion,  may  jointly  or  severally  "  have  their  actions 
against  each  one  who  shall  be  deficient."  And  by  this  act, 
guardians  of  minors,  husbands  o{  femes  coverts^  tenants  for 
years,  in  dower,  by  courtesy,  for  life,  iu  tail,  mortgagor  and  mort- 
gagee in  possession,  are  deemed  proprietors,  for  the  purposes  of 
these  three  sections,  and  they  may  in  a  special  action  on  the 
calfc  recover  any  advances  made  by  them  for  minors,  heirs  of 
married  women,  persons  in  remainder  or  reversion,  or  the 
other  party  in  the  mortgage. 
Mass.  Act,  ^  3.  This  act  of  1798,  provides  for  notifying  the  owner  of 
17^  ^'sM-  ^^  ™^'  ^^  appear  in  the  court  on  a  complaint  for  flowing,  and, 
tlons!  before  the  warrant  is  issued  to  the  sheriff  to  summon  and  im- 

pannel a  jury,  to  shew  cause  if  any  he  have,  why  such  war- 
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rant  shall  not  issue ;  or  the  coknplainant  may,  fourteen  days    Ch.  7L 
before  the  court  to  which  his  complaint  is  to  be  preferred,  have    Art.  5. 
a  copy  of  it  served  on  the  mill-owner  for  trying  an  issue  by  \^ry\j 
a  jury,  or  on  demurrer  in  the. court  previous  to  issuing  such 
warrant,  if  a  question  be  made  by  the  pleadings  as  to  the  title 
of  the  complainant,  or  if  the  miU-owner  have  a  right  to  flow 
fac.,  with  an  appeal  to  the  Supreme  Judicial  Court,  which  if 
necessary  certifies  to  the  Common  Pleas,  Sul.  278.     Debt 
lies  for  the  damages  awarded. 

^  4.  This  act  makes  provision  for  mill-owners  tendering  Man.  Act, 
reasonable  sums  in  lieu  of  damages  assessed,  and  for  the  ^^^^*^f.^ 
owner  of  the  land  offering  to  receive  certain  sums  in  lieu  of  tions. 
said  yearly  damages,  on  which  costs  only  depend. 

(j  6.  And  if  the  security  above  directed  be  not  given,  then  Maw  Act, 
these  laws  are  no  protection  to  the  mill-owner,  but  he  may  be  J^'^.**  *' 
sued  for  flowing,  as  at  common  law.    This  act  of  1815  directs 
how  the  jurors  shall  be  drawn  &c.  and  paid  be. 

^  6.  This  was  a  complaint  for  flowing  the  pit's.  lands  by  6  Mass.  R. 
the  deft's.  mill-dam,  and  for  an  increase  of  damages,  on  the  ^^|»  Lowell 
act  of  1796,  ch.  74.    Plea,  ought  not  to  have  an  increase  &c.  *'*  ^""*' 
Held,  die  owner  of  the  mill-dam  may  traverse  :  1.  The  com- 
plainant's title  to  the  lands  overflowed  :  2.  May  set  up  a  right 
to  overflow  them  without  paying  damages:   3.    Or  for  an 
agreed  composition :   4.  He  may  deny  he  is  owner  of  the 
mill-dam :  or  5.  That  the  complainant  has  sustained  any  dam- 
age.   If  issue  be  joined  on  any  one  of  these  points,  an  appeal 
lies  to  the  Supreme  Judicial  Court;    otherwise  where  the 
quantum  of  damages  only  is  in  question.     No  appeal  lies  to 
this' court  on  statute  1782,  ch.  11,  except  in  civil  suits  com- 
menced by  writ. 

^  7.  In  this  suit  the  court  decided,  that  the  sheriflTs  power  Mast.  Enez, 
and|duty  in  virtue  of  these  acts  to  summon  and  impannel  a  ju-  *^S^^^^|^ 
ry,  to  keep  them  together  &c.,  cannot  be  exercised  by  his  ^'      ^* 
deputy,  being  in  the  nature  of  a  judicial  power  in  some  res- 
pects. 

^  8.  This  was  a  prosecution  against  Manning  for  obstruct-  Mam.  Essex, 
ing  a  town  watering-place  ;    also,  a  common  watering-place,  ^un®  1796, 
The  charge  in  the  indictment  was,  that  he  at  Ipswich,  on  the  ^3S°tJ!' 
1st  day  of  June  1793,  with  force  and  arms  did  erect  a  house  Manning,  s. 
on  a  piece  of  land  bounded  8cc.,  southerly  by  Ipswich  river,  ^'  Court, 
which  was  and  is  a  common  watering-place,  where  all  the  cit- 
izens and  inhabitants  of  the  town  of  Ipswich  now  have,  and 
(time  immemorial)  have  had,  a  right  to  water  their  cattle ; 
and  that  the  deft.,  by  said  bouse,  has  deprived  them  of  the  use 
and  improvement  of  the  ^ame  land  for  die  purpose  aforesaid  ; 
»pd  hath  continued  the  same  house  from     ■        lo  ,  to 
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Ch.  71.    the  great  nusance  of  all  the  citizens  of  the  Commonwealth, 
Art.  5.      against  the  peace,  he. 

V^V^^/  Second  count  was  the  same,  except  the  place  was  called  '^  a 
place  where  all  the  citizens  of  the  said  Commonwealth  have 
had,  and  yet  have,  a  right  and  privilege  to  water  their  cattle 
employed  in  teams."  The  plea  was,  not  guihy.  The  jury 
had  a  view,  and  found  the  deft,  guilty  as  to  the  second  count, 
but  not  as  to  the  first. 

Motion  in  arrest  of  judgment.  1st.  Because  the  verdict  is 
guilty  generally,  as  to  the  second  count,  whereas  the  evidence 
was  &LC.,  and  the  verdict  is  uncertain  be. 

2d.  The  complaint  is  not  made  with  sufficient  certainty  ; 
because  1  st,  the  first  count  states  the  place  to  be  a  common 
watering  place,  which  is  ambiguous  and  uncertain  ;  2d,  be- 
cause the  first  count  states  the  said  erection  to  be  to  the  ob- 
struction and  nusance  of  a  customary  watering-place  at  com- 
mon law,  which  by  that  law  is  not  an  indictable  ofifence  ;  3d, 
because  the  two  counts  allege  two  distinct  rights  to  exist,  at  the 
same  time  and  place,  to  wit,  that  the  same  place  has  been,  time 
out  of  mind,  the  watering-place  of  the  said  town,  also  time 
out  of  mind  the  watering-place  of  the  inhabitants  of  the  Com- 
monweahh,  which  is  repugnant  be. 

In  support  of  the  motion  it  was  said,  that  this  was  clearly 
an  indictment  at  common  law,  for  obstructing  a  town  watering- 
place,  or  a  common  watering-place  for  teams  only ;    that  no 
indictment  lies  at  common  law  for  obstructing  a  town  watering- 
place,  but  only  an  action  on  the  case  by  each  person  injured 
Cro.  El.  M4,  thereby,  as  appears  in  Fineux  v,  Hoveden,  stated  above,  and 
Fineux  r.^    further  that  there  is  no  case  to  be  found  in  the  books  of  an 
Co7l.  66*       indictment  for  obstructing  a  town  watering-place,  but  the  re- 
medy has  been  an  action  on  the  case  ;  for  the  right  is  private, 
and  so  is  the  injury. 

^9.  So  no  indictment  lies  at  common  law  for  obstructing  a 
common  watenng-place  for  teams  only  ;  that  there  is  no  such 
estate  known  in  law ;  that  a  custom  or  prescription  for  such  a 
watering-place,  is  bad  on  the  face  of  it,  and  altogether  novel; 
that  there  can  be  no  prescriptive  right  reasonably  supposed  fop 
watering  teams  only,  but  the  right,  if  any,  must  be  such  as 
appertains  to  a  public  highway,  and  persons  passing  in  it ;  so 
for  all  beasts  they  use  in  it,  and  not  for  teams  only* 

^10.  But  judgment  was  not  arrested.     This  case  seems 
to  establish  two  important  points.      1st.  That  an  indictment 
lies  for  obstructing  a  town  watering-place,  and  to  have  the 
wrong  redressed  the  individuals  injured  need  not  bring  their 
^  actions  on  the  case,  as  is  the  practice  in  England  ;  and  it  has 

been  our  practice  to  indict  nusances  to  town  ways  mvolvj^g 
the  same  principle. 
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2d.  That  there  may  be  in  our  law,  such  an  easement  as  a    Ch.  71. 
common  watering-place  for  teams  only.      In  this  case,  also,  a    Art.  5. 
third  point  of  less  importance ;   that  is,  that  the  prosecution  V^v^^ 
may  be  for  a  toum  and  a  public  watering-place  at  the  same 
time,' and  on  the  same  spot.     This  case  also  proceeded  on 
prescriptive  rights. 

^11.  Here  the  charge  was  of  a  common  nusance  to  a  horse-  cro.  £1. 68, 
way,  and  the  deft,  was  found  guilty  ;   but  on  error  brought,  Modox's 
judgment  was  reversed,  for  it  should  have  been  laid  as  a  high-  *^***' 
way, 

^  12.  Where  a  part  only  obstructs  the  water-course.     The  Stra.  688, 
remedy  either  by  abatement,  or  in  an  action  for  damages,  is  5jneui^*^ 
only  co-extensive  with  the  obstruction.     It  is  a  settled  rule, 
that  only  so  much  of  the  thing  shall  be  abated  as  makes  the 
nusance  ;    so  the  court  held  in  Manning's  case,  nor  any  part 
after  it  ceases  to  be  a  nusance  by  altering  it. 

^  13.  So  in  another  case  the  court  said,  ^^you  can  at  the  i  Barr.  267, 
utmost  only  abate  so  much  of  the  thing  as  is  the  nusance."  Cooper  v. 
So  in  actions  on  the  case  for  damages,  &ese  must  be  confined 
strictly  to  what  is  the  nusance. 

Hence  if  a  new  house  be  erected  \%here  an  old  one  stood.  Hob.  i^i, 
and  overhang  another  man's  house,  (ancient,)  no  more  of  the  ^Wn  r^ 
new  is  to  be  abated,  than  it  overhangs  more  than  the  old  one  i  Banr  338 
did. 

§  14.  This  was  a  writ  of  error  on  a  judgment  in  the  Court  i  Mass.  R.  * 
of  Common  Pleas,  rendered  on  verdict  on  Lowell's  complaint,  J^^Jf^n^I 
for  an  increase  of  damages  done  by  flowing  his  land,  by  Spring's  ^r. 
dam  across  Saco  river.  Several  errors  were  in  this  case  as- 
signed ;  but  the  one  on  which  the  court  proceeded,  was  that 
which  related  to  the  oaths  of  the  jury.  Mass.  act  of  February 
27,  1796,  section  2,  enacts,  that  "  the  jury  shall  be  sworn  to 
make  a  true  and  faithful  appraisement  of  the  yearly  damages 
done  to  the  complainant,  by  so  flowing  his  lands,  and  how  far 
the  same  may  be  necessary,"  but  the  oath  administered  was 
**  that  [naming  the  jurorsj  will  carefully  view  the  premises, 
and  render  a  true  and  just  verdict  according  to  law  and  evi- 
dence, without  favor  or  partiality,  according  to  their  best  judg- 
ment." The  court  held,  that  this  oath  administered  to  the 
jury  was  materially  difierent  from  that  prescribed  by  the  said 
act,  and  reversed  the  judgment.  Parker  for  the  pit.  in  error 
admitted  that  if  the  justice's  certificate  had  been,  ^^  that  the 
jury  were  sworn  according  to  law,  or  even  simply,  that  they 
were  sworn,  it  would  have  been  sufficient;"  but. that  now  it 
appeared  by  the  certificate  of  the  justice  filed  in  the  case, 
that  the  oath  was  not  according  to  law. 

^15.   In  this  case  the  court  decided,  that  if  the  owner  of  3  Mass.  R. 
fend  complain  to  \he  Court  of  Common  Pleas,  for  his  land  J^'^^cSm" 

stock. 
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Ch.  71.    being  flowed  in  consequence  of  a  miU-dam's  being  erected, 
Art.  b,     and  the  respondent  claim  to  be  wholly  exempted  from  pay- 
^^yXi/  ment  of  any  damages,  he  must  plead  to  issue  at  the  bat*  of 
the  court,  otherwise  the  sheriff's  jury  will  be  bound  to  give 
'  him  some  damages — ^was  so  decided  on  a  writ  of  errors- 

proceedings  quashed. 
4  Mass  R  ^  16.  In  this  action  the  court  decided,  that  the  common  law 

669,  Cairer    ^t  dt  reparatume  faciendd  lies  for  a  tenant  in  common,  or 
V.  Miller.       joint-tenant  against  a  cotenant  only,  and  not  against  the  rever- 
sioners.   Under  the  statute  of  February  27,  1791,  section  6, 
if  one  part-owner  of  a  mill  repair,  the  only  remedy  he  has 
against  another  is  by  reimbursement  out  of  the  profits.      2d. 
Nor  does  this  remedy  lie  agamst  his  heirs  or  assignees.     3d. 
Where  a  tenant  for  life  of  a  part  of  a  mill  agrees  that  his 
cotenant  shall  repair,  and  so  reimburse  himself,  the  profits  are 
not  liable  after  the  death  of  the  tenant  for  life.     The  consid- 
eration on  which  the  above  writ  is  founded  is  the  percepdon 
of  the  profits  by  all  the  parties  to  the  action ;    and  be  in  re- 
mainder or  reversion  is  not  entitled  to  the  profits.     '^  The 
proper  action  is  account  for  the  profits,  charging  the  deft,  with 
being  the  bailiff  of  the  pits. ;    for  if  the  pits,  have  a  lien  on 
them,  the  deft,  must  be  liable  to  account  for  what  he  has  re- 
ceived." 
iOMaM.R.        ^17.  This  was  a  complaint  to  the  Common  Pleas  for  flow- 
TO,  Staple  «.    jng  the  complainant's  land,  properly  described,  by  the  mill- 
^'^^  dam  of  the  respondents,  erected  in  1794,  across  Saco  river, 

and  continued  on  the  statute  of  1795,  ch.  74;  former  judg- 
ments were  pleaded  in  bar.  The  court  held,  1st.  A  judg- 
ment on  a  report  of  referees  in  an  action  at  common  law,  in 
favor  of  the  owner  of  land  flowed  by  a  mill-dam,  for  dama- 

S)s  against  its  owner,  is  no  bar  to  a  complaint  on  the  act.  2d. 
or  a  judgment  on  such  a  report  on  a  former  complaint  un- 
ger  the  statute.  3d.  Nor  a  judgment  on  a  verdict  on  such 
complaint  in  which  the  jury  find  no  damages,  so  no  cause  of 
complaint ;  for  this  flowing  is  a  nusance,  every  cpntinuance  of 
which  is  a  new  nusance,  and  though  no  damage  to  the  land 
flowed  ten  years  ago,  it  may  now  be  great  damage ;  had  the 
verdict  found  any  yearly  damage,  it  would  have  been  the 
measure  thereof  till  altered,  as  is  provided  for  by  the  statutes 
of  the  State  on  the  subject.  Judgment,  plea  in  bar  bad,  and 
all  the  proceedings  (brought  up  by  appeal)  were  remitted  to 
the  Common  Pleas ;  as  the  S.  J.  Court  has  no  power  to  pur- 
sue this  special  process,  no  power  to  summon  this  special  ju- 
ry &c.,  the  referees  had  no  power  to  regulate  fiiture  dama- 
nor  could  the  jury  where  they  found  no  damages. 
~^  f  O]  " 


9  Mass.  R.         ^18.  Trespass  tor  breaking  he.  the  pit's,  close,  in  Norton 

316,  '*-^ 
9.  Ri 

&al 


^^Ra^^^^d*  '^^^^'  ^^^  owner  of  an  antient  mill  may  lawftilly  enter  anotfa- 
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er's  close,  and  remove  a  dam  erected  in  it,  by  whioh  the  wa<-    Ch.  71. 
ter  below,  of  the  stream,  is  thrown  back  on  the  pit's,  mill,  and    Jirt.  5. 
prevents  its  grinding.  \«^V^^ 

See  two  material  mill  and  flowing  causes,  certiorari^  Ch. 
138,  a.  3,  s.  7,  8. 

^  19.    A  has  an  antient  stream  in  his  land  ;  this  cannot  be  i  Jobnson^s 
taken  by  the  public  without  making  him  a  compensation.  ^^'  ^  ^^ 
Ought  not  our  province  acts  to  have  been  enacted  and  enforced 
on  these  principles,  which  took  from  the  owner  of  miUs  and 
streams  a  large  part  of  their  rights  and  estate  without  any 
compensation  ?  • 

^  20.  Ken.  Act  of  February  22,  1797,  (Virginia  law  re- 
vised,) concerning  mill-dams  and  other  obstructions  in  water- 
course &c.  By  diis  act  where  a  person  owns  the  land  on  one 
^de  of  any  water-course,  the  bed  whereof  belongs  to  him,  or 
to  the  State,  and  he  wishes  to  build  a  water  grist-miU  on  such 
lands,  and  to  erect  a  dam  8cc.,  and  does  not  own  the  lands  in 
fee,  on  the  opposite  side,  where  he  desires  to  abut  his  dam, 
he  sues  in  the  County  Court,  the  writ  ad  quod  damnvm^  and 
on  the  notice  prescribed.  This  writ  is  issued  by  the  clerk,  by 
the  court's  order,  directed  to  the  sheriff,  commanding,  and  he 
impannels  '^  twelve  fit  persons  to  meet  on  the  lands  so  jiropofr- 
ed  for  the  'abutment,"  on  a  day  named  by  the  court  be.,  no- 
tice to  the  party,  deft.,  be. ;  and  this  jury  assesses  the  dama- 
ges for  all  probable  overflowings  on  oath,  locates  by  metes 
and  bounds,  one  acre  for  the  said  abutment,  and  appraises  it ; 
the  inquiry  this  jury  is  charged,  by  the  sheriff,  to  make,  mer- 
its particular  attention,  on  account  of  its  being  so  full  and 
proper  ;  therefore  it  is  copied  verbatim.  It  is,  '^  impartially, 
and  to  the  best  of  their  skill  and  judgment,  to  view  the  said 
land  so  proposed  for  an  abutment,  and  to  locate  and  circum- 
scribe, by  certain  metes  and  bounds,  one  acre  thereof,  having 
due  regard  therein  to  the  interest  of  both  parties,  and  to  ap- 

{>raise  the  same  according  to  its  true  value ;  to  examine  the 
ands  above  and  below  of  the  property  of  others  which  may 
probably  overflow,  and  say  of  what  damage  it  will  be  to 
the  several  proprietors,  and  whether  the  mansion  house  of 
any  such  proprietor,  or  the  offices,  curtelages  or  gardens, 
thereunto  immediately  belonging,  or  orchards,  will  be  over- 
flowed, to  inquire  whether,  and  in  .what  degree,  fish  of  pas- 
sage, or  ordinary  navigation  will  be  obstructed ;  whether  by 
any  or  what  means  such  obstruction  may  be  prevented  ;  and 
whether  in  their  opinion,  the  health  of  the  neighbours  will 
be  annoyed  by  the  stagnation  of  the  water."  They  seal  &c. 
their  verdict,  and  this  and  the  writ  the  sheriff  returns  to  the 
next  court,  which  orders  summonses  to  the  proprietors  or  ten- 
ants of  the  lands,  sp  located,  or  found  liable  to  damage  be., 
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Ch.  tl.  (the  usual  notice,)  to  shew  cause  why  the  pit.  shall  not  havd 
Art.  6.  leave  to  build  his  said  mill  and  dam ;  and  if  he  own  the  land 
K^y^J  both  sides,  there  is  the  same  process  and  inquiry,  except  as  to 
the  said  land  for  the  abutment.  L^ave  may  be  given  to  build, 
if  probably  no  such  house,  office,  curtelage,  garden  or  orchard, 
will  be  overflowed,  or  such  health  annoyed,  otherwise  not ; 
and  the  leave  may  be  on  conditions  deemed  reasonable,  as  to 
obstructing  the  fish  and  ordinary  navigation ;  and  if  he  do  not 
build  in  a  time  named,  and  keep  his  mill  in  good  repair  for 
public  use,  said  acre  reverts  he.  But  any  party  has  his  action 
for  sAy  damages  not  foreseen  and  estimated  by  said  jury. 
This  seems  to  be  a  good  course  in  the  first  instance,  except 
the  sherifi^s  great  power  in  forming  the  jury  ;  but  as  to  dam- 
ages in  future  time,  the  process  in  Massachusetts  is  clearly 
the  best ;  after  the  lapse  of  many  years  how  can  it  be  known 
what  damages  were  not  foreseen  or  estitftated  ? 

JVotes. — Forms  of  declarations  and  pleas  be.,  as  to  mills 
kc.  By  the  possessor  of  an  ancient  water  com-miB,  to  whirh 
the  defts.  were  bound  by  reason  of  a  messuage  &c.,  against  them 
for  grinding  at  another  mill  Uc.  8  Wentw.  523,  528.  Ten 
counts  against  the  deft,  for  making  a  stream  noxious  to  which 
the  pit.  had  right,  and  used  by  reason  of  his  house  Sec.,  533*, 
'535.  By  the  owner  of  a  mill  above,  against  one  of  a  mill  be- 
low, for  penning  back  the  water  Sec.,  535  to  543,  9  counts. 
8  Wentw.  Index  61  Stc.,  sundry  forms  referred  to  ;  against  the 
deft,  erecting  a  wear  and  mill-race,  and  diverting  the  course 
of  a  river  that  used  to  run  through  the  pit's,  lands,  whereby 
he  watered  his  cattle  Sec.,  545,  &c.  For  turning  water  from 
the  pit's,  cistern,  546,  548.  For  turning  a  stream  of  water  Sec. 
to  the  pit's,  damage  in  his  coal-pits  Sec.,  562,  565,  566,  567.. 
For  cuttmg  the  pit's,  water-pipe  Sec.,  517,  568.  For  diverting  a 
stream  and  overflowing  the  pit's,  lands,  spoiling  his  grass  and 
hedges  Sec,  568,  571. 

For  erecting  a  tumbling  bay  above  the  usual  height,  and 
thereby  impeding  the  working  of  the  pit's,  mills,  8  Wencw. 
276, 577.  For  diverting  an  ancient  watercourse  which  supplied 
the  pit's,  mill,  577,  4  counts,  p.  377, 581.  For  stopping  a  trench 
in  the  deft's.  close,  which  conveyed  the  waste-water  of  a  mill 
i|tream  into  the  plt^s.  close  to  fertilize  his  land,  by  which  stop- 
ping the  water  was  turned  from  it,  582.  For  diverting  a  stream 
which  supplied  the  pit's,  cotton-mill,  and  plea  not  guilty,  593, 
696 ;  Mor.  P.  342,  365 ;  Lill.  Ent.  55.  For  overflowing  the 
pit's,  meadow.  Plead.  Ass.  78,  228,  307.  Other  similar  forms 
referred  to,  8  Wentw.  Index  67  to  72, 
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CHAPTER  LXXU. 


CASE  FOR  MISFEASANCE  AND  MALFEASANCE. 

Abt,  1.  English  cases.  %  I.  Under  this  head  of  misfeasance, 
will  be  collected  a  few  cases,  which  cannot  well  be  arranged 
under  more  particular  heads :  the  nature  of  misfeasance  has 
been  already  described,  and  may  generally  include  cases  of 
tnajfeasance. 

§  2.  This  action  of  the  case  lies  for  any  malicious  acts  to  j-  ^'-  ^^*"' 
the  damage  of  another,  as  untiling  his  house,  pulling  down  its  211?^' 
walls,  be.  whereby  the  timbers  are  rotten. 

^  3.  So  if  one  threaten  my  tenants^  whereby  they  depart,  or  l.Rol.  108. 
my  workmen  or  customers,  that  come  to  my  store,  where-  ^  ^'  *^-"* 
by  I  lose  their  custom  and  its  profits,  I  may  have  this  action :  J.],  com.  b. 
for  in  these  cases  acts  are  wrongfully  done,  to  my  damage.       277. 

^  4.  So  it  was  decided,  that  this  action  lay  where  tlie  pit.  Hob.  107 
delivered  his  horse  to  the  deft.,  at  his  request,  to  plough  and 
till  certain  lands  of  his  for  10  days,  and  he  laboured  and  tired 
the  horse  m  an  excessive  manuer,  and  very  much  injured 
him.  Hiring  to  one  place  and  riding  to  another,  case  lies. 

^  5.  So  this  action  on  the  case  lies  against  one  who  keeps  ^^l^- 172.~1 
a  dog,  knowing  he  is  accustomed  to  bite  men,  or  sheep,  and  l!^^^^' 
he  bites  either ;  and  notice  of  once  biting  has  been  deemed  — 2  Salk.662J 
sufficient.    Jones  v.  Perry,  3  Esp.  R.  482.  Jenkins  v. 

%  6.  So  if  one  shoot  my  spaniel  dog  and  wound  or  kill  g^h^on  PI. 
him,  this  action  lies  to  recover  damages  in  proportion  to  the  240.  Bohun, 
circumstances  of  the  case.  D^^»4  ^^"' 

^  7.  So  this  action  on  the  case  lies  against  one  to  whom  I  Bohun  278^ 
deliver  a  bill  to  collect,  given  to  me  by  A  to  pay  me  money,  and 
agree  to  allow  him  to  whom  I  deliver  it,  a  reasonable  reward 
for  his  services,  and  he  erases  or  obliterates  the  bill,  so  as  to 
destroy  its  validity. 

%  8.  So  if  one  drives  my  cattle  out  of  my  land,  where  I 
have  a  right  to  keep  them,  this  action  lies  against  him,  for  it  is 
his  tortious  act  to  my  damage. 

^  9.  Doves  8tc.  If  one  keep  them,  and  they  do  mischief,  See  Ch.76.  ^^ 
the  only  remedy,  it  is  said,  I  have  for  their  feeding  on  my  land  ^* 
is  to  kill  ihemy  and  take  them  to  myself,  which  was  the  proper 
relief  according  to  the  common  law,  inasmuch  as  these  birds 
were  rather  fertt  natura^  and  accounted  no  man's  property  ; 
but  it  never  was  lawful  to  kill  them  while  in  their  owner'9  land  ; 
but  as  doves  have  animum  revertendi  though  flown  abroad  and 
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.  Ch.  72.    out  of  the  actual  possession  of  the  owner,  yet  his  property  in 
ArU  1.     them  remains,  and  no  good  reason  can  be  given  why  he  is  not 
^^-y^^  bound  to  keep  them  from  trespassing  on  others,  as  he  is  his 
S2.  Bi.  Coin.  Other  creatures  at  common  law,  and  as  he  is  now  all  his  crea- 
991,393,908.  tures  which  fences  do  not  concern.     While  my  doves,  and 
bees  have  animum  revertendi^  a  habit  of  returning  to  my  dove- 
house  or  hive,  they  remain  my  property  though  qualified^  and 
^'they  are  as  much  under  the  protection  of  the  law,  as  if  they 
were  absolutely  and  indefeasibly  mine."     ^'And  an  action 
will  lie  against  any  man,  who  detains  them  from  me,  or  unlaw- 
fully destroys  them."    By  the  French  civil  code  adopted  ia 
Louisiana,  it  is  said,  *^it  is  not  lawful  to  kill  peacocks  and 
pigeons  of  another  when  feeding  in  the  fields,  unless  they  com- 
mit depredations  in  them,"  nor  is  it  lawful  to  set  traps  to  catch 
them.     Louis.  Civil  Code,  page  474,  book  3,  tit.  20,  art.  7. 
^  10.  Cofiief ;  these  are  commonly  classed  among  animab 
ftr€R  naiura.    It  is  lawful  for  me  to  put  them  in  my  own  land, 
and   they  will  break  out,  and  it  is  said   this  is  no  mitfea^ 
sance  in  me,  and  that  the  owner  of  the  land  into  which  they 
break  has  no  remedy  but  to  kill  themj  or  keep  ihem^  and.  case 
does  not  17e ;  this  was  an  action  on  the  case. 

^11.  And  it  is  said  so  it  as  to  all  wild  beasts  in  which  a  man 
has  not  property.  This  no  doubt  is  true,  but  the  question  re- 
turns, when  does  a  man  cease  to  have  property  in  conies,  bees, 
pigeons,  Sec. 

It  is  said  in  this  case,  in  Croke,  that  conies  on  the  land  of 
him  who  keeps  them,  are  his  property,  and  beasts  of  warren 
are  not  like  vermin.  It  is  lawful  for  the  owner  of  the  soil  to 
keep  them,  and  it  was  not  lawful  for  the  commoner  to  kill 
them  there.  So  it  is  not  legal  to  kill  doves  while  in  the  own- 
er's land,  though  it  may  be  if  trespassing  in  another's  land. 

^  12.  In  Bowtston  v.  Hardy,  which  was  case  for  damages  done 
by  a  neighbour's  conies,  the  court  went  wholly  on  the  ground 
that  the  deft.,  who  kept  them  in  his  land,  had  no  property  in  them, 
and  hence  to  be  considered  like  foxes,  vermin,  and  wild  beasts, 
and  when  they  broke  into  a  neighbour's  land  and  destroyed 
his  grass,  &c.  he  had  no  remedy  but  to  kill  or  keep  them.  It 
is  plain  in  this  case,  the  court  considered  the  conies  ^sfera 
naturaj  and  as  ceasing  to  be  the  deft's.  property  entirely,  when 
they  passed  into  the  pit's,  land,  and  it  may  be  inferred  they 
lost  the  habit  and  disposition  to  return  to  the  deft's.  land.  If 
so,  the  ph.  might  well  kUlthem  in  his  land.  In  this  case,  also, 
it  was  decided  that  no  one  may  lawfully  erect  a  new  dove-n^ote 
but  the  lord  of  a  manor,  and  if  any  do  it,  he  may  be  punished 
in  the  act. 
^13  In  this  case  the  court  held  that  if  the  lord  surcharge 
51;  •!;  same  case. 
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his  land  vrlih  eaniesj  so  as  to  spoil  the  common,  the  com*    Ch.  72. 
tnoner  cannot  kill  them  or  dig  up  the  soil;' but  the  court    Art.  2. 
seemed  to  think  his  true  remedy  was   an   action  on   the  K^^y^J 
eoitj  and  several  cases  were  cited  to  that  effect.    The  court 
went  on  the  ground  that  the  lord  had  a  property  in  the  conies 
in  his  land,  and  it  was  lawful  for  him  to  have  them  there,  and 
hence  the  commoner  could  not  kill  them. 

(j  14.  This  was  eatt  against  the  deft.,  who  stood  on  his  own  |®*JM'  *®» 
land,  fired  guns  and  frightened  away  ducks  from  the  pit's,  de-  H?ckeriog- 
eoy^pondf  and  held  the  action  lay,  though  the  pit.  had  only  hall, 
possession  of  the  ducks  without  property  in  them,  and  Holt 
C.  J.  said,  A  may  set  up  a  school  near  mine,  but  he  cannot 
fire  guns  and  frigliten  away  my  boys  :  case  lies  for  killmg  dogs 
in  baited  traps  placed  by  deft,  near  the  pit's,  ground. 

^16.  Fera  natura  ;  where  ease  lies  or  not  for  mischief  done  ^E***  ^/ 
by  them,  and  as  to  property  in  them,  see  chapter  76,  art.  9.  wiahen.  *' 
property  qualified,  where  it  will  be  found  that  the  right  of  ac- 
tion and  remedies  for  mischief  done  by  them  materially  de- 
pend on  the  kind  of  property  men  have  in  them.  So  as  to 
the  damages  done  to  others  by  domestic  animals,  as  by  poul- 
try, be.  there  is  hardly  any  portion  of  the  law  more  unsettled 
than  this,  probably  from  the  difficulty  there  is  in  ascertaining, 
when  a  man's  qualified  property  infera  naiura  ceases  or  not, 
and  when  his  poultry,  doing  damage  in  another's  land,  may  be 
killed  or  not. 

^16.  If  A  have  a  tame  fox  which  escapes  and  becomes  i  Com.D. 
wild,  and  does  mischief,  the  owner,  A,  shall  not  be  answerable  ^— l^*"** 
Cor  the  damage  done  afterwards,  for  by  the  fox's  escaping  and 
having  no  disposition  to  return  to  A,  all  his  qualified  property 
in  him  is  gone. 

^  17.  If  A,  without  a  reward,  undertake  a  work,  and  proceed  l  Com.D. 
ffi  i^,  he  is  liable  in  this  action,  for  any  misfeasance  in  it,  but  ^^j^  ^' 
iliot  if  he  do  not  enter  on  the  work ;  for  though  for  want  of  a 
consideration  he  was  not  bound  to  enter  upon  it,  yet  having 
proceeded  in  the  business,  the  law  holds  him  to  be  faithful  in 
it,  and  to  do  it  well ;  see  Coggs  v.  Bernard  hue. 

^18.  SO|  whenever  I  lend  my  horse  to  A  for  hire,  and  he 
misuses  him,  this  action  lies  :  for  his  power  was  only  to  use 
him  with  due  care,  and  he  is  liable  for  any  misftasanu  in  the 
use.     So  of  any  other  proper^  lent  on  hire. 

Art.  3.  American  cases. 

^  1.  An  action  on  the  case  lies  if  a  coroner  have  my  execu- 
tion to  execute  against  A,  and  the  coroner  takes  his  note  and 
so  returns  it  satisfied  by  taking  A's  note,  whereby  I  k>se  the 
benefit  of  my  execution. 

^2.  So  if  my  boat  be  fastened  and  A  unfastens  it,  and  puts 
it  afloat,  this  action  lies  ;  for  by  his  tortious  act  he  put  me  to 
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Ch.  7S.    trouble  ancl  expense  to  recover  my  boat,  if  I  (ustaio  no  otbe^ 
Art.  2.      loss  by  bis  illegal  conduct. 

\,^Y^/  §  3.  So  if  I  have  a  deed  of  property,  and  A  erases  it  with** 
out  my  conseot,  and  so  makes  it  void,  I  may  have  this  aciioa 
on  the  case  against  him  for  the  loss  and  damage  I  may  sustain 
by  his  tortious  act.  And  such  an  act  is  primA  facie  a  damage 
to  roe. 

^4.  So  If  I  have  a  spaniel  dog,  or  other  dog,  in  wbich  by 
law  I  may  have  property,  and  A  shoot  at  him  and  wound  him, 
this  action  lies.  These  are  considered  as  American  cases, 
though  derived  from  English  authorities  in  part,  because  such 
cases  have  been  held  for  law  in  the  United  States. 

^  5.  If  an  under-lessee  take  plank,  &c.  fixed  to  the  free* 
hold,  this  action  on  the  case  Ues  against  him  by  the  first  lessee^ 
for  it  is  not  only  an  injury  to  his  reversion,  but  be  is  answera- 
ble over. 

^  6.  An  action  lies  for  muftoiance  in  doing  a  thing  or  in 
performing  any  service,  though  the  damages  happen  by  mis- 
adventure. 

^  7.  So  if  a  man  proceed  in  a  cause  in  a  court  that  has  no 
jurisdiction  of  it,  after  a  prohibition,  this  action  lies  against 
him,  by  any  one  thereby  damnified. 

^  8.  So  if  a  man  take  a  false  oath  before  a  commkteet 
whereby  the  pit.  is  damaged,  this  action  on  the  case  lies  for 
his  misfeasance  or  malfeasance  ;  for  the  pit.  is  injured  by  tbo 
malicious  or  corrupt  act  of  the  witness. 

^  9.  So  if  a  man,  maliciously,  claim  a  woman  for  his  wife^ 
whereby  she  loses  her  marriage,  she  may  have  this  actioa 
against  him,  for  this  malfeasance,  for  she  suffers  a  fa>6s,  and  he 
acts  tortiously  :  for  his  tort,  and  her  loss,  are  ample  grounds  of 
action. 

^10.  So  if  A  make  a  false  affidavit,  and  thereupoD  petition 

the  commissioners  of  the  customs,  whereby  B  loses  his  office, 

B  may  have  this  actioa  against  A ;  for  by  his  wrong  B  sue* 

tains  a  damage^ 

S  Jobin  R.        The  deft,  put  goods  on  board  the  pit's.  Ameriean  vessel 

s^ith*^'El.  ^^^^  *^^™  ^®^  Yoik  to  a  port  in  Scotland,  prohibited  there 

der,  oHEiaer.  ^0  be  imported,  by  means  whereof  the  ph's.  vessel  was  seised, 

What  also      and  he  was  obliged  to -pay  a  krge  sum  lo  get  her  released. 

wiM  iaw%.  *^^'^»  ^^®  '*y  against  the  deft,  for  this  misfeasance.    This 

'  case  establishes  the  general  principle,  that  if  my  vessel  be 

bound  to  any  port,  and  one  puts  goods  on  board  her  without 

my  consent,  and  her  seizure  is  occasioned  thereby,  or  loss  or 

damage  to  me,  I  may  have  this  action  against  him« 

s  Day's  Ca.        §  !!•  Personal  property  is  specifically  devised  to  A  for  life, 

remainder  to  B,  he  after  A!^  death  may  have  case  against  any 

one  who  retains  k. 
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Akt.S.  D^auding  Aerevmue ^.  k^  1.  EnrcNr  to  tbeCircirit    Ch.  72. 
Court  of  Columbia ;  held,  the  law  punisbes  the  attempt  to  de-    wSr^  3. 
ffaud  the  revenue,  not  the  intention,  by  false  invoices.  This  was  ^^^*v^^ 
a  seisure  under  the  66th  section  of  the  collection  law  of  1799,  6  Cmadtk 
because  the  goods  were  not  "  invoiced  according  to  the  actual  u^'-Jg^^l'^^^^ 
costs  thereof  at  the  place  (rf  exportation,"  with  design  to  evade  v.^Rfadle. 
part  of  the  duties.     Held  2d,  a  doubt  as  to  the  construction  of  What  is  evi- 
a  law  may  be  good  ground  for  seizure,  and  authorize  a  certifi-  f^°^®i?L 
cate  of  probable  cause, — ^were  two  invoices  a  false  and  a  true  a  Wheaton 
one,  was  no  attempt  to  enter  by  the  false.  Case  agamst  a  cus-  iss,  jheRo- 
tom-house  officer,  Cb.  75,  a.  6,  s.  15.     Duties  paid  not  due,  ^^^' 
may  be  recovered  back,  Ch.  9,  a*  6,  s.  7 ;  so  if  paid  by  mis* 
take,  Ch.  9,  a.  14,  s.  11,  a.  16,  s.  4,  Long's  case ;  see  La<* 
con  n.  Hooper,  Ch.  73,  a*  1,  s.  4  ;  ^e  Wager  as  to  Excise 
Duty,  Pennington  v.  Cox,  Ch.  56,  a.  3,  s.  3.     Round  copper 
bottoms  turned  up  at  the  edge  pay  no  duties,  id. ;  taxes,  see 
Ch.  119,  a.  i,  s.  6,  how  lessee  pays  &cc. ;  many  matters  as  to 
taxes,  Ch.  136,  a.  15,  s.  1, 14.     See  also  Assessors,  Sec.  Ch. 
319,  a.  2,  s.  20 ;  and  Ch.  59,  a.  9,  s.  1,  12  ;  word  assessmeni 
in  the  index  ;  see  Ch.  119,  a.  4  ;  several  cases,  Ch.  178,  a* 
14,  s.  20 ;  Ch.  223,  a.  18,  s.  6. 

^  2.  Error  to  the  Circuit  Court  in  Columbia  &c.,  in  debt  on  screnchsss, 
a  hood  given  by  the  defts,  in  error,  to  the  United  States,  for  voweffi  al. 
duties  on  a  cargo  of  salt  from  St.  Ubes.  Held,  duties  thereon 
did  not  accrue  till  the  vessel  arrived  at  the  port  of  entry  (port 
of  Alexandria ;)  that  the  duty  on  salt,  which  ceased  with  Dec. 
31,  1807,  was  not  chargeable  oo  said  cargo,  though  it  arrived 
within  the  collection  district,  sixteen  miles  below  said  port, 
Dec.  23,  1807,  and  because  it  did  not  arrive  at  said  port  of 
entry  until  Jan.  1,  1808.  When  duties  laid  on  goods  import- 
ed take  place,  see  Ch.  196,  a.  1,  s.  11,  Patten's  case ;  as  to 
duties  on  goods  wrecked,  see  Peisch  &  al.  t^.  Ware,  4  Cranch 
447,  467 }  see  Ch.  224,  a.  7,  s.  7,  he.  Tax  on  pleasure- 
Cifflages  is  not  a  direct  tax,  3  Dallas  171 ;  cases  of  taxes. 
Rising  «.  Granger,  Martin  «.  Mansfield,  Thurston  «.  Little, 
Steads,  exr.  v.  Couse. 

^3.  By  the  Roman  law  one  driving  a  horse  fac.  was  liable,  4"^  g^^e'V 
if  through  ignorance  or  want  of  strength,  he  let  his  horse  injure  9^  13,  'is/  ' 
another  person,  or  do  other  damage.  So  a  surge<m  or  [Aysi- 
"xian  foi  want  of  care  or  skill  bjuring  another.  This  law  es- 
tablidied  one  valuable  principle  as  to  torts,  not  in  our  law.  It 
was  this  ;  if  one  committed  a  tort,  or  was  guilty  of  negligence 
to  another's  hurt  in  an  affair  of  property,  and  died,  the  wrong- 
doer's representative  was  liable  to  an  action  when  only  the 
value  of  the  property  was  recoverable,  but  not  when  more, 
and  so  a  penalty.  There  is  no  such  action  in  our  law  founded 
directly  on  the  tort,  if  any,  against  the  executor  or  administra- 
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Ch.  72.    tor,  it  is  ex  quoii'^antraetu.    In  the  Roman  law,  this  action 
JirL  3.     was  by  a  provision  enacted,  as  perhaps  there  will  be  in  ours 
V^-y^V./  ^^  ^^^  future  day,  was  not  common  law  in  Rome.     And  in 
Lex  AqoUia.  estimating  the  loss  of  property  necessarily  falling  on  some  one, 
all  the  circumstances  of  the  case   were  considered.     This 
Aquilian  law  also  gave  an  action  for  any  injury  done  to  ani- 
mals in  general,  or  to  things  inanimate,  whereby  they  were 
any  way  made  worse.     The  Roman  action  infactumj  that  is, 
an  action  framed  on  the  facts  of  the  case,  probable  gave  rise 
to  our  action  on  the  case.     This  law  generally,  by  the  word 
injuria^  expressed  every  unjust  act,  though  often  used  in  a 
more  limited  sense,  in  fact,  in  all  the  senses  seen  in  our 
various  actions  on  the  case,  also  in  many  criminal  cases. 
L.  4, 1 5.  (^  4.  The   Roman  law  allowed  another  action,  eo?  quasi^ 

ddictOf  wisely  denied  in  our  law ;  that  is,  an  action  against  a 
judge  for  a  mere  error  in  judgment,  when  to  the  prejudice  of 
any  one. 
Chipman'i  R.      <^  5.   Where  a  statute  gives  a  collector  hut  a  hare  authority; 
^h^^^^*^^  as  to  a  collector  to  collect  the  taxes  of  delinquent  proprietors 
**   ""  '        by  sale  of  their  lands ;  therefore  he  must  pursue  his  naked 
power  strictly,  and  if  he  deviate  from  it,  his  sales  will  be  void 
and  he  will  be  liable  to  his  vendee. 
Kirt>7  2M(,  ^  6.  An  executor  is  not  personally  liable  for  taxes  the  de- 

nish-^Ktr^  ceased  owed ;  but  a  collector  of  taxes  is  entitled  to  an  action 
893,*Edo  r.     against  an  executor  or  administrator  to  recover  the  amount  of 
Robert!.         the  taxes  due  from  the  testator  or  intestate.     Taxes  in  school 
districts,  see  School  Districts;    Parish  Taxes,  see  Dilling- 
ham v.  Snow ;  and  Taxes,  Little  v.  Greenleaf. 
4  Day*8  Ca.        (^  7.  Non-residents  of  a  school  district  having  ratable  estate 
G^^n^k  ai.  ^^^1*^*°  ^^  taxable  therefor,  in  common  with  the  other  inhab- 
itants of  the  district. 

^otes.  Forms  of  declarations,  pleas,  be.  referred  to,  8 
Went.  380.  By  the  owners  of  one  vessel  against  those  of 
another,  for  not  placing  their  anchor  as  custom  required  &cc. 
394,  396  ;  for  running  against  the  ph's.  cart  be.  396  ;  against 
the  plt^s.  horse  be.  397, 401  :  owners  of  a  stage  coach  against 
the  driver  for  losing  a  trunk  they  had  to  pay  for,  402,  405, 
4  counts ;  other  forms  405  to  438  ;  8  Went.  Index  28  to  31, 
forms  referred  to ;  American  Precedents  403,  439 ;  against 
an  officer  be.  for  an  excessive  distress,  8  Went  429,  430, 
439,  443,  445,  451 ;  against  a  justice  of  the  peace  for  mali- 
ciously convicting  the  pit.  474^  478,  7  counts;  Index  17,  94. 
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CASE  FOR  NEGLIGENCE. 

Art.  1.  English  cases.  ^  1.  A  few  cases  will  also  be  here 
collected  of  actions  on  the  case  for  negligence,  which  cannot 
be  brought  conveniently  under  more  particular  heads. 

^  2.  If  my  cattle  perish  by  the  negligence  of  my  servantj  Com.D.977> 
I  may  have  this  action  against  him.    Whenever  one  undertakes 
to  serve  another  for  his  reasonable  reward,  the  law  implies  he 
«hall  serve  faitlifully,  and  be  accountable  in  this  action  for  the 
damages  sustained  by  his  negligence  by  his  employer. 

^  3.  So  if  the  commissioners  of  a  lottery  neglect  to  adjudge  6D.b£.64<», 
a  prize  to  him  who  draws  it,  this  action  lies  against  them ;  for  B„^3°ed?  So 
they  ^'  are  mere  ministerial  officers,"  as  a  sheriff  is  in  return-  assomput,  ift 
ing  a  member  of  parliament ;  and  the  pit*  in  his  declaration  Ma«s.R.  132. 
briefly  states  his  case  as  it  was.  It  was  here  urged  that  the 
commissioners  acted  as  judges,  and  so  no  action  lay  against 
them.     When  the  ticket  is  the  buyer's,  see  a.  2,  s.  12. 

^  4.  This  was  an  action  on  the  case  against  the  defts.,  com-  2  D.  &  E. 
jnissioners  of  the  customs,  for  neglecting  to  make  an  order  on  ^*t2*r*' 
the  receiver  general  of  the  customs  to  pay  the  pits,  a  premium  Hooptr  k  A 
of  £700  th^y  claimed  a  title  to.    The  defts.  insisted  the  pits* 
were  not  entitled  ;  but.  they  had  judgment     In  this  case  the 
commissioners  were  held  to  judge  at  their  peril,  whether  the 
phs.  were  entided  to  the  order  or  not,  and  this  depended  upon 
two  nice  questions,  as  to  clearing  out  their  ship,  and  as  to 
lunar  months. 

^  5.  And  it  is  a  general  rule  of  law,  that  if  a  man  neglect  i  com.  Jb. 
to  do  what  by  law  he  is  bound  to  do,  as  to  pay  toll  either  by  ^1* 
prescription  or  otherwise,  this  action  lies  against  him. 

^  6.  If  one  undertake  to  carry  my  goods  to  such  a  place,  l  Com.  D^ 
and  neglect  to  do  it,  though  he  is  not  a  common  carrier,  and  ^"^^* 
though  I  do  not  agree  for  a  price,  but  only  I  say  I  will  satisfy 
him,  this  action  on  the  case  lies  against  lum  ;  but  it  is  other- 
wise if  he  be  disabled  by  the  act  of  God. 

§  7.  If  goods  be  sent  to  a  wharfinger  to  be  shipped,  and  he  7  d.IiE. 
neglect  to  take  out  a  sufferance,  for  the  want  of  which  they  ni,  Baker  *. 
are  seized,  this  action  on  the  case  lies  against  him,  and  it  is  ^'^^^ 
sufficient  to  aver  and  prove  the  goods  were  seized  for  want  of 
such  a  sufferance  as  forfeited,  whereby  the  pit.  lost  them,  and 
proof  of  a  seizure  in  fact,  by  the  officer  for  a  just  cause  of 
forfeiture,  is  sufficient.     Case  against  an  innholder  for  goods 
lost  in  his  inn,  Ins.  Co.  173 ;  Mod.  Ent.  144 ;  8  Co.  32. 
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Ch*  73.        §  8.  So  this  action  on  the  case  lies  against  a  person  for  his 

'Art.  U     negligently  keeping  his  fire.     So  against  a  common  surgeon 

v^^v^^^   who  undertakes  to  cure  one  and  miscarries ;  but  otherwise,  if 

not  a  common  surgeon.    Pleas,  as  to  keeping  fires  negligently, 

and  replication  for  gross  ignorance  in  a  surgeon.    1  Com.  D. 

284 ;  B.  N.  P.  26  ;  3  Inst.  Ci.  44,  a.  2,  s.  7  ;  3  Inst.  CI.  44. 

lSalk.lO|l8,      ^  ^-  ^  ^^  A,  lessee  for  years,  makes  an  under  lease  to  B 

Hicks  V.      '  for  part  of  the  time,  and  B  by  negligence  burns  the  house,  A 

8  Cro  "ST—  ™*y  ^^^^  ^^^  against  him ;  for  A  has  a  reversion  in  the 

12  Mod.  100.  estate  bjured  by  B's  negligence,  but  otherwise,  if  A  have  nd 

such  reversion }  and  further  A  is  answerable  over. 
Salk.  18,  Tar-  .$  10.  If  A  set  fire  to  the  grass  in  his  field,  and  it  spreads 
Stamp.^  ^°^  burns  the  grass  in  B's  field,  B  may  have  this  action  on  the 
12  Mod.  161,  case  against  A,  (but  quere,  if  a  sudden  wind  arise  ;)  f<N:  here 
162,  game  ^;^s  ^  loss  which  A  or  B  must  bear.  Now  it  was  more  rea- 
sonable that  A  should  bear  it  than  B,  as  A  ought  to  have  seen 
to  his  fire,  and  B  was  wholly  innocent. 
1  Cro.  la  ^  II .  In  this  case  the  deft,  fired  his  gun  at  his  door  and 

burnt  his  and  his  neighbour's  houses,  and  it  was  resolved  that 
this  action  on  the  case  lay  against  him ;  the  loss  vras  by  his 
negligence  at  least. 
1  Salk.  19,        \  12.  A  leased  his  house  to  B  at  will,  and  B  by  negligent 
bhBn"l6'co  ^®^*°6  ^s  fire  burnt  it.     Held,  that  A  had  no  action  against 
14,  caio  of     ^9  ^f  ^ys  the  book,  A  might  have  secured  himself  by  a  cove- 
ahtvvMtery    nant ;  but  quaere,  for  A  as  to  this  fire  was  wholly  innocent, 
and  there  was  a  loss  necessarily  to  be  borne  by  *A  or  B,  and 
B  was  not  wholly  innocent,  but  negligent. 
6  Bao.  264.         ^13.  If  one  take  my  goods  at  a  fire  to  prevent  their  being 
burnt,  I  cannot  have  an  action  against  him,  for  he  is  guilty  of 
no  tort  or  negligence,  and  I  suffisr  no  loss  by  his  act ;  but  if 
he  detains  them  against  my  consent  I  may  sue  him. 
Doc.  k  SMad.      ^14.  If  my  servant  keep  my  fire  negligently,  wherehy  my 
Maxims^'h    ^^^  ^^^  ^Y  neighbour's  house  are  burnt,  the  action  lies 
44.— 1  Bl.  *    against  me  ;  but  if  my  "  servant  bear  fire  negligently  in  the 
Com.  419.      street,  and  thereby  the  house  of  another  is  burnt,"  there  no 

actbn  lies  against  me. 

1  Com.  D.  ^  13.  If  A  lend  his  horse  to  B,  gratis^  B  is  bound  to  strict 

^^-  care,  and  therefore  if  he  neglect  to  take  due  care  of  the  horse, 

as  if  he  do  not  shut  the  stable,  and  the  horse  is  stolen,  this 

action  on  the  case  lies  against  him  ;  but  otherwise,  if  stolen 

without  his  default  or  any  negligence  of  his. 

1  Rol.  to,  ^  16.  So  if  one  whose  duty  it  is  to  do  it,  neglect  to  suomion 

1^279!  ^^'  ^^  tenant  m  a  real  action,  whereby  he  loses  his  land,  this 

action  on  the  case  lies  against  hira  so  neglectnig  his  duty. 
1  Rol.  108.         ^  i»jr^  So  if  a  register  of  deeds  neglect  to  record  a  deed  as 
he  ought  to  do,  this  action  lies  against  him  for  Us  negligence. 


NEGLIGENCE,  S3 

^  18.  In  every  case  in  which  an  officer  is  intrusted  by.com-    Ch.  73« 
mon  law,  or  by  statute,  to  perform  a  service,  and  neglects  it,    Art.  1. 
this  action  lies  against  him  by  the  party  injured.    And  it  is  the  ^^.^^y^^ 
same  if  the  negligence  be  in  the  officer's  servant.     Though  i  Saik.  is,  iq 
the  principal  shall  not  be  punished  crimnaliter.  for  the  act  of  f^"®  ^-  p.^^' 
his  Jervant  or  deputy.  I?"]^  "°" 

^19.  So  if  a  man  be  bound  by  prescription  to  find  a  bull  4  Mod.  SMi, 
yearly,  for  the  increase  of  cattle  in  the  parish,  and  neglect  to  ^[^^If ^ 
do  it,  this  action  lies  against  him.     But  then  the  declaration  ei.  669.-. 
must  state  the  obligation  to  be  by  custom  ov  prescription^  or  by  BqU.N.p.7^ 
some  other  specified  obligation ;  and,  also,  the  loss  sustained 
by  the  pit. 

§  20.  So  if  A  be  bound  to  repair  a  bank,  and  neglect  to  do  i  Rol.  106, 
it,  by  which  my  land  is  inundated,  this  action  lies  for  me  against 
him.     Statutes  as  to  mischievous  dogs.    Maine  act,  ch.  174« 
Mass.  Feb.  25,  1792.  Feb.  19, 1799. 

^21.     But  the  act  of  God  excuses  in  this  action  for  negli-  Jon.  179.— 
gence,  though  the  deft,  do  not  perform  his  undertaking,  as  l^^^'  ^' 
if  A  prombe  me  to  redeliver  a  horse  on  request,  and  before 
request,  the  horse'  dies  without  his  fault,  this  excuses  the  deli- 
very. 

^  22.  So  if  A  neglect  to  take  proper  care  of  his  horses,  2  Lev.  172. 
cattle,  dog,  swine,  kc.  whereby  I  am  damaged,  I  may  have 
this  action  against  him ;  and  whether  this  neglect  be  in  him 
or  in  bis  servant. 

^  23.  So  if  a  man  sciens  keep  a  dog,  bull,  boar,  or  any  Cro.Car.264, 
animal  used    to  do  mischief,  and  neglect  to  restrain  him,  ^^»  ^£?ll]?** 
and  the  animal  does  mischief  to  one,  by  which  he  has  damage,  2  Salk.662.— 
diis  action,  on  the  case,  lies.  Smith  v.  Pelah,  Stra.  1264.     So  2  Ch.  on  Pi. 
if 'a  dog  has  bitten  but  once,  and  lies  at  the  door,  and  the  pit.  ^*"~*  ^^* 
tread  on  his  toes.     Mason  v.  Keeling,  1  Ld.  Raym.  606.  12 
Mod.  335.   See  Ch.  72.  a.  1,  s.  5. 

^  24.  So  if  a  barber  shaves  with  a  bad  razor,  &c.  an  ac-  ^  intt.  ci. 
tion  lies  against  him  :  and  his  plea  is,  that  he  did  not  shave  the  Eot'T.^^*^* 
beard  of  the  pit.  with  a  foul  and  bad  razor,  in  manner  and  form 
he  complains  against  him,  and  offers  issue  :  the  ancient  man- 
ner of  pleading. 

§25.  So  if  the  deft,  negligently  plant  trees,  this  action  lies  8  Inst.  a. 
against  him.    And  his  old  plea  was,  that  he  well  and  suffi-  ^^' 
ciently  put  and  planted  the  trees.     Without  this,  that  he  so 
negligently  and  carelessly  put  and  planted  them  that  they  be- 
come corrupt  and  died,  as  the  pit.  alleges.     The  pit.  replied 
in  the  words  above,  being  the  charge  in  his  declaration. 

§  26.  So  if  a  blacksmith  shoe  a  horse  badly,  this  action  ^^'  ^' 
lies,  and  formerly  he  pleaded,  he  shod  him  well,  and  traversed 
the  pit's,  charge.     See  pleadings  in  such  cases^ 
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Ch.  7S.  Art.  2.  American  and  English  cases. 
Art.  2.  .  ^  !•  This  was  an  action  on  the  case  by  Jewett,  master  of  a 
V,^V^^  vessel,  against  Morse,  a  cooper  on  board,  m  a  voyage  to  the 
Mass.  Essex,  West  Indies,  for  neglecting  to  do  his  duty  in  the  voyage,  and 
j""*tt"«  *'  ^^'  idleness,  laziness,  and  for  not  setting  up  so  many  hc^kheads 
Mone.  S.  J.  ^^  ^^  tnight  have  done  ;  and  for  trimming  others  so  badly  that 
Court.  the  molasses  was  lost.     Morse  bad,  in  another  action,  sued 

Jewett  for  beating  him,  and  failed.     This  beating  was  for  this 
neglect  of  duty. 
P.  210,  &c.         ^  2.  Among  the  declarations,  called  American  Precedents, 
are  a  number  for  negligence,  drawn  by  distbguished  American 
lawyers. 
7  Mass.  R.  ^  3.  In  this  action  against  the  Proprietors  of  the  Locks  and 

^?^>  ^^'       Canal  in  Merrimac  river,  the  court  held  that  an  action  on  the 
Proprietors     case  lies  against  a  corporation,  for  the  neglect  of  a  corporate 
of  Lo6kS|bc.  duty,  by  which  the  ph.  suffers,  though  the  corporation  be  an 
aggregate  one. 

\  4.  For  many  other  instances  of  actions  on  the  case  for 
negligence,  in  this  country,  see  the  particular  heads  from  chap- 
ter 58  to  79.  As  this  action  is  altogether  at  the  common  law 
in  both  countries,  England  and  the  United  States,  it  of  course 
roust  be  on  the  same  principles  in  both,  as  the  common  law  b 
this  respect  is  the  same  here  as  there,  but  as  different  kinds  of 
negligence  may  exist  in  the  two  countries,  and  so  in  any  two 
of  our  States.  Several  actions  on  the  case/or  negligence  may, 
at  various  times,  be  brought  in  one,  not  in  another.  A  statute  or 
usage  in  one,  and  not  m  another,  may  enjoin  a  particular  duty, 
the  neglect  to  perform  which  may  be  the  ground  of  an  action 
on  the  case  for  negl^ence,  in  a  new  case  created  by  the  sta- 
tute, or  the  use,  &c.  And  this  is  the  only  difference  between 
the  two  countries;  and  this  difference  may,  and  has  occa- 
sioned the  forming  and  framing  of  several  declarations  for 
negligence  here,  in  cases  that  have  never  occurred  in  England. 
9  Mass.  R.  ^  5.  This  was  case  against  the  printers  of  a  public  news- 

^^d  "^^"fc"  P*P®''>  ^^^  negligently  and  inaccurately  printing  an  advertise- 
ai,  ment  for  the  sale  of  an  equity  of  redemption  :  the  pit.,  a 

deputy  sheriff,  ordered  the  sale  on  the  20th  of  June,  and  so 
was  it  written,  and  directed  it  to  be  first  inserted  May  26th ; 
but  the  defts.  first  inserted  it  in  their  paper  on  the  t^Oth,  and 
stated  the  day  of  sale  to  be  the  28th  of  June.  The  pit.  sold 
it,  but  the  purchaser  discovering  the  error,  refused  to  take  a 
deed.  Another  officer  seized,  and  sold  the  same  equity,  and 
the  pit.  in  an  action  against  the  sheriff,  by  the  original  pit., 
Coolidge,  had  to  pay  ^1049.29.  Held,  the  printers  were  lia- 
ble, **  for  carelessly  printing"  the  advertisement;  but  not  for 
incidental  and  remote  consequences  involving  considerable  loss 
and  damages  to  their  employer ;  tlie  printers  not  having  been 
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particularly  waraed  of  the  necessity  of  correctness  in  the  in-    Ch.  73. 
dividual  case,  but  the  court  did  not  seem  to  think  the  printer,    Art.  2. 
tnthout  such  warning,  liable  to  damages  beyond  the  loss  of  the  Vt^^v^^/ 
first  impression  erroneously  printed,  and  any  extraordinary  ex- 
pense to  the  employer  to  procure  another. 

^  6.  The  deft,  was  a  general  merchant  in  London,  and  un-  l^-.P*  **®' 
dertook,  voluntarily,  and  without  reward,  to  enter  certain  goods  siackburoe. 
of  the  pk's.  with  a  parcel  of  the  deft's.  own  of  the  same  sort, 
at  the  custom-house,  to  be  exported ;  but  making  the  entry 
under  a  wrong  denomination,  both  parcels  were  seized.  The 
deft,  having  taken  the  same  care  of  the  pit's,  goods  as  of  his 
otpfi,  and  not  having  received  any  reward^  and  not  being  of  a 
profession  or  employment  that  necessarily  implied  skill  in  what  ; 

he  had  undertaken ;  held,  he  was  not  liable  to  an  action  for 
the  loss  of  the  pit's,  goods. 

^  7.  Case  Ues  against  a  surgeon  for  gross  ignorance  and  8  East  348, 

want  of  skill  in  his  profession,  as  well  as  for  negligence  and  ^^^' 
,  *    L«       ^«     .J    •  •  **  °  Prentice, 

carelessness  to  his  patient's  mjury. 

^  8.  Where  one  undertakes  to  do  a  thing  without  consider-  ^  Johns  R. 
tion,  and  neglects  to  do  it,  he  is  not  liable  to  an  action,  though  xitorne'v 
the  other  par^  by  the  non-feasance  sustains  damage ;  as  where  Dies,  many 
A  and  Bown  a  vessel  jointly,  and  A  so  undertakes  to  get  her  «•»«•  ^^^ 
insured  and  neglects  it,  and  she  is  lost,  he  is  not  liable  for  this 
neglect  to  B.     But  a  factor  or  cammerdcd  agents  entitled  to 
a  commission,  and  so  a  consideration,  is  liable  if  he  neglect 
to  execute  an  order  to  insure. 

^  9.  If  the  owner  of  a  ship,  in  the  care  of  a  pilot,  through  4  Pa1Ias2oe. 
negligence  and  want  of  skill,  sinks  the  ship  of  apother,  this 
owner  is  liable. 

§  10.  But  if  I  set  fire  to  my  fallow  ground,  or  woods,  as  1  5o^^^^' 
may  legally  do,  and  it  spreads  into  my  neighbour's  woods,  I  am  y^^^       ^' 
not  Cable  to  an  action,  except  I  be  guilty  of  same  negligence. 
But  what  is  negl^ence  or  misconduct  in  me  or  my  servants 
must  depend  on  all  the  circumstances  of  the  case. 

^11.  Error  to  the  Circuit  Court  of  Columbia  in  an  action  6  Cranch 
on  the  case,  and  held  the  marshall  is  bound  to  serve  a  subprnna  ^'^^*^^^^J 
in  chancery,  as  soon  as  he  reasonably  can,  though  not  specially  Bac.  Abr!tit. 
requested ;  and  2d,  the  service  thereof,  in  case  of  a  dianccry  SherUT. 
attachment  in  Virginia^  makes  the  garnishee  liable,  if  he  pays 
away  the  money  after  notice  of  the  subpcena.     Special  dec- 
laration, and  case  stated  ;  but  judgment  for  the  officer,  because 
the  case  stated  did  not  show  the  pit.  had  sustained  any  dam- 
ages, be.    The  tuphana  was  served  in  season  to  be  returned. 

^  13.  Was  trover  for  a  ticket  m  the  Potomac  &c.  lottery,  i  wbeatons 

R.  76,  84, 
ThomjMon  v.Gray.— Ch.21,  a.  2,  8.  2— See  Ch.  44,  a.  3,8. 17.— See  Ch.a4,  a.  4,  8.21.— Bm. 
Abr.  Contract,  pi.  S4.    pi.  25.-4  Co.  119.— 2  H.  Bl.  604.— Ch.  21,  a.  4,  8.  4.— Ch.  2],  a.  2, 
a.  3.— Ch.  il8,  a.  4^  f .  6.--6  Johiu.  R.  827,  Huat  b  aL  v.  Kniekarbockarw^l  H.  Bl.  243. 
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13  Mum.  B. 
299,  Moody 
V.  Ward.— 
Statutes  as  to 
the  Militia  in 
Maiae,  ch. 
164,  pp.  64S, 
693.— 
Mass.  Act 
March  6, 
1810. 


Robert  Gray  agreed  with  the  managers  to  take  3|500  ticketa^ 
on  delivery  thereof,  giving  good  security,  specified  and  depo- 
sited in  25  books,  100  each.  He  received  and  paid  for  13 
books  1300  tickets,  and  he  subscribed  the  other  12,  and  in- 
dorsed by  Thompson,  agent  of  the  managers,  "  purchased  and 
to  be  taken  by  Robert  Gray,"  and  on  the  envetepe  covering 
the  whole,  ^'  Robert  Gray,  12  books."  One  of  these  the  2d 
day's  drawing,  drew  a  ^20,000  prize,  and  he  between  the  3d 
and  4th  day's  drawing,  tendered  good  security,  and  demanded 
the  last  1200  tickets,  and  the  managers  refused  to  deliver  to 
him  said  prize  ticket.  Judgment  for  him,  for  the  property  in 
the  tickets  changed,  when  the  selection  was  made  and  assented 
to,  and  remained  in  the  vendor's  possession  merely  as  collateral 
security.  Held,  also,  Gray  was  entitled  to  recover  the  amount 
of  the  prize  ;  but  the  court  was  not  unanimous.  6  East  614, 
627  and  cases  cited.  Salk.  112,  113;  and  see  Hindev. 
Whitehouse,  Ch.  32.  a.  10,  &c. — No  action  lies  on  a  contract 
made  for  the  sale  of  tickets  in  a  lottery  in  New  York,  not  au- 
thorized by  her  legislature.  The  lottery  was  allowed  by  a 
statute  of  Connecticut.  The  contract  was  illegal  as  being 
against  an  act  in  New  York,  to  prevent  private  lotteries ;  3 
D.  &;  E.  454 ;  5  do.  242,  259  ;  6  do.  129;  Cowp.  344 ;  1 
Bos.  &  Pul.  476. 

^13^  Action  on  the  case  against  a  militia  o£Scer  for  neglect 
of  duty  be.  He  commanded  a  mUitia  reghnent,  and  by  the 
firing  of  the  troop  under  his  command,  the  pit.,  as  he  alleged, 
lost  his  horse.  Plea,  not  guilty.  The  evidence  did  hot  prove 
the  deft,  guilty,  he  having  dismissed  the  regiment  before  the 
firing  and  left  it.  But  the  court  held,  that  officers  command- 
ing the  militia  at  musters,  are  liable  for  damages  the  citizens 
sustain  from  firing  guns  in  or' near  the  highway,  by  sddiers 
under  their  command,  in  consequence  of  the  neglect  of  such 
officers.  2d.  The  court  seemed  to  be  of  opinion,  that  if  the 
deft,  had  mustered  his  regiment  in  an  improper  place,  he 
would  have  been  liable ;  and  it  was  urged. by  the  ph.  that  he 
had  done  so,  by  mustering  it  partly  on  the  travelling  path  of  the 
turnpike  road  in  Chesterfield,  said  road  being  six  rods  wide  ; 
this  was  the  ground  usually  occupied  as  a  place  of  parade  for 
the  regiment ;  and  this  was'  the  only  way  on  which  the  pit. 
could  travel,  when  his  horse  was  killed  by  being  frighted  by 
the  firing,  and  running  violently  against  the  shaft  of  the  waggon. 
But  the  court  thought  the  muster  was  not  in  an  unlawful  place, 
as  the  road  was  six  rods  wide,  it  afforded  sufficient  space  for 
the  troops,  and  for  travellers  to  pass.  The  intention  of  the 
Militia  Act  of  1809,  ch.  107,  s.  19,  was  to  authorize  the  com- 
manding officer,  when  on  duty,  to  mark  out  the  lines  of  the 
parade  grbimd  ;  provided  he  shall  not  include  any  public  way 
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80  as  to  prevent  tuivellers  from  passing  on  it;  he  shall  not  et-    Cb.  73. 
elude  them  from  the  highway.    Judgment  for  the  deft.  Art.  3« 

^  14.  It  11%  negligence  in  a  deputy  sheriff,  who  has  attached  y^^y'\J 
A's  goods  at  B^s  suit^  not  to  attach  them  also  at  C's  suit,  if  re-  14  Meat.  R. 
quested  :  and  case  lies  :    as  another  officer  cannot  attach  for  ^'  ^m^"*?* 

C,  the  goods  being  in  the  legal  custody  of  the  first.  As  where  ^laL^SeT 

D,  one  deputy,  attached  goods  and  had  them  of  course  in  le-  Ch.  76,  a.  19, 
gal  custody,  and  another  deputy,  E,  of  the  same  sheriff,  at-  ^^"^^^'^^ 
tached  them  also,  held  as  above ;  also,  that  D  could  support  _cb.  76,  a. 
trover  against  E,  for  taking  the  goods  out  of  the  legal  posses-  10,  s.  4.— Ch. 
sion  of  D,  who  held  them  under  first  attachment ;  E  in  fact  ^^'^^  ^2" 
took  the  horse  from  the  bailee,  or  servant  of  D,  on  an  elcecu-  a.  14.— Ch.  * 
tion  agamst  A;  the  other  deft,  was  interested  in  the  execution  ^»  «•  ^»*-^- 
in  fact,  though  not  nominally  a  party  to  it;  he  shewed  the  16, s.  18.— *^ 
horse  to  E,  and  directed  him  to  take  him  as  A's  property.  Ch  76,  a.  26, 
Ch.  75,  a.  8,  s.  21 ;  Ch.  75,  a.  8,  s.  10 ;  a.  7,  s.  3 ;  Ch.  38,  ^  VT^3*-?^' 
a*  6,  s.  5  ;    1  Salk.  95.  Ch.  si,  aTw. 

As  there  can  be  but  one  possession  of  goods  attached,  and 
visible  possession  must  attend  every  attachment,  it  is  plain 
i^everal  officers,  even  deputies  of  the  same  sheriff,  cannot  at- 
tach the  same  goods,  hence  it  is  the  duty  of  one  making  the 
first  attachment  of  goods  to  make  all  the  attachments  on  them, 
and  if  he  neglect  so  to  do  when  properly  requested,  he  is  lia- 
ble in  this  action. 

.    $  15.  Sheriff  liable  in  case  for  the  negligence  of  his  depu-    .^      ^ 
tfy  for  not  taking  in  execution  goods  and  estate,  attached  on  478,  b.  L  e. 
mesne  process  in  the  action  against  one  Stetson,  and  retunung  !>&▼»  v.Ricb- 
he  could  not  find  estate  or  goods  &c. ;   (return  also  was  that  JJ^'Sristo?,"^ 
he  was  an  insolvent  debtor  who  had  obtained  a  certificate  from  March  8, ' 
two  of  the  justices  of  the  Superior  Court  fee.  for  his  dis-  i"^^- 
charge.)    August  term,  1767,  jury  found  specially,  1st.  Said 
legal  attachment  of  Stetson's  goods  and  estate.  May  3,  1767. 
2d.    That  Stetson  was  not  an  absconding  debtor  till  May 
6,  1767.     3d.    Said  execution  was  duly  delivered   to  said 
deputy  before  the  30  days  expired  after   judgment.      4tb. 
''  That  the  pits,  gave  the  deputy  no  orders  or  directions  con- 
cembg  said  attached  effects."    Jury  added,  if  he  was  bound 
by  law  to  levy  on  said  effects,  without  special  directions  from 
the  creditors,  they  found  for  the  pits.  be.  Hutchinson,  Lynde, 
Cushing,  and  Oliver,  gave  judgment  for  the  pits.,  against  the 
opinion  of  Trowbridge,  who  held  the  officer  was  not  bound 
so  to  levy  without  the  special  directions  of  the  pits,  so  to  do  ; 
in  other  words,  the  pits,  were  bound  to  give  special  directions 
to  the  officer  as  to  the  manner  of  executing  dieir  execution  ; 
his  opinion  at  large,  p.  474  to  p.  485.     Deft,  appealed  to  the 
king  in  council.     A.  D.  1772  an  act  was  passed  empowering  ^  j^p  ^^^^ 
officers  to  sell  goods  and  chattels  taken  by  execution.     Prob-  676. 
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Ch.  7S.    ably  the  doubts  of  Trowbridge  gave  rise  to  this  act.     This 
Art.  2.      power  is  expressly  continued  in  our  subsequent  statute,  see 
^^y^^  Ch.  136,  a.  14 ;  our  creditor  still  has  his  electioa  to  take  the 
real  or  personal  estate  of  the  debtor,  or  both,  in  execution,  or 
to  waive  both  and  take  his  body ;  nor  is  thb  election  preclud- 
ed by  what  is  done  on  mesne  process. 
^  Day's  Ca         §  16.  Sheriff's  negligence  as  to  return  of  a  writ,  after  at- 
430,  Frink  «.  taching  be.    He  seasonably  returned  it  to  the  house  of  the 
8covU.  clerk  of  the  court,  and  delivered  it  to  his  wife,  (he  being  ab« 

sent,)  and  informed  her  of  the  nature  of  the  case ;  an  action 
on  the  case  for  negligence  does  not  lie  against  the  sheriff,  if 
the  pit.  lose  his  debt  by  reason  the  writ  is  not  found  on  the 
files  of  the  court  at  the  return  day,  whereby  the  pit.  was  una^ 
ble  to  get  judgment  on  it. 
tn^2^  Ly-  ^^g'igence  in  a  bank  in  not  inquiring  into  the  conduct  and 
dig*8  ca«e.  frauds  of  its  officers  &c.,  with  due  diligence,  is  a  question  of 
law ;  is  due  diligence  if  it  adopt  the  usual  mode  of  inquiry. 
JVbte. — Forms  of  declarations  for  negligence  m  a  broker 
for  not  entering  coffee  imported,  so  was  seized,  3  Wentw.  21, 
23.  For  not  delivering  up  an  articled  servant,  8  Wentw.  380 
&c.,  3  counts.  For  not  delivering  up  demised  premises,  381 
to  388  ;  plea,  former  judgment,  replication,  388  to  392.  In 
not  delivering  a  horse  taken  damage  feasant,  after  amends 
tendered,  392.  For  not  cleaning  &ic.  a  gun,  with  a  count  in 
trover,  393,  other  forms  394  to  428 ;  8  Wentw.  Index,  28, 
31  and  39  to  47,  forms  referred  in  various  English  books; 
American  Precedents,  162,  186,  203  to  239.  Against  a  col- 
lector of  the  customs  for  neglecting  to  enter  the  pit's,  goods, 
whereby  &c.,  8  Wentw.  462, 466, 3  counts.  Against  the  own- 
ers of  a  stage-coach  for  neglecting  to  employ  a  sufficient  one, 
whereby  &c.,  502,  503.  Against  the  master  and  owner  of  a 
vessel,  for  losing  part  of  the  pit's,  goods  8cc.,  503  8cc.  Against 
a  farrier  for  keeping  a  diseased  horse  in  his  stable  so  near  the 
pit's.,  that  his  horse  caught  the  disease  and  died,  8  Wentw. 
415.  Against  a  man  midwife  for  negligent  conduct,  415. 
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Ch.  74. 
An.  2. 

CHAPTER  LXXIV. 


ACTION  ON  THE  CASfi  ON  TORTS.    NUSANCES. 

Art.  1.  General  principles.      §  1.  This  is  a  very  import-  SeeNtmncei 
ant  and  extensive  branch  of  the  law ;    for  strictly  whatever  «»  « crime, 
annoys  or  damages  another  is  a  nusance,  and  may  be  taken  Landg.-LsBI. 
away  or  removed  by  the  party  aggrieved,  in  a  peaceable  man-  Com.  6, 216, 
ner.     4  Bl.  Com.  166 ;  1  Com.  D.  291 ;  Pakner  636.  PormTSV  de- 

^  2.  Nusances  are  public,  or  such  as  affect  the  people  at  clariDg,2Ch. 
large  ;  or  private,  such  as  any  thing  done  to  the  hurt  or  an-  on  Pi.  380, 
noyance  oi  another's  lands,  tenements,  or  hereditaments.         ^^  ^  ^ 

^  3.  The  air  is  common,  and  moves  with  the  wind,  and  _3  Bl.  Com. 
hence  if  my  neighbor  corrupt  the  air  on  his  own  ground,  it  I^J'"^  ®^^' 
comes  to  be  a  corruption  on  mine ;    and  in  nothing  does  the 
rale  more  peculiarly  apply  than  in  this,  which  prescribes  that  3  gi  ^^^ 
a  man  shall  so  use  his  own  as  not  to  hurt  another  ;   but  it  is  217.— Cro. 
not  a  nusance  to  deprive  one  of  a  pleasant  prospect.  ^"'  *^^' 

^  4.  Many  wrongs  that  bear  a  near  resemblance  to  nusan- 
ces have  been  already  considered  in  the  chapters  that  relate 
to  lands,  rivers,  water-courses,  &c.  Nusance  is  derived  from 
nt>eumentum^  and  not  properly  from  the  French  word  nuisance, 
and  hence  Blackstone,  Comyns,  Selwyn,  &c.  are  right,  who 
write  it  nusance. 

Art.  2.  Nusances  to  houses.  §  1.  These  are  of  three 
kinds.  1st.  By  overhanging.  2d.  By  stopping  ancient 
lights.     And  3d.  Corrupting  the  air  with  noisome  smells. 

^  2.  Overhanging.  If  one  build  a  house  so  near  mine,  5  co.  101, 
that  it  throws  water  upon  mine,  it  is  a  nusance  ;  and  if  one  102,  Clark  1^* 
build  his  house  so  as  to  overhang  mine,  I  may  remove  the  nu-  .Ta  Salk>£».» 
sance,  before  1  am  actually  injured  by  rain  falling  ;  for  I  may 
well  prevent  the  evil.  As  where  one  Cocks,  October  2,  1 
Mary,  built  a  house  on  his  own  land,  so  near  the  curtilage  of 
B's  bouse,  that  Cocks*  house  overhung  three  feet  the  curti- 
lage. He  sold  to  the  deft,  and  wife,  and  B  sold  his  to  the 
ph.,  who  sued,  and  declared  the  deft's.  house  so  overhung, 
and  the  rain-water  descending  from  it  injured  the  ground  ojf 
die  curtilage,  so  that  the  ph.  lost  the  profit  of  it  &c.,  to  the 
nusance  of  his  freehold.  The  court  decided,  that  the  drop- 
ping of  the  water  in  the  time  of  the  feoffee,  the  pit*,  was  a 
new  wrong,  and  he  might  sue  the  feoffee  of  Cocks,  after  no- 
tice.and  request  to  remove  k,  if  he  do  not  reform  it,  and  that 
this  action  on  the  case  lay  against  Cocks  without  notice,  for 
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V^^^y^O 

Rolfs  caae,^ 
cited  6  Co. 
101. 

1  Com.  D. 
292. 


Hob.  181, 
Robins  «. 
Barnes. 


1  Com.  D. 
aw,  298.— 

Willes  71, 
Chichester  v. 
Lethbridge. 


he  did  the  wrong  himself,  and  the  law  requires  no  request  to 
him  who  does  the  wrong. 

Judgment  for  the  pit.  by  all  the  judges  of  England. 

(^  3.  This  case  of  Rolf  was  the  same,  except  the  dropping 
was  on  his  house  instead  of  his  soil.  15  Mass.  R.  280, 388 ; 
case  against  A  for  suffering  his  spouts  of  his  house,  in  Boston, 
to  be  leaky  &c.,  to  B's  damage ;  brought  in  Middlesex  before 
a  justice  of  the  peace,  damages  under  $20.  A  Uved  in  Mid- 
dlesex, and  held  well  on  error  brought ;  all  justice  actions 
must  be  brought  where  the  deft,  lives,  local  in  their  nature  or 
not,  as  his  process  runs  not  out  of  his  county,  and  if  the  debt 
or  damages  be  under  $20,  the  action  must  be  brought  before 
a  justice. 

In  Clark  «.  Penruddock,  it  was  made  a  question  if  Clark, 
the  feoffee,  could  abate  the  nusance,  as  his  feoffer  cou  d,  and 
as  against  the  feoffee,  Cocks,  as  against  him  the  tort-fesorj  and 
if  before  any  special  damage  done  by  the  dropping.  And  the 
Court  of  Kings  Bench  held,  that  in  both  cases  the  feoffee  might 
abate  the  nusance,  ^^  and  that  before  any  prejudice  ;"  ''  for  it 
is  reasonable  that  he  should  prevent  bis  prejudice,  and  not 
stay  till  it  be  done.''  Previous  notice  must  here  be  implied, 
as  against  the  feoffee,  as  in  the  case  of  an  action. 

$  4.  If  a  lessee  overcharge  his  room  with  weight,  whereby 
it  falls  on  the  cellar  below,  and  does  damage  to  the  owner 
thereof,  this  action  on  the  case  lies. 

$  5.  If  two  houses,  whereof  one  hangs  over  the  other,  come 
into  the  same  hands,  the  wrong  is  purged,  and  if  they  again 
come  into  several  hands,  no  action  lies.  If  after  the  houses 
be  divided,  one  of  them  is  pulled  down,  and  another  is  built 
larger,  the  judgment, /irox^rare,  can  be  only  for  the  increase  of 
overhanging.  If  one  have  ancient  lights,  and  buy  the  adjoin- 
ing house  and  land,  qusre  whether  this  privilege  be  only  sus- 
pended, see  Lights. 

$  6.  This  case  of  overhanging  so  as  to  cast  water  upon  the 
land  adjoining  of  another,  is  very  clear  ^  and  as  to  which  there 
are  but  few  or  no  contradictory  cases  in  the  books.  It  is 
clearly  a  nusance  to,  and  a  trespass  upon,  the  adjoiumg  land. 
The  most  effectual  remedy  is  to  abate  so  much  as  overhangs 
or  projects  beyond  the  line ;  but  he  who  abates,  must  be  care- 
ful he  abates  no  more  than  overhangs,  as  no  more  jis  a  nu- 
sance. The  usual  remedy  by  action  is  this  action  on  the  case, 
but  it  is  conceived  that  when  the  very  act  of  overhanging  itr 
self,  and  immediately,  does  the  injury,  an  action  of  trespass  vi 
ei  armis  may  be  brought. 

If  I  sell  grass  on  my  land  to  A,  and  he  is  to  cut  it  and  carry 
it  away  by  such  a  time ;  if  he  let  it  lay  there,  after  mowed, 
and  rot  and  kill  the  grass  &c.,  and  after  the  time  agreedj  it  is 
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z  Dusaqce.    So  it  is  a  nusance  if  I  hare  a  way  over  B's  land,    Ch.  74. 
and  be  ploughs  it.      So  if  by  stopping  a  highway  one  is  con-    drU  2. 
strained  to  use  a  longer  and  more  difficult  way,  and  loses  his   ^^v^^ 
business,  1  Bin.  463,  Hughes  v.  Heiser :  pit;  delayed  in  get- 
ting his  rafts  down. 

^  7.  indent  lights.     So  this  action  of  the  case  lies,  if  the  12  Mod.  216. 
deft,  build  so  near  the  pit.  as  to  stop  his  ancient  lights  or  — ^ Salk.469. 
Windows;  but  they  must  be  ancient,  that  is,  they  must  have  iis.— 8B1. 
subsisted  time  out  of  mind,  for  the  deft,  has  as  much  right  to  Com.  sie, 
build  a  building  on  his  own  ground  as  the  ph.  has  on  his,  as  57^e~A^^ 
was  decided  in  the  case,  Bary  v.  Pope,  stated  Ch.  69,  a.  2 ;  dred's  case.— 
for  the  pit.  never  can  have  any  but  a  prescriptive  right  to  pre-  |  ^"P-  "^"^ 
vent  the  deft,  building  any  where  on  his  own  land,  for  he  who  prior's  case- 
owns  the  land,  owns  all  above  and  below.     But  the  pit.  may  Cro-  Jam. 
have  a  prescriptive  right  to  have  his  windows  open  and  not  ^""^^'^ 
darkened  towards  his  neighbour's  land  ;  so  this  right  or  privi- 
lege must  be  ancient,  1  B.  &  P.  180. 

^  8.  As  to  lights  andenty  and  not  ancient.    There  is  one  i  Vent.  287, 
middle  case,  as  where  A  builds  a  new  house  and  then  sells  299.-1  Sid. 
the  adjoining  land  to  B,  and  B  erects  a  building  and  stops  A's  liH^^oI!^ 
lights,  he  may  have  this  action,  though  his  lights  be  not  ancient.  Ca.  116-^ 
The  reason  must  be,  though  not  stated,  because  B  purchased  ijS^M  ^' 
his  land  subject  to  this  right  in  A,  and  it  was  presumed  by  the  of  statiDg°^ 
court,  that  A  reserved  impliedly  the  benefits  of  his  lights ;  but  lights,  2  ch. 
this  is  contrary  to  the  rule  of  law,  which  construes  a  man's  i"sho^7'Z 
grant  most  strongly  against  him,  and  seems  to  be  contrary  to  2  Saand.  iia, 
the  case  of  Palmer  v.  Fletcher,  below ;  as  to  twenty  years,  i^^- 
see  3  D.  h  E.  159  ;  6  East  215  ;  2  Saund.  175. 

^  9.  What  is  an  ancient  or  ancient  lights,  seems  to  admit  of  Sul.  Land 
some  doubts.     An  author  of  our  own  says,  that  in  this^  State  g^®'  ^^* 
^  the  rule  for  fixing  the  time  by  which  the  prescriptive  right 
is  maintained  was  adjudged  sixty  years,  before  the  revolution, 
and  this  is  now  adhered  to."  If  this  author  be  right,  lights  were 
ancient  after  six^  years  continuance,  when  our  writ  of  right  was 
limited  to  sixty  years.    But  since  that  is  limited  to  forty  years, 
why  not  limit  the  prescriptive  right  to  forty  years  by  the  same 
rule  ?    This  point,  however,  is  unsettled,  sixty  years  is  not  the  lI>-*iE.428, 
rule  in  England  ;  see  2  Ch.  on  PI.  332. 

The  word  consueuit  in  these  cases  imports  time  out  of  mind,  ^^^-  ^®^»  . 
and   is  equivalent  to  ancient ;  on  that  word  the  court  will  ^  -^^^^^ 
intend,  after  verdict,  that  time  immemorial  was  proved,  but  so 
to  allege  a  prescriptive  right  is  bad  on  demurrer. 

^  10.  If  A  build  a  house  on  his  own  land,  and  tlien  sell  it  2  Esp.  422, 
to  B,  neither  A  nor  any  persons  under  him  can  be  allowed  by  pf^^f""  •• 
any  erection  to  stop  the  lights,  "  for  no  man  shall  be  allowed  cites^^Lev. 
to  do  an  injury  in  derogation  of  his  own  grant."  This  construe-  112,  cited  8 
tion  of  the  grant  is  consistent  with  the  well  known  rule  of  law,  ^^^^^  ^^^ 
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Ch.  74.    tliat  every  one's  grant  shall  be  construed  most  strongly  against 

Art.  2.      him,  and  in  favour  of  the  grantee  ;  and  if  I  build  and  sell  a 

V/V^^   house  on  the  line  of  my  adjoining  lot,  with  windows  looking 

into  it,  and  if  it  be  a  question  if  my  deed  impliedly  included  the 

privileges  of  those  windows,  being  clearly  mine  to  grant  at  the 

time  at  my  deed,  it  is  but  a  reasonable  construction  of  it  to 

say  it  included  these  privileges  as  connected  with  the  house, 

and  essential  to  the  full  enjoyment  of  it. 

2Csp.  422,         ^  11-  So  it  has  been  decided,  that  if  one  build  his  house 

^'^•ndcr  r.     near  a  street,  he  is  entitled  to  all  the  privileges  of  an  ancient 

^wus.4^i.  inessuage ;  hence  this  action  on  the  case  lies  against  the  per- 

—2  w.  Bl.      sons  employed  by  the  commissioners  appointed  by  act  of  par- 

^^»  "Sob     '^®*^®°^  ^^^  paving  streets,  as  stated  in  Ch.  69.    For  the  street 

131,  Robias    being  there  when  the  owner  of  the  houses  erected  them,  every 

II.  Barnes.       idea  of  tolly  in  placing  them  by  the  street  is  excluded,  and 

near  the  street  is  the  most  proper  place  ;  and  is  not  like  the 

case  of  a  man's  getting  his  house  close  by  another's  land,  and 

bis  windows  looking  into  it ;  nor  is  it  like  Palmer  v.  Fletcher, 

which  was  a  mere  construction  of  a  grant  or  deed,  in  which 

even  a  way  may  be  included.  As  if  1  own  lots  A  and  B,  and 

build  on  A,  close  to  B,  and  make  a  door  to  the  house,  to  use 

which  there  must  be  a  way  over  lot  B  of  necessity,  and  I  sell 

lot  A  and  this  house  on  it,  a  way  to  this  door  impliedly  passes 

over  lot  B  by  a  fair  construction  of  my  grant,  though  neither 

the  door  nor  reasonable  passage-way  to  it  be  mentioned.  But  if 

I  owned  lot  B,  and  my  neighbour  owned  lot  A,  and  so  erected 

bis  house  close  on  my  line,  and  made  a  door  that  side,  there 

would  be  no  pretence  for  bis  having  such  a  way  to  his  door 

over  my  lot.     This  action  is  local,  2  Ch.  on  Ph  331  ;  2  East 

497. 

Robins^^'  ^  ^^'  ^  '^  '  ^^^®  ^^e  privilege  of  ancient  lights  to  my 

Barnes.  Pal-  house  towards  my  neighbour's  land,  and  he  obstructs  them,  I 

mer  v.  niay  have  this  action  on  the  case  against  him  ;  but  if  I  buy  his 

etc  er.       land,  and  so  come  to  own  both,  the  action  and  privilege  is  gone, 

and  if  I  sell  the  land  I  bought  of  him,  the  ancient  privileges  of 

my  windows  are  not  restored,  and  if  I  .sell  the  house  after 

thus  becoming  owner  of  both  lots,  1  sell,  I  conceive,  subject  to 

the  construction  above  stated  in  Palmer  t;.  Fletcher,  and  the 

law  stated  in  the  next  preceding  case. 

39?*Ho^ard      §  ^^'  TAe  |>re5ttW2prfon  o/"  a  ^ran^  of  the  privileges  of  lights 

f .  James.        looking  into  another's  land,  after  twenty,  thirty,  or  forty  years' 

enjoyment,  is  quite  a  different  matter  from  ancient  lights  or 

lights  so  situated,  time  out  of  mind.     In  this  case  under  a 

devise  enabling  the  devisee  to  enlarge  a  building ;  held,  he 

might  obstruct  ancient  lights  held  under  the  same  devisor, 

being  a  fair  construction  of  the  will. 
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i^  14.   Corrupt  air.     In  regard  to  this  it  is  most  difficult  to    Ch.  74. 
determine,  what  is  or  is  not  a  nusance  in  a  legal  sense.     The    Art,  2. 
law  cannot  punish  every  the  least  had  smell,  or  the  least  cor-   K,^s/^j 
ruption  of  the  air ;  if  it  were  to  do  this,  men  would  not  he  able  3  Bl.  Com. 
to  live  together  in  cities  or  towns.     There  must  he  some  con-  ^il^?  ^'d^ 
siderable  corruption  of  the  air  for  the  law  to  notice.     It  is,  55/"" 
therefore,  clearly  settled,  that  it  is  no  nusance,  unless  the  air 
be  made  noxious  ;  hut  if  one  keeps  his  hogs  or  other  noisome 
animals,  or  lime-kiln,  or  his  trade  as  a  tanner,  tallow  chandler, 
or  other  offensive  trade,  (for  such  ought  to  be  carried  on  in 
their  proper  places,)  these  are  nusances,  when  so  near  one's 
house  that  the  stench  makes  the  air  unwholesome }  but  it  is- 
DO  nusance  to  obstruct  a  prospect. 

^  16.  In  this  case  Aldred  stated  he  was  seized  of  a  house  9  Co.  68,69, 
and  so  much  land  adjoining  it,  that  the  deft  was  seized  of  an  ^^^'^^^ 
orchard  be,  and  maliciously  intending  to  injure  the  pit.  made  '^' 

a  great  hogstye  in  said  orchard,  so  high  as  to  darken  the  pit's, 
windows,  and  put  his  hogs  in  the  said  orchard  and  stye,  so 
near  the  pit's,  hall  or  house  (and  for  a  long  time  kept  them 
there)  that  the  noisome  and  unwholesome  smell  of  said  hogs 
penetrated  the  parts  of  the  pit's,  house,  so  that  his  family 
could  not  remain  in  it,  by  which  he  lost  the  whole  use,  com- 
fort, and  benefit  of  his  said  house,  for  all  the  said  time  be. 

§  16.  Plea  was,  not  guilty,  and  the  deft,  was  found  guilty 
of  both  nusances. 

On  a  motion  in  arrest  of  judgment,  the  court  decided, 
1st,  that  the  action  will  lay  ;  for  in  a  house  four  things 
are  desirable,  a  dwelling-place,  company,  light,  and  whole- 
some air ;  as  to  the  1st,  3d,  and  4th  of  these,  case  lies 
for  g  nusance,  and  the  court  said,  "  it  may  be  before  the 
time  of  memory"  the  owner  of  the  adjoining  land  ^'  granted 
to  the  owner  of  the  house,  to  have  his  said  windows  without 
any  stopping  of  them,"  and  so  the  prescription  may  have  a 
lawful  beginning,  (the  lights  in  this  case  must  have  been  an» 
dent  lights,)  and  so  this  action  on  the  case  lies  for  stopping  the 
wholesome  air,*a/ortiOri,  "  for  infecting  or  corrupting  the  air," 
for  this  is  as  necessary  as  light.  But  as  to  prospect,  which  is 
pleasant,  and  not  of  necessity,  no  action  lies  for  interrupting 
it ;  yet  it  is  a  great  recommendation  to  a  house  to  have  a  wide 
and  far  prospect.  And  as  an  action  lies  for  stopping  wholesome 
air,  it  may  be  maintained  for  infecting  the  air.  If  the  smoke 
of  a  limekiln  **  enter  a  house  so  that  none  could  dwell  there, 
an  action  lies  for  it."  So  if  a  stream  run  to  my  house  '^  for 
my  necessary  use,"  and  a  glover  sets  up  a  lime-pit  for  calf- 
skins, so  near  the  stream  as  to  corrupt  it,  for  which  my  tenants 
leave  my  house,  this  action  on  the  case  lies ;  for  prohibetur  ne 
qtns  fadat  in  sua  quod  nocere  possit  alieno,  et  $ic  utere  tuo  tcl 
alienum  non  ladas.    Judgment  for  the  pit. 
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Ch.  74.        ^  17*  So  keeping  swine  in  a  city  is  a  nusance  at  commoa 

^rt.  3.      law,  as  in  the  back  streets  of  London.     This  law  in  practice 

V^-y^j  has  not  been  applied  to  our  towns  in  this  State,  but  it  is  not 

Saik  400,      recollected  that  any  question  in  any  court  has  been  made  on 

Rei  V.  Wigg.  this  point. 

Salk.  268.  ^18.    So  if  a  stream  run  through  my  neighbour's  land  and 

mine,  and  he  puts  poison  or  filth  into  it,  this  action  on  the  case 
lies.     But  this  must  depend  on  circumstances ;  for  if  my  use 
of  ihe  stream  is,  and  ever  has  been  but  for  manuring  my  land» 
then  it  may  not  be  a  nusance  for  him  to  put  filth  into  it,  as  to 
have  a  butcher's  stall  on  it  above  and  remote  from  my  land. 
1  Bnrr.sssto      This  was  a  charge  of  nusance  against  White  b  Ward,  for 
wh*  ^^  ^'     ®'®^*^°6  ^"^  continuing  their  works,  "  for  making  spirit  of  sul- 
Ward!  P'^"^'  ^''  ^^  vitriol,  and  oil  of  aqua  fortis"  near  the  highway 

in  Twickenham,  and  near  to  sundry  houses,  and  for  making 
in  their  works  (twenty  buildings)  noisome,  stinking,  and  offen- 
sive liquors,  for  jburning  there  seacoal  and  other  things,  which 
sent  forth  abundance  of  noisome,  offensive,  and  stinking  smoke, 
and  make  such  liquors  be.  whereby  the  air  was  impregnated 
with  noisome  and  offensive  stinks  and  smells  to  the  common 
nusance  be.  The  defts.  were  found  guilty,  and  a  motion  for 
a  new  trial  was  made  ;  this  being  denied,  there  was  a  motion 
in  arrest  of  judgment ;  but  judgment  was  against  the  defts., 
and  the  court  held  that  it  is  not  necessary  to  make  a 
nusance,  the  smell  be  unwholesome ;  ''  it  is  enough  if  it  render 
the  enjoyment  of  life  and  property  uncomfortable ;  noxious 
means  insaiubrions  and  offensive.  This  principle  equally  holds 
in  an  action,  and  the  court  said  that  near  a  highway  and 
bouses  is  certain  enough. 
j[^om.p.^  (^19.  An  action  on  the  case  for  a  nusance  in  several  in- 
stances, as  for  a  dye-house,  smelting-house,  and  smith's  forge  ; 
so  a  watch-house  or  stable  with  filth  put  into  it ;  but  not  for 
not  taking  away  hay. 
3  Bl.  Com.  ^^^'  ^*  AWernce^  to  lands,     §  1  •  If  one  erect  a  smelting- 

218.  house  for  lead  so  near  my  land,  that  the  smoke  and  vapour 

kill  my  corn  and  grass,  and  injure  my  cattle  there,  it  is  a  nu- 
sance ;  and  any  act  in  itself  lawful,  which  by  being  done  in  a 
certain  place  injures  my  property,  is  a  nusance ;  for  the  party 
ought  to  find  some  proper  place  for  his  business.  So  if  one 
be  bound  to  scour  a  ditch,  and  do  not,  whereby  my  land  is 
overflowed,  this  action  lies. 
12  Mod.  842,  ^  2.  If  one  keep  gunpowder  so  near  buildings  as  apparent- 
Anonymoui.  jy  ^q  endanger  them,  it  is  a  nusance,  though  this  had  been 
done  for  many  years.  If  a  nusance,  time  will  not  make  it 
otherwise  ;  (but  if  at  the  time  of  setting  up  the  powder-house 
no  houses  were  near,  but  after  others  were  erected,  it  is  at 
the  peril  of  the  builder ;)   and  for  such  a  nusance  an  actioji 
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on  the  case  or  an  indictment  lies,  as  the  mjory  is  public  or    Cb.  74. 
private.  ,  Art.  A. 

^  8.  But  an  action  cannot  be  maintained  for  a  reasonable  v^^^^*^^^ 
use  of  a  person's  right,  though  it  may  be  to  the  annoyance  of  ^  ^^w-  ^^^• 
another  ;  as  if  a  butcher,  brewer,  &lc.  use  his  trade  in  a  con* 
Tenient  place ;  so  if  my  neighbour  keep  dogs  on  his  land  that 

? 'event  my  family  sleeping,  per  Lord  Kenyon,  Strudark  v. 
udwin,  no  action  lies.     See  next  ^cle,  only  the  opinion  of 
one  judge  as  to  a  new  trial. 

$  4.  For  a  nusance  in  a  public  highway  no  action  lies,  un-  3  Selw.  076. 
less  there  be  special  damages,  and  a  mere  obstruction  of  the  „  \^'"'^*  ^' 
pit's,  business,  or  delaying  him  in  a  journey,  is  not  a  special  Groves.-^ 
damage  that  will  support  an  action,  for  the  damage  ought  to  Cartb.  194. 
be  direct,  and  not  consequential.     1  Esp.  R.  148. 

^  5.  A  total  privation  of  Ught  is  not  necessary  to  support  3  Selw.  974, 
thb  action  j   for  if  the  pit.  can  prove  that  by  reason  of  the  S^.^^'j*' % 
obstruction  he  cannot  enjoy  the  light  in  so  free  and  ample  a  p"^  e!  159. 
manner  as  he  did  before,  it  is  sufficient  to  maintain  this  action;  —2  Saund. 
and  the  same  rule  may  apply  in  other  cases,  as  to  air  &c.,  as  ^'^^' 
is  here  laid  down  in  regard  to  lights.      See  the  important 
€ase,  Thurston  V.  Hancock  bal.,  Ch.  19,  a.  4,  s.  10. 

^  6.  Fhwif^  lands  by  a  mUi-Qumer.  The  pit.,  a  lessee, 
stated  in  his  declaration,  his  possession  of  his  farm  near  the  5  Taon.  R. 
river  Mole;  that  the  defts.  wrongfully  erected  a  certain  mill-  ^iifJJ^i*^' 
dam  be.  to  their  mill  in  their  occupation  over  this  river  be., 
sod  kept  up  the  same  a  long  time,  and  thereby  on  divers  days 
obstructed  be.  large  quantities  of  the  water  of  the  river,  and 
tamed  it  from  its  ancient  and  accustomed  course,  and  caused 
it  to  flow  higher  than  usual  be.,  and  to  overflow  the  pit's. 
:arm  be.,  to  his  great  damage ;  on  reference,  the  arbitrator 
iwarded  the  defts.  (lessees)  to  do  an  act  that  would  be  waste. 
Held,  so  far  void  ;  for  though  empowered  to  determine  what 
lie  thought  fit  to  be  done,  yet  he  must  be  confined  to  reason- 
able acts.  2d.  Held,  damages  can  be  given  but  for  penning 
the  water  too  high,  not  for  a  longer  time  than  usual,  if  not  high- 
er than  usual.  Qusre,  for  on  what  principle  can  the  tenant 
of  the  mill  alter  the  ancient  and  usual  flowing  as  to  time,  to  the 
greater  damage  of  the  owner  of  the  land. 

Art.  4.  ^usances  to  incorporeal  hereditaments^  as  obstruct- 
ing a  way,  ferry,  be. ;  see  the  several  heads. 

^  1.  It  has  been  decided  in  England  and  in  Massachusetts, 
.hat  it  is  a  nusance  to  keep  a  bawdy  house;   so  a  gaming  Haw.P. €. 
house  ;    so  to  divide  a  house  in  town  for  many  poor  families  ;  ^^>  *fb'~^ 
so  to  put  a  ship  in  a  place  designed  for  market-boats ;   so  to  ^3^'  686^— 
place  a  brew-house,  or  glass-house,  so  as  to  incommode  the  Haw.  P.  c. 
neighbourhood,  is  a  nusance ;  so  disorderly  inns,  alehouses,  and  1^^"^ 

1167.      ' 
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Ch.  74.    stage  plays  not  licensed,  are  nusances ;  so  are  booths  and  sta* 
Art.  5.      ges  for  rope-dancing,  and  mountebanks  ;    so  great  noises  in 
v^F^v^^i./  the  night  with  a  speaking  trumpet  he.,  to  the  disturbance  of 
the  neighbourhood ;   so  are  fire-works,  eaves-droppers,  and 
common  scolds.     Quaere  of  Strutlark  v.  Cudwin. 
8Bac.  684—      ^2.  But  play-houses  in  themselves  are  not  nusances.  And 
^s^Bac^asa  *  ^*'®'  without  her  husband,  may  be  guilty  in  keeping  a  baw- 
—1  Salk  348.  dy  house,  which  has  such  a  tendency  to  draw  dissolute  per- 
;  Williams'       sons  together,  and  to  corrupt  the  manners  of  both  sexes,  but 

®***'  if  a  wife  sustain  special  damage  thereby,  she  cannot  be  join- 

ed in  the  action. 

^  3.  In  any  of  these  cases  in  which  a  party  sustains,  by  the 
nusance,  a  special  and  direct  damage,  he  may  maintain  an  ac- 
tion of  the  case  therefor,  and  recover  reasonable  damages, 
though  an  indictment  may  lie  for  the  public  offence. 

^  4.  The  cases  in  which  .nusances  may  and  do  exist,  are 
extremely  numerous  ;  by  some  corruption  of  the  air ;  of 
the  water  one  uses  as  necessary,  in  its  pure  state,  for 
his  family  or  cattle  ;  by  some  troublesome  noises ;  and 
by  keeping  in  society  vicious  and  immoral  places  of  re- 
r  sort,    such  as  are  above  named,  and  in  the  question  if  a 

nusance  or  not,  the  more  particular  question  usually  is,  if  the 
place  complained  of  corrupts,  in  some  considerable  degree, 
the  air  or  water,  to  render  it  unfit,  or  materially  less  fit,  for  its 

*  usunl  purposes,  or  unwholesome,  or  are  noises  such  as  to  make 
i  a  family  very  uncomfortable,  introduced  where  families  are 

previously  settled,  or  are  the  places  of  resort  such  as  to  essen- 
^  tially  corrupt  and  injure  in  their  natural  tendency  good  morals ; 

I  or  how  far  the  light  of  a  house  is  illegally  darkened,  so  as  ma- 

il terially  to  injure  the  owner ;    how  far  water  illegally  thrown 

*  on  his  buildings  really  rots  them,  &c.     After  all,  every  case 

*  will  depend  much  upon  its  own  circumstances,  and  it  is  totally 
impracticable  to  lay  down  rules  that  wiU  serve  in  all  cases,  or 

J  to  find  cases  decided  which  will  apply  to  those,  even  general- 

i  ly,  that  daily  arise. 

Art.  5.  Statutes  in  Massachusetts.  In  all  those  districts 
of  country  in  which  the  Federal  Government  has  exclusive 
jurisdiction,  nusances  must  be  considered  and  remedied  on  the 
principles  of  the  common  law,  as  there  are  no  Federal  statutes 
on  the  subject.  But  ui  districts  where  also  the  State  laws  are 
in  force,  the  common  law  is  more  or  less  afiiected  by  State 
statutes.  In  Massachusetts  tliere  are  and  ever  have  been  sev- 
eral on  the  subject  of  nusances  ;  those  passed  since  the  revo* 
lution  are  little  more  than  those  of  tlie  province,  and  in  some 
instances  those  of  the  colony,  revised. 
JimT?,  n86.  §  ^'  This  act  of  1786,  provides  that  the  selectmen  of  any 
town,  with'  two  justices  of  the  peace,  of  the  county,  where 
they  may  judge  the  regulation  necessary,  shall  from  time  to 
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time,  assign  certain  places  for  exercising  the  trades  or  em-    Ch.  74« 
ployments  of  killing  creatures  for  meat,  distillbg  of  spirits,    Art.  5. 
trying  of  tallow  or  oil,  currying  leather,  and  making  earthern  v^^^v^^^ 
ware,  and  forbids  the  same  in  any  other  places.     The  places  See  Siai- 
so  assigned  must  be  entered  with  the  town  clerk,  and  made  asTo'nusaa-* 
public,  by  postuig  &c. ;    and  any  house,  building,  or  trade  so  ces,  ch.  24, 
assigned,  becoming  a  nusance,  may  be  inquired  into  by  the  P*  ^'  ^^' 
Court  of  Sessions  &c.,  by  a  jury,  and  suppressed,  restrained,  or 
prohibited  by  forbidding  the  noisome  use  of  it,  and  this  by  in- 
flicting a  fine  not  exceeding  $10  a  month,  to  the  use  of  the 
poor  of  the  town,  or  by  removing  such  nusance  ;   and  the  4th 
section  of  the  act  makes  all  fences,  or  buildings  on  public 
landing-places,  without  proper  permission,  nusances. 

It  is  but  a  fair- construction  of  this  act  to  hold  that  when  a 
place  is  so  assigned  for  any  of  the  above  purposes,  it  has  the 
sanction  of  law,  and  cannot  be  a  nusance,  till  properly  inquir- 
ed into  and  found  by  a  jury  to  be  a  nusance  ;  but  this  statute 
provision  only  affects  the  five  trades  enumerated  in  the  act, 
and  of  course  but  a  very  small  portion  of  the  nusances  that 
may  exist ;  though  all  the  noxious  trades. 

§  2.    By  the  7th  section  of  this  Act  of  February   1787,  it  Maw.  Act, 
is  declared  what  fences  and  buiklings  on  ways,  landing-places,  Feb.  27,1787^ 
be.  shall  be  deemed  nusances  or  not.     See  Fences,  Ch.  66. 

^  3.  By  the  5th  section  of  this  act,  it  is  enacted  to  be  law-  Mass.  Act, 
ful  for  any  person  "  to  pull  down  or  remove  any  gates,  rails,  ^Ig'^*^^' 
bars,  or  fence,  upon  or  across  any  highway,  or  county  road, 
unless  such  gate,  bars,  or  fence  have  been  erected  or  continu- 
ed, by  the  leave  or  license  of  the  Court  of  General  Sessions  of 
the  peace  for  the  same  county,"  and  if  on  any  private  way, 
the  same  may  be  removed  by  the  order  of  some  justice  oif 
the  peace  of  the  county,  ^'  unless  the  gates  or  bars  were  erect- 
ed or  continued  by  the  leave  of  the  town  or  the  person  or 
persons,  for  whose  particular  use  and  benefit  the  private  way 
was  laid  out."  And  the  party  aggi  ieved  by  such  removal  may 
be  relieved  by  the  sessions. 

The  6tb  section  provides,  that  when  any  of  the  incumbran- 
ces named  in  the  above  acts  become  a  nusance  on  a  public, 
town,  or  private  way  he.,  or  other  piece  of  land  appropriated 
for  the  general  use,  ease,  or  convenience  of  the  community  at 
large,  or  the  inhabitants  of  any  county,  town,  district,  parish, 
or  precinct ;  and  be  so  adjudged  by  a  proper  court,  and  or- 
dered to  be  abated  ;  in  case  the  materials  of  such  buildings,  . 
fences,  &c.  on  sale  thereof  at  auction,  shall  not  be  sufficient 
to  pay  the  costs  and  charges  of  prosecution  and  removal,  the 
court  granting  the  process  of  removal,  may  order  the  deficient 
sum  to  be  levied  from  the  goods  and  chattels  of  the  party 
convicted  of  erecting  or  continuing  the  same  nusance.  Where 
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Ch.  74. 

Art.  5. 

Mosf .  Act, 
March  10, 
1797. 


Mats.  Act| 
March  4, 
1800. 


Mass.  Act 

Jaae  19, 
180L 


a  part  must  be  abated,  see  Manning's  case^  and  the  authorities 
there  cited  to  this  point. 

^  4.  By  the  5th  section  of  this  act  no  building  in  any  mar* 
itime  town  can  be  occupied  for  the  business  **  of  a  sail-niak- 
er,  or  rigger,  or  keeper  of  a  livery  stable,"  except  where  the 
selectmen  allow,  on  penalty  of  $10  for  the  two  first,  and  $50 
for  the  livery  stable,  a  month,  and  so  in  proportion  for  a  lon- 
ger or  shorter  time. 

$  5.  This  act  provides,  that  when  any  of  the  above  houses- 
mentioned  in  the  act  of  June  7,  1785,  so  assigned  for  carry- 
ing on  trades,  shall  become  nusances  '*  by  reason  of  offensive 
and  ill  stenches,  proceeding  from  the  same,  or  otherwise,  be- 
come hurtful  or  dangerous  to  the  neighbourhood,  or  travellers, 
any  person  aggrieved  may  notify  the  owner  of  it,  or  occupant, 
and  if  he  do  not  forthwith  remove  it,  and  if  on  trial  it  be  found 
a  nusance,  he  shall  forfeit  $20  a  month,  if  it  be  continued  af- 
ter such  notice,  to  be  recovered  in  an  action  on  the  case,  by 
any  person  who  shall  first  sue  for  the  same,  and  the  deft,  may 
give  any  special  matter  in  evidence  on  the  general  issue. 

By  the  second  section  of  this  act  it  is  provided,  that  any 
person  injured  by  such  nusance,  '*  either  in  his  comfort  or  the 
enjoyment  of  his  estate,"  may  have  an  action  on  the  case  for 
his  injury  and  damages,  and  the  deft,  may  give  any  special 
matter  in  evidence  on  the  general  issue. 

^  6.  By  this  act  for  the  speedy  removal  of  nusances,  it  is 
provided,  that  *'  any  two  justices  of  the  peace,  quorum  untM, 
shall  be  and  they  hereby  are  authorized  to  inquire  by  a  jury,  as 
is  herein  after  directed,  into  all  nusances  erected,  or  which  may 
hereafter  be  erected  by  any  person  or  persons,"  and  if  found, 
then  to  cause  the  same  to  be  abated  and  removed  ;  the  second 
section  provides  for  any  person  making  out  his  complaint  in 
writing  to  such  justices  *'  of  any  existing  nusance,"  and  they 
to  make  out  their  warrant  to  the  sheriff  of  the  county,  to  cause 
a  jury  of  twelve  men  to  come  before  them,  to  be  drawn  in 
equal  proportion  out  of  the  jury-box  of  the  Supreme  Judicial 
Court,"  by  the  selectmen  of  the  three  towns  next  adjoining  to 
the  town  in  which  the  nusance  may  be,  at  a  meeting  of  the 
selectment  to  be  holden  forthwith  for  that  purpose,  and  this  jury 
has  power  *^  to  inquire  into  the  nusance  complained  of."  Form 
of  the  justice's  warrant,  of  the  summons  to  the  party  deft.,  man- 
ner of  serving  it  in  the  usual  form  fourteen  days  before  the  trial, 
&c.  may  proceed  on  default ;  form  of  the  jury's  oath,  and  of  (heir 
verdict,  provision  de  ialibu$  eircum$tant%bua.  Judgment  on  a 
verdict  for  the  complainant,  is  to  abate  the  nusance  and  costs, 
and  form  of  the  writ  of  removal.  Appeal  for  the  deft,  is  allow- 
ed to  the  next  Supreme  Judicial  Court  in  the  county,  which  pro- 
ceeds much  as  in  other  cases.  Any  special  matter  ma^  be  given 
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m  evidence  on  the  general  issue,  and  costs  are  allowed  the    Ch.  74. 
prevailing  party  as  in  other  cases,  and  if  the  deft,  do  not  pro-    Jirt.  6. 
aecute  his  appeal  with  effect,  the  judgment  of  the  justices  re-  \,^y^j 
mains  in  force,  and  may  be  executed  accordingly. 

The  last  section  in  this  act  provides,  that  the  proceedings 
under  it  shall  not  bar  any  party  from  his  private  action,  for  any 
injury  he  may  have  sustained  by  reason  of  the  premises. 

It  will  be  observed  that  this  act  of  1801,  extends  to  all 
nusances  whatever,  and  the  act  gives  no  appeal  to  the  com- 
plainant, and  the  court  may  award  the  deft,  to  pay  a  sum  that 
will  be  equal  to  the  expense  of  removal.  This  process  is 
merely  to  remove  the  nusance ;  any  damages  sustained  must 
be  sued  for  at  common  law,  in  common  form,  in  an  action  on 
the  case.  The  act  of  1800,  considers  a  nusance,  that  which 
injures  a  man  '^  either  in  his  comfort  or  the  enjoyment  of  his 
estate,"  and  in  this  respect  seems  to  be  well  founded  on  the 
authorities  in  the  books.  Quere,  if  this  act  extends  to  nu- 
sances made  such  by  widening  a  road,  or  by  laying  one  out, 
not  by  the  party's  erection. 

Art.  6.  Continuance  of  nusances.  ^  1.  A  building  or  fence  3  Bl.  Com. 
may  be  a  nusance  as  weU  by  its  continuance  as  by  its  erec-  ^'^^f^eU 
lion ;  hence  the  same  thing  may  be  a  nusance  in  the  posses-  v.  ri'ior.-- 
aion.of  many  succeeding  owners  or  possessors,  and  also  to  ^^''^'^I?'^ 
many  succeeding  owners   and  possessors  of  the   estate  to  ii6'~3i4.-^ 
which  the  thing  is  a  nusance;  and  to  continue  a  nusance  9Co. 65.-« 
may  be  a  fresh  nusance.    This  appears  fully  in  the  case  of  ^®"'  ^' 
Rosewell  v.  Prior,  above  stated,  in  which  an  action  on  the  case 
was  brought  against  Prior,  stating  titles  as  aforesaid,  for  the 
continuance  of  the  nusance.    There  had  been  a  former  action 
and  recovery  for  the  erection  that  obstructed  the  ph's.  lights. 
The  tenant  for  years  had  erected  the  nusance,  and  made  an 
under-lease  to  J.  S.,  yet  the  court  held,  this  action  lay  against 
the-tenant  for  years  for  continuing  it,  for  he  leases  it  and  has 
rent  for  it ;  but  the  pit.  might  have  sued  at  his  election  the  deft. 
or  his  under-lessee,  for  he  also  continued  the  nusance. 

^  2.  This  action  on  the  case  lies  against  him  who  erects  a  Dyerd^o.— 
nusance,  and  so  against  him  who  continues  it,  though  erected  l^^*"*  ^' 
by  another ;  as  if  A  divert  water  by  a  pipe  and  cock  to  his 
house,  this  action  lies ;  so  after  his  death  against  his  widow  if 
she  live  in  the  house  and  use  the  water,  *'  for  every  turning  of 
the  cock  is  a  new  nusance.''    Case  against  an  heir  for  a  nu-    ^  ^' 
sance  he  continued,  erected  by  his  father. 

^3.  So  if  A  erects  a  house  or  miU  to  my  nusance,  every  a  Cro.  666, 
after  occupier  is  liable  to  an  action  for  it.     In  this  case  A  Brent  u-Htd- 
terected  a  mill  that  flowed  the  pit's,  meadow,  and  Haddon,  the    *^^' 
deft.,  was  his  lessee,  and  the  mill  and  nusance  continued  ;  and 
ll  is  no  excuse  for  one  to  continue  a  nusance  after  notice,  that 
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Ch.  74.    another  erected  it ;  and  as  a  nusance  is  such  to  the  possessor^ 
Art.  7.      every  possessor  has  a  right  to  complain  of  its  continuance, 
v^^v^^y       ^  4.  Case  generally  lies  for  a  nusance  against  the  occupier 
Cheethamv.  of  the  adjoining  land,  4  D.  &  E.  318  ;  Payne  v,  Rogers,  2 
HwnjMon.      jj-  Bl.  360 ;  2  Salk.  460 ;  possession  is  suflkient  in  fact  to 
support  case  for  a  nusance,  1  East  244 ;  5  East  276,  Dow- 
land  V,  Slade  b  ux. 

As  the  above  statutes  are  such  as  such  nusances  in  their 
nature  make  necessary,  there  must  in  eveiy  society  densely 
settled  be  such  statutes  in  substance,  so  we  find  is  the  fact. 

Art.  7.  Remedies.    For  many  remedies,  see  the  cases  and 
statutes  before  stated. 
8  Bl.  Com.  6,      ^  1.  If  a  gate  be  erected  across  a  highway,  any  one  pass* 
C— Salk.  469.  ing  may  at  common  law  take  it  away,  and  he  need  not  shew 
he  did  as  little  damage  as  possible,  for  ways  be.  are  of  daily 
use,  and  require  immediate  remedies.     In  declaring  for  a  nu- 
sance the  immediate  cause  must  be  stated,  5  Taun.  534. 
a  Bl.  Com.         ^  2.  But  only  an  indictment  Has  for  a  public  or  common 
s'sa^^^^^     nusance,  and  no  action,  unless  some  particular  person  sustains 
some  special  damage,  a  remedy  and  recompense  for  which 
cannot  be  included  in  the  public  prosecution. 
3  Bl.  Com.         ^  ^'  ^^  remedy  by  suit  is  by  an  action  on  the  case  for 
sao.— F.  N.    damages,  for  each  and  every  nusance.     This  may  be  brought 
^x1S^'7'4t^  by  tenant  for  years  or  of  the  freehold;  but  quod  permittat 

12  Mod.  039.      *      ,  •',.  ,        ,  '  ,  viir 

^6  Co.  101.  prostemerej  and  assises  (actions  not  now  m  use)  lay  only  for 
Register  163  and  against  tenants  of  the  freehold ;  but  if  the  wrongdoer  will 
^  *^'  persist  in  continuing  the  nusance,  a  quod  permittat  prostemere 

must  in  England  be  resorted  to  if  a  private  nusance.  Here  it 
must  also  be  resorted  to,  or  recourse  must  be  had  to  our  sta- 
tute of  1801 ;  but  if  a  public  nusance,  it  may  be  abated  by  a 
criminal  process,  as  by  indictment,  or  by  any  injured  party,  or 
by  recourse  to  said  act.  So  in  several  cases  in  deed  a  private 
fi  Esp.  425.  Busance  may  be  abated  by  the  party  injured.  Several  kinds 
of  quod  permiitats  in  the  Register  153  to  156,  not  in  use  here. 
?«?'*S?""'  4  4.  So  this  action  on  the  case  for  any  teuant  in  possession 

1  Com.  D.  "^3  agamst  any  one  in  possession,  for  damages ;  so  for  a  nusance 
996,  to  one's  freehold,  and  the  pit.  is  injured  by  the  dejft. 

8  D.  li  E.  $  5.  On  an  indictment  for  erecting  a  wall  across  a  way,  not 

Stead*s^ase  ^^''^g  '*  ^^  continued  or  the  nusance  to  be  continuing,  there 
12  Mod.  610.  need  be  no  judgment  to  abate  it ;  but  otherwise,  when  it  is 
stated  to  be  an  existing  nusance.  A  thing  that  will  be  a  nu«< 
sance  when  completed,  cannot  be  abated  till  actually  such. 
Jeflfcntj.Gif.  §  6.  4  Burr.  2141,  Jeffers  v.  Gifford,  A.  D.  1768,  rever- 
sion.  If  the  nusance  be  to  the  damage  of  the  inheritance,  this 
action  on  the  case  lies  for  him  in  the  reversion.  Held,  on 
argument  in  this  case,  which  was  for  erecting  a  wall  whereby 
the  pit's,  lights  were  obstructed,  and  one  count  as  reversioner ; 
the  court  held,  that  an  action  may  be  by  one  in  respect  to  his 
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possession,  and  by  another  in  respect  to  bis  inheritance  for  the    Ch.  74. 
injury  done,  to  the  value  of  it.    Judgment  for  the  ph.     Hence     Art.  8. 
may  be  several  actions  for  the  same  nusance,  according  to  the  v^^^v*^^ 
distinct  interests  affected  by  it. 

^  7.  So  the  devisee  may  have  this  action  for  a  nusance  con-  2  Cro.  231, 
tinued  in  his  time,  so  if  it  be  to  the  freehold,  though  quod  per^  ^™*  ••  ^•^ 
mittat  lies. 

^  8.  Tenants  in  common  roust  join  for  a  nusance  to  their  some  v.  Bar- 
lands,  for  it  is  personal  and  concerns  the  profits  of  the  land,  wick,  Co.  L. 
and  they  must  join  in  trespass,  and  sucb  devisee  must  join  for  ^^' 
the  continuance. 

^  9.  A  thing  in  a  situation  to  be  a  nusance  cannot  be  abated  12  Mod.  610, 
lill  it  actually  becomes  one ;  and  if  one  have  a  river  and  for  Rex  v.  Whar- 
want  of  scouring  it  the  neighbour's  land  is  overflowed,  he  is  ^'^' 
indictable,  or  this  action  lies. 

^  10.  As  the  gist  of  the  action  is  the  damages,  proof  may  12  Mod.  619* 
be  of  consequential  damages,  not  so  in  trespass  which  is  one 
entire  act,  but  certain  and  accrued  before  the  action  is  brought. 

^  11.  A  tenant  for  years  erects  a  nusance,  for  which  dam-  ,12  Mod.  686, 
ages  are  recovered  ;  he  assigns  his  term,  the  nusance  is  con-  ^^o,  RosweU 
tinued,  this  action  lies  against  him  or  his  assignee,  2  Salk.  460;  *'       ^* 
6  Mod.  116.     The  erector  being  liable  for  all  consequential 
damages,  and  these  he  could  not  purge  or  avoid  by  assign-  5  j^^^  73^ 
ment     Case  for  running  foul  of  the  post  of  the  pit's,  wharf, 
their  place  stated  under  a  videlicet  is  not  material. 

Art.  8.  American  cases, 

^  1.  This  was  an  action  on  the  case  for  a  nusance  tofi  Sal.270,  A. 
bouse  in  Boston  occasioned  by  a  stable.  The  pit.  in  the  de-  ^-  ^^^f 
claration  (Am.  Preced.  196)  stated  the  seizin  of  the  former  xuckerman. 
owners  on  — — ,  and  the  conveyance  to  the  pit.  for  her  life  6  Mod.  3il. 
be.  states  the  pit.  and  her  grantors  were  on  -^—  and  all 
those  whose  estates  they  then  had,  and  which  she  now  has,  &c. 
have  had,  and  she  from  her  purchase  ought  to  have,  a  right  to 
live  in  the  same  house, -free  from  the  annoyance  of  filth,  and 
^om  putrid  and  unwholesome  air,  arising  from  any  stables 
erected  on  the  lands  of  any  person  adjoining  the  same ;  then 
states  the  deft,  erected  a  large  wooden  stable  he.  adjoining  to 
said  house,  and  used  it  as  a  stable  for  many  horses ;  states  the 
noise  made  by  the  horses,  the  noxious  matter  collected,  the 
air  corrupted  thereby  in  said  house,  and  made  unwholesome, 
unpleasant,  and  putrid  ;  and  infectious,  and  offensive  water  pen- 
etrated and  flowed  into  and  about  the  cellar  of  tbe  said  house, 
he.  A  second  count  was  on  her  freehold  seizin  only,  other- 
wise the  same,  except  the  first  count  respects  an  ancient  mes- 
suage, and  the  second  count  is  on  the  principle,  the  stable  is  a 
nusance  in  its  own  nature,  independent  of  die  antiquity  of  tbe 
bouse.     It  does  not  appear  what  was  done  with  this  action. 
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Ch.  74.  though  if  the  declaration  was  proved,  there  is  no  doubt  but 
Art.  9.  that  the  ph.  was  entitled  to  judgment,  especially  for  causing 
V^V"X-/  fillhy  matter  to  flow  into  her  cellar. 

§  3.  As  to  many  other  American  cases  for  nusances,  see  thi^ 
particular  heads,  as  Ferries,  Rivers,  Streams,  Water-courses, 
Watering-places,  Lands,  Mills,  Common  ways,  be.  he. 

^  3.  On  this  head  our  cases  are  governed,  principally,  by 
the  rules  of  the  common  law^  as  will  be  seen  by  the  forms  of 
our  indictments  and  declarations  for  nusances,  and  in  the  few 
decisions  that  have  been  made  on  this  subject.    In  a  collection 
of  American  declarations  are  several  forms  drawn  by  expe- 
rienced counsel,  on  the  principles  of  the  English  common  law, 
as  by  Trowbridge,  Read,  Parsons,  Pynchon,  Pratt,  Lowell, 
be. ;  so  our  indictments.     There  is,  however,  one  difference  ; 
it  does  not  appear,  by  the  English  cases,  that  an  obstruction  to 
a  /otrn-way,  watering-place,  landing,  be.  can  be  indicted  as 
a  public  offence  :  the  practice  in  Massachusetts  has  been  oth- 
erwise, as  in  Manning's  case  above,  and  in  other  cases. 
4  Johns.  R.         §  4.  A  conveyed  86  acres  of  land  to  B.,  but  reserved  the 
Thompson  v.  streams  and  lands  under  them,  with  aright  to  erecf  mill-dams, 
Gregory.      '  and  such  parts  of  the  land  as  by  them  should  be  flowed  for 
the  use  of  mills.*    B  conveyed  40  acres,  part  of  the  86,  to 
C,  with  a  like  reservation.     Held,  C  had  no  right  to  erect  a 
dam   so  near  B's  land   as  to  flow  it.    Also,  that  A's  parol 
permission  to  C  was  void  and  no  defence.     See  Clap  b  ah  v. 
M'Neil ;  Weston  t^.  AMen  b  al. ;  Commonwealth  v.  Manning. 
See  Fisheries,  Mills,  Lands,  be. 
Huihcs^'         ^  ^'  Though  in  England  the  general  principle  is,  that  no  ac- 
Heiser,  and    tion  lies  for  a  nusance  for  special  damages,  unless,  a  particular 
WiUes  74.       damage  be  sustained,  and  not  for  damages  merely  consequen- 
tial, yet  in  Pennsylvania^  the  pit.  sustained  bis  action  for  de- 
lay be.  in  his  business,  as  where  he  had  prepared  his  rafts  in 
order  to  convey  them  down  a  river,  a  public  highway,  and  did 
convey  them  till  he  came  to  a  dam  erected  by  the  deft.,  by 
which  the  pit.  was  prevented  passing  down  the  river  with  his 
rafts.     Held,  the  special  damages  were  a  ground  of  action. 

Art.  9.  Special  damages^  $  1.  If  there  be  a  public  or 
common  nusance,  it  is  the  common  nusance  of  all,  and  the 
remedy  is  clearly  by  a  public  prosecution  by  the  state,  in  be- 
half of  all ;  for  if  each  person  could  sue,  the  suits  would  be 
endless.  Yet  the  principle  is  equally  clear,  that  if  any  per- 
son sustain  special  or  extraordinary  damages  thereby,  he  may 
sue  alone ;  for  then,  as  to  the  damages,  his  loss  and  injury  are 
peculiar  to  himself,  the  public  prosecution  is  neither  a  punish- 
ment of  the  wrongdoer,  nor  a  reparation  to  the  injured ;  then 
the  question  is  material,  when  does  the  pit.  sustain  special 
damages,  in  case  the  deft,  obstruct  a  highway  be.    On  thi^ 
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head  the  cases  are  not  uniform,  and  therefore  tbey  deserve    Ch.  74* 
some  particular  attentioa.  Art.  9. 

^  2.  The  ph.  stated  he  was  seized  in  fee  of  a  house,  &c.  \^^y\J 
and  claimed  a  way,  time  out  of  mind,  through  the  deft's  closes,  wnies  71, 
which  he  obstructed.     In  a  2d  count,  the  pit.  claimed  a  com-  P{f  ^*^*''  '• 
mon  way  there,  time  out  of  mind,  which  the  deft,  also  oh-*    ^     "  ^* 
structed,  and  added  that  the  deft,  opposed  the  pit's,  removing 
the  bars  &c.  so  that  the  pit.  could  not  use  the  way  be. 
Judgment  for  the  pit.  on  the  2d  count,  for  he  was  thereby 
obliged  to  use  a  longer  and  more  difficult  way. 

i^  3.  In  this  case  the  court  recognised  the  action  of  Hart  r. -Jones  166, 
Bassetti  and  held  it  for  good  law.     In  which  the  pit.  stated  he  ^ttl^Ued 
bad  certain  tithes;  *'  and  that  his  direct  way  to  carry  them  to  Feneox  v. 
his  bam,  was  in  and  through  a  certain  highway  ;'*  that  the  Hoveden.— 
deft,  stopt  it,  by  a  ditch  and  gate  across  it,  whereby  the  pit.  trick?<-^Fow- 
<<  could  not  carry  his  tithes  along  the  said  highway,  but  was  ob-  ler  v.  Saon- 
liged  to  carry  them  by  a  longer  and  more  difficult  way.''  Jj'iLT  Saik" 
Verdict  for  the  pit.     And  on  a  motion  in  arrest  of  judgment;  16.— Carth. 
for  this  is  a  common  highvniy,  and  the  obstruction  is  a  common  ^7. 
Dusance,  and  so  the  action  will  not  lie,  *'  for  every  one  might 
bring  the  same  action."     But  the  court  held,  the  action  lay; 
for  here  ^*  the  plaintiff  sustained  a  particular  damage,"  by  rea- 
son of  the  additional  labour  the  obstruciion  occasioned  him. 

^  4.  In  this  action  all  the  judges  agreed  that  the  pit.  must  CaHb.  451.-- 
necessarily  suffer  a  special  damage,  more  than  the  rest  of  the  f^e^^'^^ 
king's  subjects,  by  the  obstruction  of  the  way,  *'  because  it  Mooi«.-1 
was  set  forth  that  the  only  way  to  come  to  the  coal-pits  from  s*ik.  16^ 
one  part  of  the  county,  was  through  this  way,  by  which  it       ^ 
must  be  understood  without  any  allegation  of  loss  of  custom- 
ers, that  the  pit.  did  sufkr  particularly  in  respect  to  his  trade 
by  the  deft's.  wrong." 

§  5.  In  the  case  of  Russell,  the  court  decided  A.D.  1788,  9D.&E. 
fh^t  no  action  will  lie  by  an  individual  against  the  inhabitants  case  of\as- 
of  the  county,  for  an  injury  sustained  in  consequence  of  a  coun-  sell, 
ty  bridge  being  out  of  repair.     The  damage  in  this  case  was 
.  to  the  pit's,  waggon,  but  judgment  was  against  the  pit. }  for, 
said  the  court,  there  is  no  precedent  of   such   an  action 
against  a  county,  which  is  not  a  corporation  &c.,  and  where 
an  action  is  brought  against  a  corporation  for  damages,  they 
are  to  be  recovered,  not  against  the  corporators  in  their  individ- 
ual capacities,  but  out  of  their  corporate  estate ;  but  the  coun- 
ty has  no  fimds. 

^  6.  But  it  is  settled  law  that  an  action  on  the  case  lies,  if  3  Bl.  Com. 
by  means  of  a  ditch  dug  across  a  public  highway,  the  pit.  or  ^^ZcS^**' 
his  horse  suffer  any  injury  by  falling  into  it ;  for  this  is  his  pt"  ei.  664.— 
euliar  damage,  which  is  not  common  to  other  persons.  And  this  ^""^  N-^-  2«. 
special  damage  must  be  direct  and  not  consequential.    Hence 
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Cb.  74.    it  is  not  sufficient  to  say,  tliat  he  was  stayed  for  a  little  time, 
Art.  10.    whereby  his  afiairs  were  neglected.     And  it  makes  no  differ- 
V^V^^  ence  if  one  may,  with  care,  ride  safely  by  the  logs  laid,  or 
ditch  made  in  the  road  by  the  deft.     But  delay  in  a  journey 
is  not  sufficient ;  but  if  the  delay  and  loss  be  clear  and  consid- 
erable, it  must  come  within  the  case  of  Iveson  v.  Moore. 

2  Cro.  446.—  ^  7.  So  if  my  servant  fall  into  such  a  ditch  in  the  highway, 
D«D.  73.        and  is  thereby  lamed,  so  that  I  lose  his  service,  this  action 

on  the  case  lies  for  me  to  recover  reasonable  damages. 

§  8.  On  the  whole,  it  is  a  well  settled  principle,  that  if  a 

corporation,  or  a  town,  or  turnpike  company,  be.  be  bound 

by  law  to  keep  a  road  or  bridge  in  repair  and  do  not,  and  any 

individual,  in  his  person,  team,  or  otherwise,  sustain  a  special 

and  direct  damage,  by  any  defect  in  such  road  or  bridge,  the 

action  on  the  case  lies  for  the  party  injured,  against  those  bound 

to  repair,  to  recover  his  reasonable  damages  and  costs.     Yet 

though  ihe  general  principle  is  clear,  almost  every  case,  in 

practice,  will  be  found  to  be  uncertain,  because  there  can  be  no 

settled  or  certain  rules  whereby  to  decide  what  is  a  defect^ 

what  is  a  direct  or  consequential  damage,  or  what  is  a  damage 

common  to  all,  or  so  peculiar  to  the  pit.  as  to  entitle  him  to  an 

action,  when  others  cannot  have  actions  on  account  of  this 

wrong,  but  must  be  content  with  the  public  prosecution  for  it. 

Art.  10.  Pleadings  J  evidence  j  fyc. 

]  Cora.  D.  ^  1.  In  the  declaration  the  pit.  ought  to  allege  in  his  actioa 

S^'  1e?  761  ^^  ^®  ^^^^  ^^^  ^  ntisancey  his  right  to  the  land,  house,  or  thing, 

—See  1  Phil!  whereto  the  nusance  is  done,  at  the  time  of  its  being  done,  so 

Evfd.  127,      as  to  state  and  shew  the  nusance  is  a  prejudice  to  him  ;  but 

T73r~  ^^'^  ^'S'^^  ^^y  ^®  ^  ^^^^  ^°  ^^^>  ^^  ^^^  ^^^'  ^^  ^  \egBl  posses- 

sion  for  years.  So  the  pit.  also  ought  to  state  and  shew  a 
continuance  of  it  to  the  time  of  the  action  brought ;  though 
this  cannot  be  essential ;  for  often  one  may  sustain  damages  by 
a  nusance,  as  breaking  a  leg  by  means  of  a  ditch  across  a 
highway,  or  by  losing  tenants  &c.,  and  before  he  is  compen- 
sated, the  nusance  may  be  removed.  A  seizin  in  law  is  suffi- 
cient for  the  support  of  this  action,  as  of  the  heir  before  en- 
try ;  so  to  say  that  his  house  or  mill  he.  was  an  ancient 
house  or  mill,  or  anciently  erected  is  sufficient. 

3  Selw  972.  §  2«  It  is  now  laid  down  for  law  by  several  judges  and 
—See  1  Phil,  authors,  that  formerly  it  was  holden  necessary  to  maintain  an 
](^  and  cas-  ^^^^^  ^^  ^^  ^^^^  ^^^  &  nusance,  for  the  pit.  to  state  in  his 
es  cited— 2  declaration,  he  had  gained  a  right  to  the  lights  by  prescription^ 
w"°^l76  ^°^  hence  the  practice  was  to  state  in  the  declaration,  "  that 
iJwts  D,  *  ^^  house  was  an  ancient  house,  wherein  were  ancient  windows 
Price.— 8  D.  through  which  the  light  entered,  and  had  been  used  to  enter 
Damlnr'       ^^^^  ^"^®  immemorial.     But  the  modem  doctrine  (which was 

Upton.— 1 

Bos.  k  p.  401,  as  to  20  years*  possession.— Yel v.  216,  216/226. 
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laid  do^  by  Wilmot  J.,  and  has  been  acted  upon  ever  since)    Ch.  74. 
is,  that  upon  evidence  of  an  adverse  enjoyment  of  lights  for    ^rt.  10. 
20  years  or  upwards,  unexplained,  a  jury  might  be  directed  to  v/y^^ 
presume  a  right  by  grant  or  otherwise  ;  but  if  the  period  of 
enjoyment  fall  short  of  20  years,  then  other  circumstances 
than  mere  length  of  time  must  be  brought  in  aid,  in  order  to 
raise  the  presumption  of  the  pit's,  right."     On  this  principle 
it  is  further  said,  it  has  been  visual  to  insert  in  the  pit's,  declar- 
ation a  count,  with  a  general  description  of  the  house  and  win- 
dows, not  stating  them  to  be  ancient, 

^  3.  This  doctrine  of  directing  a  jury  to  presume  a  right, 
by  grant,  or  otherwise,  on  20  years'  adverse  enjoyment,  is  of 
modem  date,  and  cannot  ^et  be  considered  as  established  law. 
It  is  a  doctrine  not  yet  will  examined,  and  too  much  the  ef- 
fect of  taking  the  nisiprius  opinion  of  a  single  judge,  neces- 
sarily given  in  the  hurry  of  nisi  prius  trials,  as  law.  This 
doctrine  is  vague  and  loose,  the  enjoyment  must  be  adverse. 
What  is  adverse  enjoyment  f  An  enjoyment  claimed  as  right- 
ful by  one  party  and  denied  by  ttie  other— or  by  mere  sUent 
acquiescence  ?  What  is  to  be  understood  by  the .  expression 
unexplained  f  A,  20  years  ago,  built  his  house  near  the  line 
of  B's  lands  and  made  a  window  looking  into  it.  B  since 
has  pastured,  mowed,  or  tilled  bis  land,  and  had  no  occasion 
to  build  on  it ;  not  a  word  has  been  said,  or  an  act  done  by 
either  party  in  regard  to  this  window,  a  case  of  every  day's 
practice.  Is  this  a  case  unexplained  ?  Or  has  A  adversely  en- 
joyed his  window  i  Again,  what  is  there  in  the  whole  compass 
of  the  law  more  uncertain  than  thejury*spresumings9  And 
if  less  than  20  years'  adverse  enjoyment,  what  other  circum- 
J9tances  are  they  that  are  to  aid  the  presumption  f  Whence 
comes  this  modem  doctrine  of- presuming  f  Not  from  any  stat- 
utes nor  from  the  books  of  common  law.  And  it  is  a  little 
singular,  too,  that  judges  in  England  should  have  so  readily 
believed  grants  &;c.  lost,  since  the  means  of  preserving  them 
have  been  so  very  much  increased  ;  and  it  is  still  more  singu- 
lar so  readily  to  believe  grants  lost,  where  the  law  has  careful- 
ly provided  the  records  and  means  of  preserving  them,  as  it 
has  in  this  country. 

$  4.  This  was  an  action  on  the  case  for  obstructing  the  pit's.  8  East  4,6, 
private  right  of  way.  The  declaration  stated  that  the  pit.  ^qiiVa^d 
was  seized  of  two  gardens  with  the  appurtenances  in  W.  and  1806.-1-3*d. 
claimed  for  him  a  right  of  foot  and  horse  way  "  from  his  said  ^  E.  7e6, 
gUrdens  &c.,  unto,  into,  over,  and  across,  and  along  a  close  waiid?^2** 
called  Cannel's  b  the  said,  parish,  unto  and  into  a  certain  pub-  Saund.  ii3. 
lie  king's  highway  in  the  parish  aforesaid,  and  so  back  again  Z^^'^^ 
&c.  The  pit.  had  a  grant  of  an  occupation  way  from  one  un- 
der whom  the  deft,  held  the  land,  and  held,  the  pit.  might  de- 


66  CASE  ON  TORTS. 

Ch.  74.    clare  against  him,  the  owner  of  the  land,  over  which  ^e  waj 
Art  10.    led,  for  obstructing  it,  though  proved  that  the  pubUc  had  used 
V/V^^^^  it  twelve  years  without  denial.     2d.    Though  the  terminus  ad 
quern  was  laid  to  be  a  pubUc  highway,  the  declaration  was 
proved  by  evidence  of  a  public  footway ;    though  such  a  des* 
cription  might  have  been  too  uncertain,  and  bad  on  special  de- 
murrer.     It  was  objected  that  as  this  way  had  been  used 
twelve  years  as  a  public  way,  the  pit's,  private  way  by  grant 
was  merged  in  the  public  right,  but  the  court  said,  the  pit. 
might  rest  on  his  title,  where  he  has  a  **  special  right  of  way 
granted  to  him,"  *^  and  need  not  resort  to  a  general  right," 
and  so  need  not  allege  any  special  ^mages ;   and  on  special 
demurrer  it  may  be  necessary  to  staie  what  manner  of  passage 
it  is,  whether  on  foot,  or  horse  or  cart-way ;   taking  the  au- 
thorities together  it  is  clear,  that  if  the  pit.  have  a  private 
way,  by  grant  of  the  owner  of  the  land,  and  he,  or  one  claim- 
ing under  him,  obstruct  the  way,  the  ph.  may  declare  on  his 
title,  though  this  way  has  been  long  used  as  a  public  way  ;  and 
that  there  may  be  no  defect  found  on  a  special  demurrer,  it  is 
always  best  in  the  pit's,  declaration  to  state^what  kind  of  way 
the  one  isy'^hat  is  the  terminus  a  quo  or  ad  quemy  as  well  as 
the  one  obstructed. 
8  Selw.  977,1      $  6*  He  who  has  the  reversionary  interest,  as  well  as  he 
Bediogfieid  t.  who  has  the  possessory  interest,  may  recover  in  this  action  his 
Oniow.  reasonable  damages. 

8  Selw.  977.  '°  ^^^^  action  tenants  in  common  may  join  to  recover  dam- 
ages for  a  nusance  which  concerns  their  tenements,  they  hold 
in  common. 

$  6.  As  to  alienees  bringing  this  action  and  against  alienees 
he,  see  the  case  of  Penruddock,  above. 
1  Com.  D.  The  general  issue  is,  not  guilty,  under  which  every  thing 

S74,Peake'8  that  shews  the  deft,  did  what  he  lawfully  might  do,  may  be 
8  EaBfaoe"  &^^^  ill  evidence.  Hence  the  deft,  may  prove  that  the  ph. 
810,  Winter  gave  him  leave  to  do  the  act  which  occasi6ned  the  nusance  ; 
*'t^d^f  Ph*?'*  ^^^  ^^^  '^  ^**  ^^"®  under  his  permission ;  for  a  Ucenae  exe- 
£v1d.866/*  cuted  is  not  countermandable ;  and  many  matters  by  modern 
practice  may  thus  be  given  in  evidence,  that  the  party  for- 
merly was  obliged  to  plead  specially. 
8  Eastaoe,  ^  7.  This  was  an  action  on  the  case  for  a  nusance.  The 
8io,winterr.  pji,  declared  he  was  lawfully  possessed  of  a  dwelling-house 

J^UEitat   &c.  in ,  into  which  the  light  and  air  entered  by  means 

966.  of  a  window  from  a  certain  open  area,  between  the  said  win- 

dow and  a  house  adjoining,  by  which  passage  also  noisome 
smells  evaporated  &c.,  and  the  deft,  wrongfully  placed  a  sky- 
light over  the  area  be.,  and  darkened  the  pit's,  window,  and 
{Prevented  said  smells  evaporating  be.  Plea,  not  guilty.  Deft, 
proved  the  pit's,  consent  to  what  had  been  done,  previously 
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given,  thougb  it  also  appeared  the  pit.  objected  after  it  was    Cfi.  74. 
done,  and  gave  notice  to  have  it  removed.    Judgment  for  the    Art.  10. 
deft. ;  for  after  the  parol  license  was  given  and  executed,  and  K^^y^J 
the  expense  incurred,  it  could  not  be  recalled,  and  the  deft, 
made  a  wrongdoer.     Seem  before  executed.     10  Johns.  R« 
246. 

Two  questions  arise  on  a  view  of  this  case*  1st.  Could  a 
parol  license  be  of  any  validity,  considering  the  statute  of 
frauds.     And  2d.  If  valid,  should  it  not  have  been  specially 

5 leaded,  by  even  the  modem  rules  laid  down  in  the  books  i 
?his  case  seems  to  have  been  decided  on  first  view,  and  it  is 
a  case  of  the  first  impression,  both  as  to  this  statute  and  the 
forms  of  pleading ;  for  the  cases  of  this  sort  must  be  very  nu- 
merous, especially  in  thick  settled  places,  in  which  one  man 
does  something  noxious  to  another,  by  his  express  or  implied 
consent  or  license,  or  something  that  would  be  a  nusance  to 
another,  but  for  that  consent  or  license,  but  is  not,  and  is  jus^ 
tifiable  by  reason  of  it ;  the  objection  to  a  parol  license  wa« 
made  and  overruled,  see  Ch.  32,  a.  9,  Crosby  v.  Wadsworth 
and  Wood  v.  Lake.  Perhaps  it  was  thought  not  necessary 
specially  to  plead  the  license,  if  valid,,  because  the  deft,  put 
up  the  skylight  in  his  own  area,  that  caused  the  obstruction^ 
and  so  he  did  not  claim  an  easement  in  another's  land .;  and  it 
may  be  he  had  no  occasion  to  justify  the  act  of  his  putting 
the  skylight  in  his  own  land,  but  only  to  answer  to  the  pit's, 
charge  of  consequential  damages.  The  erecting  of  the  sky- 
light was  not  a  tortious  act,  but  became  so  only  ab  effectu* 
Noticed  1  PhU.  Evid.  135. 

If  the  nusance  consist  in  a  nonfeasance,  or  is  only  to  a  les-  1  Com.D.  • 
see  for  years,  only  an  action  on  the  case  lies,  not  any  assize  of  ^^"^.ii^ 
nusance,  as  that  is  only  for  a  nusance  to  the  freehold,  and  not  Roi.  141. 
by  negligence. 

§  8.  And  if  a  nusance  be  continued,  this  action  lies  against  ^^  a^Sa 
the  heir  of  the  person  who  erected  it,  or  has  his  alienee,  not  ' 

as  such,  but  as  the  tenant  of  the  land  who  continues  it. 

^  9.  Though  the  pit.  in  his  declaration  in  this  action  on  the  i  Com.D. 
case  for  a  nusance  must  state  his  ground  of  action,  &:>  as  to  297.— Ld. 
entitle  himself  to  it,  yet  in  many  cases  it  is  enough  for  the  how«  v*^' 
pit.  to  say  he  was  lawfully  possessed,  and  the  pit.  may  state  Dickenon^ 
that  the  deft,  caused  a  water-course  to  run  near  the  pit's, 
foundation,  and  neglected  to  refpair  the  pipes,  whereby  he  is 
mjured,  and  this  is  sufficient,  though  the  pit.  do  not  state  the 
pipes  were  the  deft's.,  or  that  he  laid  them  there,  or  that  he 
was  obliged  to  repair  them,  for  all  this  is  implied,  and  the 
pit.  states  enough  to  support  his  action. 

§  10.  He  that  erects  a  nusance  is  answerable  for  all  the  12  Mod.  6d9. 
consequences,  and  cannot  exonerate  himself  by  his  alienating 

VOL. lu.  8 


5ft  CASE  ON  TORTS. 

Ch.  74.  U}  and  the  land  under  it.  In  fact  so  to  alienate  may  be  an 
Art.  10.  aggravation  of  the  wrong,  because  the  erector,  by  so  doing, 
puts  it  out  of  his  power  to  abate  it.  '<  And  it  is  a  fundament* 
al  principle  in  law  and  reason,  that  he  that  does  the  first 
wrong  shall  answer  for  all  consequential  damages."  And  the 
original  erection  of  a  nusance  influences  the  continuance,  and 
it  remains  a  continuance  from  the  very  erection,  ^*  and  by  the 
erection,  till  it  is  abated."  ''  And  the  case  of  the  disseizor  and 
disseizee  is  full  in  point ;  for  what  makes  the  disseizor  liable 
for  dami^es  when  the  lands  were  in  the  hands  of  the  feoffee, 
but  the  origmal  tort ;  and  in  case  of  disseizin,  trespass  lies  not 
for  the  profits  till  re-entry ;  and  by  the  re-entry,  diough  it  be 
upon  the  fourth  or  fifth  feoffee,  the  disseizin  is  purged,  and 
whoever  continues  in  after,  is  a  new  trespasser ;  and  for  con-> 
tinning  in  after  such  entry,  damages  shall  be  recovered  against 
the  feoffee,  for  the  disseizee  by  his  re-entry  purges  the  dis- 
seizin, and  the  title  by  which  the  feoffee  was  in  is  defeated, 
and  the  feoffee  continuing  in  after  is  a  trespasser,  or  disseizor, 
as  the  disseizee  pleases."  *^  And  if  one  take  another  prisoner 
by  wrong,  and  then  turns  him  over  to  another  officer,  who  de- 
tains him,  the  first  taker  shall  answer  for  all  consequential 
damages." 

1  Show.  7.—      ^11*  Possession  of  the  land  &c.,  is  sufficient  to  support 

2  Saund.  113.  this  action,  and  it  is  not  necessary  to  aver  a  lawful  possession, 
Pleadei^'  ond  it  is  improper  to  declare  on  a  seizin  in  fee  or  otherwise, 
c.  39.—  and  if  the  pit.  state  a  title  insufficient,  the  deft,  may  demur. 
Crowther ».  2  Ld.  Raym.  1228 ;  1  Salk.  365  :  and  must  be  proved  as 
£1. 191.^      stated,  2  Saund.  206  a,  n.  22. 

Westhousev.       ^12.  In  an  action  for  continuing  a  nusance,  the  pit.  need 

wSim688.--  ™*  ^^*®  *®  ^^^  '^^^'^  *^  ^*®  erected.      1  Ld.  Raym  870 ; 
6  Co.  101.^*  Salk.  10 ;  Carth.  455.  And  if  the  action  be  against  the  erec- 
tor's feoffee,  lessee,  &C.,  it  is  necessary  to  lay  a  request  to  re- 
move the  nusance,  Cro.  Jam.  555. 

^  13.  .^  fatal  variance  in  describing  the  nusance^  as  where 

634^6^.        ^®  P'^'  alleged  the  deft,  wrongfully  placed  and  continued  a 

heap  of  earth,  whereby  the  refuse  water  was  prevented  from 

flowing  away  from  his  house  down  a  ditch  at  the  back  thereof. 

Proof,  this  heap  was  not  originally  placed  so  as  to  obstruct  the 

water,  but  that  in  time  earth  from  the  heap  was  trodden  and 

fell  into  the  ditch  and  obstructed  it. 

TeW.Sd5  ^14*  Case  for  stopping  three  ancient  lights,  the  defts.  jus- 

NewiiaU  v.     tified  Stopping  two,  by  a  custom  in  London,  and  part  of  the 

Bftrnard.        ^\^  without  Stating  what  part ;  adjudged  against  him ;    for  a 

justification  bad  in  part  is  bad  for  all ;    as  to  the  part  of  the 

third  not  justified,  the  deft,  should  have  well  described  it,  and 

pleaded  as  to  that  part  not  guilty. 

JVb^.-^Forms  of  declarations,  pleas  be,  referred  to.  By 
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the  owner  of  a  house  standing  between  two  others,  against  the  Ch.  75. 
deft,  for  pulling  down  the  two,  whereby  he  exposed  the  pit's.  Jlrt.  1. 
house  to  the  weather  and  rendercfd  it  unfit  to  live  in  &zic.,  8  v^V"x«/ 
Wentw.  544,  558 ;  the  owner  of  two  houses  for  building  so 
near  to  them  as  to  obstruct  the  window-lights,  548,  551,  4 
counts  ;  water  falling  be.,  obstructing  passage  way,  pulling 
down  privies,  id.  For  knowingly  keeping  two  vicious  rams, 
suffering  them  to  wander  about,  which  broke  into  the  pit's, 
close  and  killed  his  ram,  581,  583.  For  breaking  down  a  par- 
^-wall,  to  the  injury  of  the  pit's,  house,  588.  For  obstructing 
the  pit's,  house-doors  and  wmdows,  Mor.  Pr.  330.  For  build-  ^'  ^^ 
ing  part  of  a  house  on  a  way,  and  erectmg  a  privy  near  the 
pit's,  house,  333.  For  diggmg  a  cellar  so  near  the  pit's,  house 
that  part  of  it  fell,  364.  Nusance  by  making  starch  and  keep- 
ing hogs  near  the  pit's,  house,  declaration  for,  449.  For  rais- 
ing the  pavements  so  as  to  obstruct  the  pit's,  passage  to  his 
house,  and  lights,  3  Wils.  461.  For  digging  so  as  to  darken 
the  pit's,  windows,  and  stopping  his  lights,  Lill.  Ent.  81, 
83 ;  so  his  ancient  lights,  9  Co.  57  ;  other  cases  of  obstruct- 
bg  lights,  Salk.  715  ;  1  Ld.  Raym.  370.  Other  declarations 
for  nusances,  3D.  &  E.  766,  768  ;  4  D.  &  E.  794 ;  1 
Lutw.  69,  91. 
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Abt.  1.  General  principles.  ^  1.  Actions  relating  to  offi- 
cers, so  far  as  founded  on  simple  contrcu:iij  have  already  been 
considered  under  the  division  of  (ummpsit.  And  some  actions 
relating  to  officers,  founded  on  iorts^  have  already  been  con- 
sidered, under  the  heads  of  escapes,  false  returns,  and  res- 
cues, misfeasance  and  negligence.  So  many  actions  respecting 
officers  will  naturally  fall  under  the  heads  of  debt,  replevin, 
trespass,  and  trover,  costs,  iiLc.  This  is  a  general  head  or 
division,  under  which  will  be  collected  those  general  principles 
and  cases,  urtiich  do  not  properly  come  under  the  particular 
heads  above  named.  MUler  v. 

^  2.  The  hiw  generally  is  that  acts  done  by  men  reputed  Sceve  or 
to  be  in  office  or  authority,  are  valid ;  and  the  court  said,  if  Ik  i  wT—io 

ModJSO.— la 
Mod.  25S.  10  Co.  69|  76,  Fiper  v.  Dinoer. 
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Ch.  75.  we  find  one  in  the  actual  possession  of  an  office  we  shall  in» 
iiiW.  1 .  tend  him  to  be  rightfully  officer,  till  the  contrary  appears. 
y^X^y^j  §  3.  The  first  material  distinction  here  to  be  taken,  is  as  to 
Willes  122,  officers,  judicial  and  ministerial.  It  is  a  well  established 
i28.'io  Co.  principle  that  ^judicial  officer,  is  not  liable  to  an  action  for  a 
FL396^442*  y^^*^^  act,  though  errofieov^,  where  it  is  a  mere  error  of 
Yates «.     '  judgment. 

Lansing,  in  ^  4.  Nq  action  of  false  imprisdnraent  lies  against  2l  judge  of 
Johns.  R.  ^  court  of  record  for  any  act  done  by  him,  as  a  judge,  and  in 
SI2, 299.—  the  execution  of  his  office  ;  nor  for  any  mistake  of  judgment ; 
388^Gren^^^'  nor  are  his  acts  or  decisions  traversable.  These  rules  extend 
viU«'scase.  even  to  the  college  of  physicians  in  London,  where  made 
judges  in  a  cause,  as  mala  praxis. — Judge  of  probate  not  lia- 
ble for  appointing  a  guardian  to  a  minor,  and  taking  no  se- 
curity. 1  Day's  Ca.  in  Er.  316,  329. 
1  Salk.  896.  ^  5.  In  this  case,  Hok  C.  J.  held  that,  "  a  power  to  exam- 
well  t.'eani-  *^"®'  convict,  and  punish,  is  judicial  j  and  that  certain  censors 
well  &  al.—  were  judges  of  record  ;"  "  because  they  confine  and  imprison.'* 
406 —w*'  "  That  being  judges  of  the  matters,  what  they  have  judged  is 
Mod.  386,  ^ot  traversable ;''  as  that  certain  pills  were  not  hurtful,  whidh 
394.— 1  Lord  the  censors  by  their  judgment  said  were  hurtful.  So  the 
Raym.454.     matter  of  a  verdict  is  not  traversable. 

A  justice  is  ^  6.  But  if  a  constable  commit  a  man  for  a  breach  of  the 
not  liable  to  peace  in  his  presence,  when  there  was  none,  that  may  be  tra- 
fore  another  versed ;  for  he  is  not  a  judge,  nor  does  he  act  by  judicial 
justice,  for     authority^  tliough  he  has  power  to  commit ;    for  he  does 

fining  one  for  ji^Q^  commit  for  punishment,  but  for  safe  custody.     And  a 

a  contempt.    ...  ii/.  j»  •    ^  •it 

— sCainesR.  judge  IS  not  answerable /or  errors  of  judgment^  either  by  ac- 

nOjisajudi-  tion  or  indictment,  in  a  matter  whereof  he  h^s  jurisdiction. 
Mod!*!^^— 2  "  ^^^  "^^  ^^^  ^*'^^^  judges  of  all  courts  of  record  from  all 
Mod!  218!--  prosecutions  whatever,  except  in  the  parliament,  for  any  thing 
i8^9H^iv'  ^^"®  ^^  them  openly  in  such  courts  as  judges."  Hawk.  B. 
60  pl.9.—  1,  ch.  7,  p.  6.  For  if  he  were  not,  no  man  would  serve  as 
Stanford  judge.  The  principle  being  clear,  the  main  question  general- 
1567—12^'  'y  ^^5  when  one  actsasjudge^  and  within  his  jurisdiction.  Nor 
Mod!  391.—-  can  a^ury  be  fined  for  a  verdict  against  evidence ;  for  the  law 
2JEd.iir.pl.  makes  them  judges  of  the  fact  and  evidence,  and  protects 
^.-12  Co.    ^^^^      23  Ed.  m.  pi.  16;    C.  70,  a.  6,  s.  1  ;   2  Roll.  R- 

199  ;  12  Mod.  386  ;  Cowp.  172  5  1  W.  Bl.  1146. 
4BI.Cora.i40,      ?j  7.  But  judges  may  be  impeached,  fined,  fcc,  for  oppres- 
mHc^*n2  ^^^"  ^°^  extortion,  and  corruption.    An  officer  may  justify 
a.  4^  '  under  a  voidable  process,  though  not  a  process  void^  as  if  the 

court  has  no  jurisdiction,  &c. — How  an  overseer  of  highways 
acts  as  a  judge,  16  Johns.  R.  470.  471  ;  3  do.  474. 
Art.  2.  When  is  an  officer  a  judge  or  only  ministerial. 
^  Y'o'  ^^^'        ^  b  this  case,  an  action  on  die  case  was  brought  against 

Godshall 

h  al.— 2  Mod.  218.— 7  W.  Bl.  1141.— C.  172,  a.  9,81. 
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the  defts.,  in  which  the  pit.  stated  they  were  justices  of  the    Ch.  75. 

peace,  of  the  county  of  Surry,  and  wrongfully  and  maliciously    ^rU  2. 

refused  to  grant  him  a  licence  for  keeping  a  common  inn  and  V^V^^ 

alehouse,  and  to  receive  a  certificate  of  his  good  fame  and 

character.    The  court  decided  that  no  action  lay,  for  the  law 

gave  the  justices  a  discretionary  power  to  grant  or  refuse  li-  7  Farresley's 

cences  for  keeping  inns  and  alehouses,  and  if  they  abused  it,  Mod.  Cases  6. 

they  could   only  be   punished  by  information  in   the   King's 

Bench.     Superior  courts  of  general  jurisdiction  are  not  liable 

to  answer  personally,  for  acts  done  by  them  in  a  judicial  ca* 

pacity,  or  for  errors  of  judgment ;  though  a  judge  in  vacation^ 

who  refuses  to  allow  a  writ  of  habeas  corpus^  is  liable  to  an 

action  on  the  New  York  statute,  as  this  is  not  a  judicial  act. 

5  Johns.  R.  282. 

(^  2.  In  this  case  the  two  justices  refused  to  grant  a  license  to  1  Burr.  66«, 
one  Day  to  keep  an  inn.  After  various  rules,  a  rule  was  made  to  y^^l  ^  pi^ 
them  to  shew  cause,  why  there  should  not  be  an  information  Ksqn.  two 
against  them.  The  rule  was  discharged  with  costs  5  and  Lord  justices. 
Mansfield  and  the  court  said,  the  law  made  them  sole  judges, 
and  they  had  a  right  to  judge  for  themselves ;  and  are  not  ac- 
countable to  any  body,  except  for  wilful  misbehaviour.    That 
the   law  gave  a  discretionary  jurisdiction^  which  can  only 
mean  **  exercising  the  best  of  the  judgment,''  in  the  case,  but 
'Mf  the  discretion  be  wilfully  abused,  it  is  criminal,  and  ought 
to  be  under  the  controul  of  the  Court  of  Kmg's  Bench.     If 
they  be  partial,  malicious  and  corrupt,  in  exercising  their  dis- 
cretion and  abuse  their  trust,  they  may  be^able  to  an  infor- 
mation or  indictment,  and  even  possibly  to  an  action^  if  malice 
be  very  gross  and  injurious." 

If  their  judgment  be  wrongy  but  their  intentions  pure,  they  ttJjf^'iS'"^ 
never  can  be  punished  in  any  manner.    9  Ed.  IV.  3,  pi.  10  ; 
21  Ed.IV.67,  pi.  41. 

(j  3.  A  yttitcta/ office,  in  its  nature,  cannot  be  executed  by  a  »  Co.  97—3 
deputy,  yet  it  may  be  so  granted  expressly,  as  the  recorder  of  ^•®'  ^^* 
London ;  and  a  ministerial  office  in  its  nature,  may  be  execut- 
ed by  another,  yet  by  the  grant  it  may  be  confined  to  the 
grantee ;  as  where  he  is  to  execute  it  in  person.  But  gener- 
ally, the  judges  and  all  holding  judicial  authority,  must  hold 
their  courts  in  their  proper  persons. 

§  4.  The  sheriflT's  office  is  judicial  and  ministerial ;  where  |^**o?S'""* 
he  KCts  judicially  J  no  action  lies  for  misconduct  in  his  office,  Metcalf  v. 
where  no  fraud  or  corruption  appears.     And  the  law  deems  Hodgson, 
him  to  act  as  judgCj  when  his  two  authorities  concur,  as  in 
taking  bail  in  his  own  court.     Here  the  sheriff  has  but  very- 
little  judicial  power. 

^  5.  If  two  offices  be  incompatible,  the  subsequent  accept-  Dovgl.  378, 
ance  of  one  (whether  inferior  or  superior)  vacates  the  former,  ^iltdier— 

398n. 
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Ch.  75.  ^  6.  The  deputatkxi  of  an  olBke  is  grantable  by  parol^ 
Jlrt.  3.  and  though  granted  in  writing,  it  maybe  revoked  hy parol, 
\,„^^>r\j  for  in  its  nature,  it  is  grantable  by  parol.  A  bare  swearing  into 
10  Mod.  74,  office  and  acting  does  not  make  one  an  officer  de  facto,  there 
Qttsen  9.  Sut-  must  be  some  form  of  election,  or  he  is  a  usurper. 
im/The^"'  ^  '^'  J^f^i^terial  officers.  The  lAer^is  a  ministerial  officer, 
King'v.  Lide.  and  may  execute  his  office  by  deputy,  except,  in  special  cases, 
»7g^^'^^'  against  whom  actions  may  be  brought  by  the  party  aggrieved. 
cBs^^I  So  the  coroner  is  a  ministerial  officer,  whenever  the  sheriff's 
sheriff  cannot  ministerial  powers  devolve  on  him,  by  statute  law.  So  the 
OT^beifabrJ''  ^^^^oUe  is  a  ministerial  officer,  but  it  is  doubtful  if  he  can 
for  one  hear- make  a  deputy  in  England,  without  some  special  provision ; 
2^.2^^^  and  it  is  pretty  certain  he  cannot  make  one  here.----Sheriff'8 
48.  ^  person  is  not  liable  on  civil  process. 

4  Bac.  Abr.  §  8.  In  some  cases  the  sheriff  is  an  officer  both  judicial  and 
^tem"  i^f  "  °"*"^'^''5'J  5  ^  ^^  waste,  the  writ  to  inquire  of  waste  is  a  com- 
not  acting  on  mission  to  him,  and  by  virtue  thereof,  he  is  judge  in  the  cause ; 
process  not  this  he  must  execute  himself.  It  is  not  known  that  this  writ 
knowl^ee'  ^^^  ®^^  ^^^^  issued  here  ;  but  in  case  of  its  being  issued,  it 
lodged  in  his  must  have  this  construction. 

office.  Cole-  ^  9.  An  action  does  not  lie  against  a  mere  mnieteriai  officer 
Cam).47s/  fi^  ^^  thing  done  merdif  in  pursuance  of  his  duty.  As  a 
Badlin  v.  '  pound  keeper  in  receiving  a  distress,  tortiously  taken,  where 
ed  a  £sp^84  ^^^  n^rely  ministeriaUy,  and  is  no  way  concerned  in  the 
8$.  '  tort ;  but  if  he   exceed  his  duty  and  is  concerned  in  the 

wrong,  and  assists  therein,  he  is  liable  as  a  party  b  the  tres- 
pass or  wrong. 
4  Bac.  460.         ^  jq   rpj^^  ^f^^^^  ^^^  ^j,^y  jjjg  p^cept,  if  the  court  has 

jurisdiction  in  the  case,  and  he  is  required  but  to  know  the 

puUic  law  in  the  case. 

Esp  372,378.      t>  H.  When  a  tort  is  committed  by  an  officer  of  the  sher*- 

iff,  the  party  injured  may  have  this  action  on  the  case  against 

et<Aer  ;  as  in  escapes  voluntary.    But  where  the  injury  is  by 

Cro.  El.  175    neglect  of  dut7,  this  action  lies  only  against  the  sheriff  himself ; 

li^rah  r.  As-  j,ut  against  either,  when  the  deputy  embezzles  a  writ,  being  a 

^'  tort,  a  misfeasance. 

ComeiwSf  it       ^  ^^'  ^"^  ^^^^  against  the  sheriff  for  a  mere  omissbn  of 

al.  r.  Key-     duty  by  the  deputy.    But  a  misfeasance  is  the  deputy's  own 

n^ids,  under^  tortious  act  for  which  he  is  liable.     This  was  an  action  on  the 

thenff.  ^^^^  .^  which  the  declaration  stated  that  the  pit.  had  recovered 

judgment  against  one  Fancourt :  that  a  Jieri  facias  was  sued 

out  and  deUvered  to  the  sheriff,  by  virtue  of  which  he  seized 

goods  to  the  amount  of  £90.  4f .  and  assigned  them  to  one  J. 

Brown,  in  trust  for  the  pits. ;  that  the  deft,  was  at  the  time 

under-sheriff,  and  by  virtue  of  bis  office  ought  to  have  executed 

a  bill  of  sale  of  the  goods  to  Brown ;  but  he  refused,  fico. 
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though  a  proper  bill  and  all  bis  fees  were  o&red  bim,  but  be    Ch.  7& 
executed  a  bill  of  sale  to  one  Lave  hc«    Plea  not  guilty,  and    Art.  2. 
one  question  was,  if  this  action  lay  against  the  deputy,  and    «^y^^ 
Lprd  Mansfield  and  the  court  said,  the  (Objection  was  on  the  face 
of  the  declaration,  '^  that  this  acUon  does  not  lie  against  the 
under-theriffJ^  So  judgment  ought  to  be  arrested,  "  as  to  that 
we  are  all  of  opmion,the  action  does  not  lie  against  the  under" 
sheriff.    It  is  an  action  brought  against  him  for  a  breach  of 
duty  in  the  office  of  sheriff.     Whenever  that  is  the  case  the 
action  must  be  brought  against  the  high  sheriff,  as  for  an  act 
done  by  him  }  and  if  it  proceeds  from  the  fault  of  the  under- 
sheriff  or  bailiff,  that  is  a  matter  to  be  settled  between  them  and 
the  high  sheriff."    Judgment  arrested.    The  high  sheriff  had 
directed  a  bill  of  sale  to  be  made  to  Brown,  one  reason  urged 
why  the  action  ought  to  be  maintained  against  the  deft. 

§  13.  In  this  case  the  court  held,  that  if  an  action  on  the  ^2[_^'*^^ 
case  be  brought  against  two  sheriffi,  for  misconduct  in  their  BinnoK»o  fe 
office,  and  one  dies  before  the  trial,  the  action  survives  against  al. 
the  other,  as  in  other  cases  of  torts,  which  are  joint  and  several. 

§  14.  It  has  been  held  that  if  the  deft,  in  the  original  action 
sue  the  sheriff  or  his  deputy,  for  taking  hisgoods  on  execution,  ^^^*^^' 
the  officer  need  not  produce  a  copy  of  the  judgment,  for  this  podger-^i 
deft,  in  the  former  action,  now  pit.,  was  privy  to  the  judgment ;  LdTsay.  788, 
but  if  a  stranger  to  that  judgment  sue  the  officer,  he  must  j^l!2  eId. 
produce  this  copy ;  for  the  stranger,  who  was  injured  by  the  77.— Boil.  N. 
execution  on  the  judgment,  has  no  knowledge  of  it.     6  Johns.  P-  ^h  2M^ 
R.  195  ;  1  Phil.  Evid.  312 ;  2  Johns.  R.  280 ;  and  2  Johns. 
R.  46,  High  r.  Wilson. 

^  15.  In  this  action  our  court  decided,  that  if  a  public  offi-  373^3^  * 
cer  (a  collector  of  the  Federal  land-tax  of  1798)  be  guilty  of  M'Miiian  «. 
negligence  or  misbehaviour  in  his  office,  this  action  on  the  ^^tman. 
case  is  the  proper  remedy  alleging  the  misdemeanor,  or  by  an 
action  of  debt  according  to  the  nature  of  his  misfeasance ;  but 
never  assumpsit  as  on  an  implied  promise  to  do  his  duty.  The 
pit.  had  bid  off  the  said  land  for  a  tax,  and  the  deft,  refused  to 
give  a  deed ;  for  this  refusal  this   action  of  cusumpsit  was 
brought  on  the  idea  suggested,  3  Bl.  Com.  165,  that  there  is 
an  implied  promise  in  every  officer  to  do  his  duty,  but  the 
decision  was  as  above,  and  the  court  said  no  express  promise 
was  proved,  nor  did  the  law  imply  any  as  the  ground  of  a#- 
sun^mt. 

^  16.  It  is  a  general  rule  that  if  the  deft,  justify  an  assault  ^  Saund.aw. 
Sec.  under  a  warrant,  he  must  plead  specially  ;  but  the  court 
presumes  the  sheriff  has  the  writ,  till  the  contrary  is  shewn. 

Art.  3.   Case  as^ainst  officers — the  general  rule  is  respon-  i^*^*^'^' 
dcai  superior.    <^  1.  Hence,  regularly  an  officer  shall  answer 


64 


CASE  ON  TORTS. 


Ch.  76. 
Art.  3. 

8  D.  &  £. 
424,434, 
Brown  v. 
Crompton. 


1  Rol.  98, 
106.— 2  Vent 
20. 


1  Salk.  17, 
18,  In  Lane 
V.  Cotton. 


12  Mod.  488. 


11  Mod.  34, 
87,  Clerk  V. 
Wiihert. 


for  hid  deputy,  except  in  crimiDal  cases,  as  though  the  office/ 
himself  did  die  act ;  but  criminUiter  the  deputy  answers  for  his 
acts. 

^  2.  This  was  an  action  against  the  sheriff  for  the  escape  of 
B.  Long,  the  pit's,  debtor,  in  prison  on  execution,  who  was 
liberated  on  taking  the  poor  debtor's  oath,  by  an  adjourned 
court  of  Creneral  Sessions,  held  after  the  act  passed,  from  a 
court  held  before  it  was  passed,  and  the  order  of  discharge 
was  to  the  deft's.  keeper  of  the  prison.  And  the  court  held : 
1.  That  this  adjourned  Sessions  had  no  jurisdiction  :  2.  That 
the  officer  was  not  justified  in  obeying  the  order  of  Sessions  : 
3.  That  the  sheriff  was  answerable  in  damages  to  the  pit.  at 
whose  suit  the  insolvent  was  in  custody,  for  the  act  of  the 
gaoler  in  discharging  the  insolvent.  On  this  case  it  may  be 
observed,  the  sheriff  was  adjudged  liable  for  his  deputy's  act 
on  a  void  order  of  Sessions,  though  the  deputy  thought  it  a 
legal  order,  and  though  the  sheriff  was  not  privy  to  his  depu* 
ty's  act ;  and  though  the  order  of  discharge  was  void  only 
because  not  made  at  a  proper  court  of  Sessions ;  as  this  ad- 
journed Sessions  had  no  jurisdiction,  though  the  Sessions  hoi- 
den  in  a  certain  manner  mentioned  in  the  statute,  had  juris- 
diction. This  shews  the  want  of  jurisdiction  in  the  court,  to 
which  the  officer  must  look  at  his  peril,  was  not  Jn  the  court 
generally,  but  in  its  particular  session,  for  this  court  had  juris- 
diction in  such  cases  generally,  but  wanted  it  in  ihis  particular 
case,  because  adjourned  from  a  term  or  in  a  term  commenced 
before  the  statute  was  passed,  but  the  original  Sessions  which 
adjourned  had  no  jurisdiction  at  all.  Ample  damages  given 
against  the  sheriff  for  the  trespass  of  his  deputy ;  Hazard  r. 
Israel,  1  Bin.  240 ;  so  he  is  liable  for  monies  collected  by  his 
deputy^  Pahell  t;.  Layton,  2D.  tc  E.  512,  712;  Plum- 
mer  v.  Whichcott,  2  Lev.  158  ;  Ch.  75,  a.  7,  s.  3  ;  Ch.  49, 
a.  33. 

^  3.  JVeglecis  in  several  other  cases.  This  action  on  the 
case  lies  against  the  sheriff  if  he  neglect  to  return  a  writ,  or  if 
he  neglect  to  summon  a  party.  So  if  he  neglect  to  execute 
a  writ  of  seizin. 

^  4.  And  in  every  case  where  an  officer  is  intrusted  by 
statute  or  common  law  and  neglects  his  duty,  the  action  on 
the  case  lies  against  him.  So  an  officer  is  responsible  for  a 
neglect  in  his  servants  in  all  cases,  and  so' for  every  fraud  or 
neglect  in  the  execution  of  his  office. 

The  servant  or  deputy  is  not  liable  for  his  neglect,  but  only 
for  his  misfeasance ;  for  negligence  the  action  is  agamst  the 
principal. 

^  5.  If  an  officer  begin  an  execution  and  seize  goods  of  the 
debtor,  case  lies  against  the  officer  if  he  do  not  complete  th« 
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execution,  and  the  remedy  is  only  against  the  officer,  as  by  the    Ch.  75. 
seizure  the  debtor  is  discharged.  Jlrt.  4* 

In  no  case  can  a  deputy  sheriff  serve  a  homine  replegiandoj  K^^y^j 
see  Ch.  187 ;  11  Mass.  R.  271.  8  Co.  141.— 

Abt.  4.  Jurisdiction.    ^  1.  In  all  these  cases  in  regard  to  *  Co.64.— 
the  acts  of  officers,  jurisdiction  or  no  jurisdiction  is  material ;  cro.  Jam."* 
generally  the  executive  officer  acts  in  virtue  of  son^^  precept  280.^Dal]. 
issued  by  some  court  or  magistrate,  and  if  that  be  valid  or  ^''^J'V^' 
only  erroneous,  the  executive  officer  must  obey  it,  and  if  he  do  kins «.  Proc^ 
not,  and  neglect  his  dutv  or  to  obey  his  precept,  this  action  ter  &  al- 
lies against  him.     But  il  the  court  or  magistrate  issuing  the  li^f^N^p  66* 
precept  have  no  jurisdiction  in  the  matter,  it  is  void,  and  the  — lo  Johns, 
officer  is  not  liable  for  neglecting  to  execute  it ;  but  is  liable  ^*  ^^^  ^^* 
to   be  sued,   if  he   do  proceed  ^to  execute  it ;  hence  it  is 
often  material  to  inquire  if  there  be  such  lawful  jurisdiction, 
issuing  the  precept  the  officer  acts  under,  or  not.    (As  to  the 
jurisdiction  our  several  courts  have,  see  Courts,  Ch.  187.) 

^  3.  A  court  or  magistrate  has  jurisdiction,  1st,  as  to  place,  3D.  &E. 
2d,  as  to  the  subject  matter,  and  3d,  as  to  persons.    If  a  court  ^Jj]  ^/^"^ 
or  magistrate  issue  process  beyond  their  limits,  it  is  void,  and  107.I.    ' 
the  officer  obeys  it  at  his  peril.     So  if  the  Common  Bench  in  ^  Bulstr.  64.« 
England  issue  an  appeal,  or  the  court  of  King's  Bench  a  writ  45^**^*  ^^^' 
of  formedon^  it  is  a  nullity^  and  the  officer  executes  it  at  his 
peril ;  for  though  these  are  superior  courts,  yet  the  former  has 
no  jurisdiction  in  matters  of  appeal,  and  the  latter  no  original 
jurisdiction  in  matters  of  formedon. 

k^  3.  So  if  the  court  of  Admiralty  have  no  jurisdiction  on*  8D.&;E.269, 
ginally,  its  sentence  is  void,  and  the  party  may  avail  himself  ^enyon^ 
of  it  at  any  time. 

^  4.  And  the  admittance  of  a  party  cannot  give  jurisdiction  12  Co.  78.-i. 
to  a  court  where  it  has  none,  and  the  proceeding  is  coram  non  ^  ^c.  460. 
'Judiccy  for  the  law  only  can  constitute  a  court  and  give  it  ju- 
risdiction as  such,  and  the  jurisdiction  of  the  court  or  magis- 
trate is  part  of  the  law  of  the  land  ;  and  this  the  officer,  as 
every  one  else,  is  bound  to  know,  but  he  has  not  the  means  of 
knowing,  nor  can  he  be  permitted  to  inquire  if  his  precept  is 
regularly  and  properly  issued.  Therefore,  if  the  justices  in 
their  sessions  convict  one  of  treason,  and  he  is  executed,  it  is 
felony  in  them  and  the  officer  who  executes  the  sentence ;  but 
if  one  be  convicted  of  trespass  and  is  hanged,  this  may  be 
felony  in  the  justices,  but  not  in  the  sheriff,  because  a  matter 
within  their  jurisdiction. 

i^  6.  It  is  a  general  principle  that  in  every  case  where  a  Covrp.  624, 
"  new  offence  is  created  by  statute,  and  a  special  jurisdiction  h^®^,^' 
out  of  the  course  of  the  common  law  is  prescribed,  it  must  be 
followed."    And  ^^  if  not  strictly  pursued,  all  is  a  nuUity  and 
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.Ch.  75.    coram  nonjudice*^^   Each  act  is  void  oot  done  by  authority  of 

Jlri.  4.      the  statute. 

V^v^m/       ^  6-  It  is  a  clear  rule,  ^'  that  if  a  court,  not  having  jurisdic- 

8D.&E.432.  tion,  order  an  officer  to  do  an  act,  and  the  officer  obeys  the 

Th  ^M°*  h^i  order,  his  act  is  not  justified.'*  This  was  said  in  the  above  case 

9mgJ^    '  ^^  Brown  «.  Crompton,  where  the  defect  of  the  jurisdiction 

was  only  partial ;  that  is,  the  terra  at  which  the  matter  was 

decided  had  no  jurisdiction,  because  it  comraenced  before  the 

statute  was  passed  giving  die  jurisdiction,  and  adjourned  to  a 

period  after.     The  adjourned  term,  or  part  of  it,  had  no  more 

jurisdiction  than  the  original  had  ;  that  was,  none  at  all ;  so  the 

case  is  not  like  that  where  the  court  has  jurisdiction  of  the 

subject  matter  and  adjourns  illegally  or  not  in  a  legal  manner, 

and  decides  at  the  adjournment ;  nor  like  that  where  the  court 

has  jurisdiction  in  such  cases,  but  does  not  legally  meet.     In 

these  cases  the  acts  of  the  court  itself  occasion  the  defect ;  but 

in  Brown  i;.  Crompton,  the  defect  was  in  the  public  law,  that 

is,  when  the  court  originally  met,  this  law  gave  it  no  jurisdic* 

tion  in  cases  of  the  sort,  of  which  an  executive  officer  might 

well  be  held  to  take  notice,  and  that  only  of  the  public  law  of 

the  land  ;  but  to  require  him  at  his  peril  to  take  notice  of  the 

acts  of  the  court  in  its  proceedings  would  be  unreasonable,  and 

a  very  different  matter.     Judgment  relates  to  the  first  day  of 

the  term  ;  Dallas  450. 

8  wn9.34i,        ^  '7-  This  was  an  action  against  an  officer  and  the  plea  was, 

846,Parsoo8  not  guilty ;  the  case  was,  Lloyd,  Trinity  term,  sued  out  a 

•*eJpJ^_  capiaa  against  Parsons,  returnable  Hilary  terra  (Michaelmas 

2  Johns.  R.     terra  intervened)  and  caused  the  sheriff  to  take  him ;  this  writ 

190,  Buirr.    ^as  deemed  to  be  irregular  and  void,  and  that  Lloyd  was 

Thomas  bal.  i«  li  i  •  .  ,1  1    1 1     «        1  • 

s  w.  Bl.  846.  "^^^^  to  this  action,  and  the  court  held,  that  the  writ  was  a  mere 

—2  Ld.         nullity  as  to  him ;  but  good  as  to  the  officer,  for  if  the  court 
^I^^^^kT  ^^  jurisdiction  he  is  bound  to  obey  the  writ,  irregular  or  not, 
807.— .2  Stoa  *ind  may  justify  under  it,  though  irregular,  but  where  the  court 
^►1—10  Co.  has  no  jurisdiction  of  the  cause,  the  whole  is  coram  nonjudkcy 
and  even  the  officer  is  liable.  In  this  case  Lloyd  was  a  trespass- 
er, for  he  sued  out  this  irregular  and  so  void  process  when  it  was 
bis  duty  to  see  it  was  regular  ;  but  where  the  process  is  erro- 
neous, it  remains  good,  and  is  a  justification  to  the  officer  and 
party  till  reversed  ;  the  error  being  the  act  of  the  court.     But 
irregular  process  is  a  nullity  from  the  beginning,  and  cannot 
protect  the  party  suing  it ;  by  nullity  here  must  be  meant  as  to 
the  party,  and  not  as  to  the  officer,  for  we  have  just  seen  it 
protects  him,  and  therefore  by  no  means  a  nullity  in  regard  to 
the  officer. 

^  8.  This  was  an  action  on  the  case  against  the  sergeant  at 
I  Salic.  201  mace,  for  an  escape  of  one  in  custody,  by  virtue  of  process 
Lucking  0.  from  Sheriff's  Court  of  London,  in  debt  on  a  bond  sued  there ; 
DeoniDg. 
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die  plea  was,  not  guilty.  It  appeared  the  bond  was  made,  out  Ch.  75. 
of  the  jurisdiction  of  the  court,  and  the  court  resolved  that  the  Art,  4. 
officer  was  justified,  though  the  case  be  out  of  the  jurisdiction 
ef  the  court,  unless  it  appeared  to  him  to  be  so  :  2d.  If  the 
inferior  jurisdiction  is  confined  to  persons,  as  the  marshalsea 
was  to  those  of  the  household,  and  it  appears  in  the  declara- 
tion those  who  sue  are  such,  though  in  fact  not,  the  deft,  is 
estopped  if  he  do  not  plead  to  the  jurisdiction,  but  comes  and 
admits  it ;  **  but  if  it  be  not  averred  in  the  declaration,  that 
the  person  is  qualified  to  sue,  and  within  their  jurisdiction,  all 
the  proceeding  is  void,  and  coram  non  judice,  and  trespass 
lies  against  the  officer  f  3d.  "  Where  the  inferior  jurisdiction 
is  confined  to  some  particular  thing,  and  the  suit  there  is  for 
something  else  of  which  they  have  no  jurisdiction,  all  is  void, 
and  by  no  admission  can  be  made  good." 

4th.  Where  confined  to  place,  viz :  "  to  all  contracts 
arising  within  such  a  district,  though  the  contract  arise  out  of 
it,  yet  the  court  may  award  process  and  the  officer  may  exe- 
cnte  it,  unless  it  appears  to  him  that  it  arose  extra  jurisdiction 
fiem."  *^  He  is  not  bound  to  inquire  if  there  be  a  cause  of 
action,  or  where  it  arose,  unless  the  contrary  appears,"  and 
DOte  ^'  the  plaint  is  general  without  any  averment,  guod  fuit 
infra  jurisdictionem^  but  that  is  supplied  by  the  court,  and  if  a 
matter  arise  extra  jurisdictionemy  and  the  ph.  declares  of  it 
as  infra  Jurisdictionemj  the  deft,  may  plead  to  the  juris* 
diction  of  the  court ;"  '*  but  if  he  waives  that,  and  pleads 
to  the  merits,  he  is  concluded  ;"  for  by  the  averment  of  the 
court  and  his  own  admission  he  is  estopped  to  say,  ^^  that  it  was 
a  matter  that  arose  out  of  the  jurisdiction,"  and  the  officer  is 
protected. 

§  9.  In  this  case  it  was  held,  that  the  party  is  not  liable,  |B*c.  164, 
though  the  cause  of  action  (wherein  he  caused  the  arrest)  center, 
arose  out  of  the  jurisdiction  of  an  inferior  court,  for  that  the  but  see 
party  arrested  can  only  take  advantage  thereof  by  pleading  to  ^'^^^  ^^ 
the  jurisdiction  of  the  court,  cites  Lord  Raym.  230.     Perhaps 
this  must  mean  where  the  cause  of  action  is  alleged  to  have 
arisen  within  the  jurisdiction,  2  Wils.  382  ;  2  Stra.  71 1, 1002 ; 
Willes  122  ;  3  Gran.  331,  337. 

^10.  This  was  an  action  of  escape,  wherein  the  pit.  al-  2  Mod.  80, 
leged  he  sued  J.  S*  in  the  court  of  Ely,  on  a  bond  made  in-  Sq"»bb  v. 
fra  jurisdictionem  of  that  court,  on  which  he  was  taken,  and 
the  deft,  suffered  him  to  escape  ;  the  jury  fbund  it  was  made 
extra  jurisdictionem  of  that  court;  judgment,  no  escape, 
"  though  the  party  had  admitted  the  jurisdiction  by  his  plea 
of  non  est  frustum  below,  yet  that  could  not  give  the  court  any 
jurisdiction  which  bad  not  any  originally  in  the  cause ;"  but 
secus  if  the  fact  extra  &lc.,  had  not  been  found. 
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Ch*  75.  ^  11.  In  this  case  the  court  appeared  to  agree,  that  if  an 
Art.  4.  action  be  brought  in  an  inferior  court,  ^^  if  it  be  not  said  to  be 
\^^>r^J  infra  jurisdictionem  curuSy  they  would  never  presume  it  to  be 
2  Mod.  196,  SO ;  but  rather  to  be  without,  if  not  alleged  to  be  within  the 
^^»  '^j^S'"-  jurisdiction,  and  all  is  coram  non  judice,  and  the  officer  is  lia- 
^"-%  Bac.  ^^^  •  ^^^  ^  case  is  cited  where  the  pit.  sued  on  a  bond  in 
164.  the  court  of  Kingston  one  S.,  and  had  judgment  and  execu- 

tion, but  did  not  allege  the  bond  was  made  infra  jurisdiction 
nem  curia  ;  and  the  court  decided  that  all  was  coram  non  ju^ 
dicBy  and  void ;  and  that  the  officer  was  as  liable  as  the  party 
was. 
4  Bac.  Abr.         $  ^^-  ^^^  ^^^  ^^^)  ^^^  nothing  should  be  intended  to  be 
32,  JM.—        within  the  jurisdiction  of  an  inferior  court,  but  what  is  ex- 
R*!T"  ^t'^'  pressly  alleged  to  be  so  ;  but  this  rule  extends  only  to  matters 
Veaie  &al!—  ^f  substance.     Formerly,  said  Lord  Mansfield  and  the  court, 
10  East  82.—  '*  nothing  was  to  be  presumed  in  favor  of  the  regularity  of  the 
6  Co.  yo.        proceedings  in  inferior  courts  ;    nor  was  it  allowable  to  set 
them  out  with  a  ialiter  processum  estJ*^     But  of  late  this  strict- 
ness is  done  away.    As  to  the  objection,  "  that  it  is  not  stat- 
ed in  the  plea  that  the  pit.  became  indebted  within  the  juris- 
diction," (in  the  former  action,)  "  the  same  liberality  is  now 
to  hold  ;  for  if  the  cause  of  action  did  not  arise  within  the  ju- 
risdiction, the  deft,  should  have  availed  himself  of  it,  by  a 
plea  in  the  couit  below ;  or  if  it  was  not  alleged  in  the  plaint 
below  to  be  within  the  jurisdiction,  it  would  have  been  bad  on 
error,  or  writ  of  false  judgment,  and  so  he  might  have  taken 
advantage  of  it ;    but  as  he  has  taken  neither  of  these  meth- 
ods, the  presumption  is,  that  the  cause  of   action  did  arise 
within  the  jurisdiction."     In  this  case  it  was  alleged  general- 
ly, the  cause  of  action  arose  within  the  jurisdiction.      "  It  is 
necessary  that  it  should  appear  that  the  cause  of  action  did 
arise  within  the  jurisdiction."    And  so  it  does  appear. 
Salk.  404,  $  13*  In  debt  for  rent  it  must  appear  the  land  lay  within 

StenRiaD «.  the  jurisdiction  ;  and  every  thing  that  makes  the  gist  of  the 
Bac *83^l  ^^^^^  ^^^  ^®  '^^  within  the  jurisdiction  ;  otherwise  of  mat- 
Ld.  Raym.  ters  of  inducement  or  aggravation,  these  may  be  laid  without 
632-"^is  it.  A  citizen  of  another  State  is  not  a  foreigner  in  this  State, 
Mass.  R.      .  j^j  jjj^y  gyg  j^g  ^jjg  entitled  to  its  jurisdiction. 

Cro.  Car.670,      ^14.  The  innkeeper's  keeping  a  horse  is  the  gist,  the  tak- 
L*ckweli—   *°8  ^^  riding  but  the  measure  of  damages.     So  words  laid  as 
8  Salk,  216.    spoken  in  Bath  unthinj  and  loss  of  customers  in  Wells  trtVA- 
out  the  jurisdiction,  is  good ;    for  this  loss  is  but  aggravation 
of  damages. 
d  Salk.dl6.        ^1^*  Matter  of  aggravation  is  intended  within  the  jurisdic- 
tion of  an  inferior  court,  if  the  cause  of  action  be  laid  with- 
in it.    In  all  assumpsits  the  consideration  must  be  laid  with- 
in iL 
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^  16.  And  after  rerdtct  the  court  will  suppose,  ^^  that  the    Cn.  75. 
cause  of  action  arose  within  the  jurisdiction"  of  an  inferior    ^rt.  4. 
court,  unless  the  contrary  be  shewn  ;  but  see  Trevor  v.  Wall,  v„xv^v> 
1  D.  &  E.  151.    And  it  is  a  settled  rule,  the  oiSicer  must,  in  i  wih.  155, 
every  case,  compare  his  precept  with  the  public  law,  and  know  ^^  '•  Stew- 
the  law  thereon  arising. 

•^  17.  Excess  of  jurisdiction.  As  where  one  Durden,  the 
justice,  did  convict  the  pit.  in  foqr  separate  convictions,  for 
selling  small  hot  loaves  of  bread  on  the  same  day,  (Sunday,)  Cowp.  640, 
the  same  not  being  any  work  of  charity  or  necessity.  In  each  647,  Cripps  v. 
conviction  the  forfeiture  was  five  shillings  j  and  he  issued  four  ^'^^^jif'  ^' 
warrants  to  the  other  defts.,  who  thereon  levied  the  said  pen-  £vid.  249. 
alties  aod  costs.  The  pit.  brought  trespass  against  the  justice 
and  officers,  for  breaking  his  house,  taking  his  goods,  and  con- 
verting them.  Plea,  not  guilty.  Verdict  for  the  pit.  for  three 
several  sums  of  five  shillings  each.  The  court  held,  the  pit. 
could  only  be  convicted  of  one  offence,  being  the  exercise  of 
his  ordinary  calling  on  tlie  same  day ;  hence  in  regard  to 
the  three  other  offences,  there  was  an.  excess  of  jurisdiction, 
and  so  the  proceedings  as  to  them  coram  nonjudiccj  and  void ; 
and  that  their  illegality  may  be  shoVn  before  the  convictions 
are  quashed.  Judgment  for  the  pit.  Also  it  was  holden  that 
before  7th  Jam.  I.,  the  justice  must  have  pleaded  specially, 
and  stated  all  his  proceedings,  and  shewn  them  to  be  regular; 
he  must  now  prove  the  same  in  evidence  ;  that  the  justice 
exercised  his  jurisdiction  by  convicting  the  pit.  of  the  first  of- 
fence, and  therefore  as  to  the  three  last  he  has  no  jurisdiction  ; 
and  that  where  the  judge  has  no  jurisdiction,  all  is  a  nullity. 
Yet  this  judge  merely  mistook  the  law  ;  he  thought  the  law 
authorized  the  said  convictions ;  so  probably  half  the  lawyers 
in  England ;  as  there  were  many  cases  in  which  a  man  might 
violate  a  statute  and  incur  the  penalty,  more  than  once  the 
same  day ;  as  if  he  took  usury  of  four  distinct  persons  the 
same  day.   - 

§  18  .Officers'  comnussions  as  to  illegal  taxes,  bankruptcies, 
&c.  void.     It  was  decided  in  this  case  that  an  action  Ues 
against  the  assignees  of  a  bankrupt,  under  a  commission  sued  2'wn8.382, 
out  against  a  victualler,  or  any  other  person  not  hable  to  be  a  ^>  Perkin 
bankrupt.     Cases  as  to  justices,  see  12  East  76,  81 ;  16  East  ^^  ^ 
13,  20,  21,  23 ;  7  D.  &  E.  633. 

^19.   In  this  action  it  was  holden  that  in  some  cases  of 
poor  rates,  though  the  justice  has  jurisdiction  in  the  matter 
by  43  of  EUzabeth,  yet  an.  action  hes  against  the  officer  for  2  Hale  P.  e. 
executing  his  warrant  where  none  ought  to  issue,  because  it  is  H?"'7f?  ?®f* 
a  circumscribed  particular  jurisdiction,  given  by  statute  wliich  ^^  waiker? ' 
he  ought  strictly  to  pursue.    Where  error  of  judgment  and 
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Ch  75.  not  excess  of  junsdiction,  as  in  ease  of  slander  charging  per- 
Ari.  4.  jury  in  swearing  out  an  attachment  &;c.f  before  a  justice  of 
the  peace  ;  held,  that  as  the  statute  authorized  him  to  issue 
it  on  satisfactory  proof,  it  was  left  to  his  discretion  to  decide 
on  the  proof,  and '  when  he  took  the  party's  oath  which  was 
not  legal  evidence,  this  was  deemed  an  error  of  judgment,  and 
not  excess  of  jurisdiction.  Hence  the  proceeding  was  errone- 
ous only,  not  void.  Perjury  may  be  committed  in  an  oath  er- 
roneously taken.     10  Johns.  R.  167. 

$  20.  These  are  many  of  the  leading  cases  as  to  jurisdic- 
tion, to  which  the  executive  officer  must  attend  in  order  to 
know  if  he  may  safely  execute  his  precept,  as  being  issued 
under  a  proper  jurisdiction.  On  a  careful  examination,  it  will 
be  seen  there  is  some  confusion  in  the  law  on  this  point. 

^21.  In  the  case  of  Nichols  v.  Walker  it  is  said,  if  the 
justice  had  jurisdiction  by  the  statute  of  the  subject  matter, 
to  issue  his  warrants  to  enforce  the  payment  of  poor  rates,  and 
issued  his  warrant  to  enforce  such  rate,  yet  if  in  that  particu- 
lar case  he  ought  not  to  have  done  it,  the  officer  is  liable  for 
executing  it.  What  is  this  but  to  make  the  officer  liable  for 
the  justice's  errors  and  mfstakes  in  executing  his  legal  author- 
ity f  So  in  the  case  of  Cripps  v.  Durden  b  al.  the  justice  had 
power  to  convict  the  deft,  for  sellipg  bread  on  Sunday,  of  a  cer- 
tain description,  by  the  public  law  he  acted  under  ;  this  the  offi- 
cer knew  and  was  bound  to  know,  as  he  was  bound  to  know  the 
public  laws  of  his  country.  But  was  not  this  all  he  could  be  held 
to  know  i  But  it  seems  the  justice  in  executing  his  legal  author- 
ity made  a  mistake,  and  made  four  crimes  out  of  one,  if  the  court 
above  was  not  mistaken,  and  by  a  misconstruction  of  the  law 
convicted  Cripps  of  four  crimes  in  selling  hot  loaves  of  bread 
four  times  on  one  Sunday,  and  issued  four  warrants  to  the  ex- 
ecutive officer  to  levy  the  four  fines,  and  it  was  held,  the  officer 
rightfully  executed  one  of  them,  and  was  a  wrongdoer  in 
executing  the  other  three,  and  liable.  On  what  principle  was 
this  officer  liable,  is  a  material  question.  Was  he  bound  by 
law  to  look  minutely  into  the  justice's  proceedings,  to  see  that 
there  was  but  one  case  or  offence  in  fact  and  to  see  to  the 
justice's  construction  of  the  statute  ?  This  point  was  just  no- 
ticed by  the  pit's,  counsel,  but  not  by  the  deft's.  or  the  court. 
And  was  not  the  error  of  the  justice  clearly  his  error  as  a 
judge  in  the  case  ?  And  most  clearly  the  four  crimes  were 
within  his  jurisdiction,  if  four  were  committed  ;  then  it  was 
merely  a  question  if  four  were  committed. 

(^  22.  Jurisdiction  ;  as  to  damages.  In  this  action  on  the 
case  against  officers  for  negligence  or  misfeasance  in  office, 
the  court  and  jury,  by  all  the  authorities,  appear  to  have  pow- 
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er  in  every  case  to  assess  reasonable  damages,  on  a  view  of    Ch.  75. 
the  whole  case,  and  so  nominal  damages  when  reasonable,  as    Art»  5, 
in  the  cases  of  Emery  ©.  Goodwin,  a.  7  ;  Burrcll  ».  Lithgow,  K.^'y^J 
2  Mass.  R.  626  ;  Albree  v.  Bartlett,  Prescott  v.  Wright,  a.  8, 
&c.,  &;c.,  also  head  of  damages. 

^  23.  The  court  decided  in  this  case,  the  sessions  has  juris-  l  MaM.R.59, 
diction  of  the  crime  of  poisoning  cattle.  The  offence  was  charg-  ^JjJth""^"" 
ed  as  a  trespass,  and  the  common  law  clause,  constituting  this  Leach  &.al. 
court,  before  stated,  was  cited,  and  the  court  held,  that  the  stat-  — Kirby  114 
utess  of  Ed.  Ill,  givmg  powers  to  the  sessions,  have  been  adopted  1^7^^.  is! 
as  a  part  of  our  common  law  ;    and  Dana  C.  J.  said,  justices 
of  the  peace  have  this  authority  given  them  in  their  commis- 
sions and  they  have  uniformly  exercised  it. 

Art.  5.  Pledges  and  bailj  how  taken.  $  1.  Jf  an  officer  take  BuU.N.P.61| 
insufficient  bail,  this  action  on  the  case  Ues  against  him,  and  Powse  v. 
without  any  previous  scire  facias  against  the  bail  or  pledges  ;  iin^**s*aund- 
and  very  slight  evidence,  given  by  the  pit.  of  their  insufficien-  er8.~i6 
cy,  will  be  sufficient  to  throw  the  proof  on  the  officer  ;   "  for  ^•*'-  ^  ^^''• 
the  sureties  are  known  to  him,  and  he  is  to  take  care  they  are 
sufficient."     No  person  conerned  in  executing  process  can  be 
bail,  Lofft  153,  as  sheriff^s  officer  &cc. 

^  2.  By  the  32  H.  VIII,  Ch.  10,  a  public  act  adopted  here,  4  Bac.46i.— 
the  sheriff  and  his  officers  must  let  to  bail  all  persons  in  llieir  ^®*^ljj®'j^* 
custody  "  on  any  writ,  bill,  or  warrant,  in  any  action  personal,  El%.~Cro. 
or  by  cause  of  indictment  for  trespass,  upon  reasonable  sure-  £1. 862. 
ty  of  persons  having  sufficient  within  their  counties,  to  keep 
their  days ;"    (persons  in  on  execution,  outlawed,  surety  of  jq  ^o.  100 
the  peace,  and  committed  by  special  command  of  the  justices  caseof  Bew- 
excepted,)  and  each  officer  must  take  the  obligation  to  him-  ^^^' 
self  in  the  name  of  their  office,  and  on  condition  the  prisoner 
appear  at  the  return  day,  and  any  other  security  is  void. 

§  3.  And  the  law  is  settled  that  the  officer  may  take  one,  ^^  j^^ 
two,  or  more  sureties,  according  to  his  discretion  ;   and  so  as  289,  Viiien  if. 
to  the  sum.     1st.  The  bond  must  be  to  the  sheriff  himself.  S^'^'r^'IIo 
2d.  By  the  name  of  his  office.     3d.  To  appear  at  the  day.  cotion  t».     ' 
These  are  the  only  requisites  the  act  requires.      The  bond  is  Wale.— 1  D, 
not  void  for  the  insufficiency  of  the  sureties.     It  is  substance,  <**'•'*'**• 
but  our  statute  of  June  30,  1784,  adds  also,  to  abide  the  or- 
der and  judgment  of  the  court. 

^  4.  This  bail  bond,  which  is  taken  to  the  sheriff  and  his 
successor  in  office,  qiay  be  assigned  by  the  sheriff  under  his 
hand  and  seal  of  office,  to  the  use  of  the  pit.,  to  be  sued  for 
by  him,  according  to  the  form  and  effect  of  the  law  in  that 
case  provided  8z^. 

$  5.  See  more  of  pledges  and  bail  in  the  subsequent  parts  of  9Maas.R.47 
this  chapter.     Ch.  150,  it  is  negligence  to  take  one  surety  as  Longt.BU- 
bail  in  a  civil  action,  though  sick.  cfc^'iicP*'* 
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Ch,  75. 
Art.  6. 


St  Salk.  412, 
Jon§8  V. 
Pugh. 

1  Ld.  Raym. 
710,  Rex  V. 
Bargum  Aa- 
dover. 
Stnu  674. 


The  Qoeen  e. 
Baraeby. 

Dougl.  368, 
Samuel  v. 
Payne  &  al. 
cited  East  C, 
L.  301,  and 
approved, 
and  reasooi. 


The  taking  of  bail  is  regulated  by  several  State  statutes  in 
sundry  cases,  as  in  auditd  quereldj  by  act  of  May  18,  1781, 
by  act  of  June  30,  1784,  in  civil  actions  in  courts.  By  act 
of  February  19,  1787,  on  the  writ,  De  Homine  Replegiando^ 
and  in  Withernam,  by  act  of  March  8,  1804,  as  to  bail  in  ac- 
tions before  justices.  All  these  acts  and  laws,  respecting  bail, 
materially  concern  officers  of  the  law. 
Art.  6.    Several  cases. 

^  1.  A  judicial  office  may  be  granted  to  two  persons,  but 
if  one  of  them  dies,  it  shall  not  survive  unless  granted  also  to 
the  survivor. 

§  2.  Where  power  is  granted  to  a  person  to  remove  from 
office  at  his  discretion,  he  need  not  assign  a  reason  for  the 
removal.  Office  at  pleasure  is  determined  by  another  choice. 
^  3.  If  a  judgment  of  justices  be  confirmed  by  B.  R.,  no 
action  lies  against  them  or  the  officer,  2  Ld.  Raym.  900 ; 
1  Salk.  181 ;  and  if  a  conviction  be  so  confirmed  and  process 
awarded  upon  it,  no  action  will  lie  against  the  officer  for  exe- 
cuting it. 

^  4.  .^  constabhU  case.  This  was  trespass  and  false  impris- 
onment  against  Payne,  a  constable,  and  two  others;  Hall,  one  of 
the  defts.,  charged  the  pit.  with  having  stolen  some  laces  from 
him,  which  he  said  were  in  the  pit's,  house.  A  justice  grant* 
ed  a  search  warrant,  but  there  was  no  warrant  to  apprehend 
him*  The  goods  were  not  found  ;  however,  the  constable, 
Payne,  Hail,  and  the  other  deft,  an  assistant,  arrested  the  pit. 
and  detained  him,  but  on  examination  he  was  discharged.  In 
this  case  :  1.  The  general  rule  was  recognised,  that  is,  "  if  a 
felony  has  been  actually  committed,  any  man  upon  reasonable 
probable  grounds  of  suspicion,  may  justify  apprehending  the 
suspected  person  to  carry  him  before  a  magistrate  ;  but  that 
if  no  felony  has  been  committed,  the  apprehension  of  a  person 
suspected  cannot  be  justified  by  any  body."  2.  This  rule  was 
deemed  too  narrow  and  as  inconvenient :  3.  Therefore  held, 
that  on  reasonable  suspicion  the  party  making  tlie  charge  only 
should  be  liable,  if  no  felony  committed,  and  not  the  constable 
or  peace  officer  making  the  arrest  and  without  a  warrant ;  the 
officer  does  his  duty  in  carrying  the-  person  before  a  proper 
magistrate  :  4.  Held,  the  constable  and  his  assistant  were  not 
liable.  The  reporter  thought  none  of  the  authorities  came  up 
to  this  case,  and  therefore  considered  it  a  new  decision.  On  the 
new  trial  a  verdict  was  found  against  Hall,  and  for  the  consta- 
ble and  his  assistant.  If  this  case  be  law,  it  settles  the  long 
agitated  point,  and  proves  a  peace  officer  may  arrest  on  a  rea- 
sonable suspicion  of  felony  without  a  warrant,  though  no  felony 
has  been  committed.  See  Tarlton  i^.  Fisher ;  see  Arrest  and 
Serving  Writs. 
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^  5.  A  toU-gate  keeper  may  be  sued  out  of  the  eounty,  in    Ch.  75. 
trespass  at  common  law,  and  for  illegally  stopping  a  traveller    Art.  6. 
at  the  toll-gate  to  coUect  toll  from  ooe  not  liable  to  pay  it.   v^^'^v^^ 
In  this  case  the  statute  the  deft,  acted  under  respecting  a  tax  \P'^  ?*  *^* 
by  toil^  did  not  alter  the  common  law  in  this  respect,  the  tran-  skilton."'^ 
sitory  nature  of  the  action,  though  another  statute  as  to  re- 
pairing highways  did ;  so  the  two  statutes  were  not  in  pari 
materia, 

§  6.  In  the  case  of  a  public  officer,  as  a  sheriff,  a  deputy  3  Johns.  R. 
sheriff,  a  justice  of  the  peace,  constable,  fac.  it  is  sufficient  to  ^^^hcr*^  ** 
prove  he  acted  as  a  public  officer,  widiout  producing  his  ap-  4  D.  &  £. 
pointment,  as  the  law  primA  facte  presumes  he  acts  under  it  St- 
even in  a  case  of  murder. 

§  7.  And  acts  of  officers  de  facto,  who  come  into  office  by  7  Johns.  R. 
colour  of  title,  are  valid,  as  it  concerns  the  public  and  third  ^q'^*^*** 
persons  who  have  an  interest  in  his  acts  ;  a  mere  ministerial  collioi. 
officer  has  no  right  to  decide  on  the  acts  of  such  officer  dt 
facto,  or  adjudge  them  to  be  null. 

(^  8.    There  must  be  judgment  of  ouster  from  an  office,  1  stra.  (»82, 
when  the  party  is  found  duly  elected,  but  not  sworn ;  so  where  962, 1097. 
the  swearing  is  defective ;  but  no  judgment  of  ouster  can  be, 
where  the  deft,  confesses  a  usurpation  for  a  part  of  the  time  only. 

^9.  The  imprisonment  and  escape  of  the  sheriff  himself  Aca.  eJohn^.R. 
sa.  on  a  judgment  against  him  was  delivered  to  the  coroner,  he  ^'^'^^^' 
arrested  the  sheriff  and  delivered  him  in  the  goal,  to  the  cus-  ch.  179,  a. 
tody  of  the  under  sheriff  and  gaoler,  and  he  immediately  after  20,  s.  10.— 
set  the  sheriff  at  large.     Held,  the  coroner  was  liable  for  an  ^  ^^^'  ^^• 
escape  :    and  2.   The  sheriff  in  New  York  is  not  privileged 
from  arrest  and  imprisonment  for  debt,  and  when  arrested,  the 
coroner  must  make  his  own  house  the  gaol  for  the  purpose  of 
keeping  him  in  custody,  this  being  a  casus  omissus  in  the  ^."^J*  ^^> 
statute  book,  and  the  coroner  is  left  to  the  rule  of  the  common 
law,  by  which  the  sheriff  might  make  his  ovm^  house,  or  any 
other  place  a  prison.  v 

§  10.  If  a  creditor  have  sufficient  security  for  his  debt  from  \^^^*'  ^' 
his  debtor,  and  after  knowing  of  an  escape,  relinquishes  it  and  ^i  ^  xuVner 
sues  the  sheriff  for  the  escape,  he  may  avail  himself  of  this  sheriff, 
circumstance  in  mitigation  of  damages :   2.  Where  the  jury  in 
such  a  case  found  nominal  damges  the  court  refused  a  new  trial. 

<^  11.  It  has  been  held  also,  in  New  York,  that  an  under-  6  Johns.  R. 
sheriff  may  depute  a  person  to  serve  a  writ,  or  to  do  a  partic-  JJ*^*  ^^8, 
ular  act,  may  constitute  a  servant  or  bailiff  for  such  purpose  ;  ^11"^^  ^|  "'' 
see  a.  10,  s.  2. 

^  12.  Held,  an  action  for  false  imprisonment  does  not  lie  ^  J^"*- R- 
against  the  sheriff  who  refuses  to  discharge  a  prisoner  till  bis  ^  fconstairt** 
fees  are  paid,  which  prisoner  within  the  liberties  has  obtained  and  137. 
a  supersedeas,  but  continues  voluntarily  within  the  limits. 

VOL.  III.  10 
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Ch.  75.  <^  13.  A  sheriff  ought  not  to  make  a  return  of  a  writ  aAer 
Art.  6.  out  of  office,  but  oi^ht  to  deliver  it  to  the  new  sheriff  with  the 
s^^^v*^^  assignment  of  the  prisoner  committed  by  it,  so  that  the  new 

Ricbarils  k     sheriff  may  return  it  with  his  endorsement  of  discharge  on 

Jtoiff        '  taking  bail.  4  Eist  604. 

^14.  In  many  cases  actions  lay  against  officers  on  particu- 
lar statutes,^  enjoining  upon  them  the  faitliful  performance  of 
their  respective  duties  on  penalties,  fines,  and  forfeitures  fixed 
by  law,  or  left  somewhat  discretionary  with  the  court,  and  the 
action  on  the  case  or  the  action  of  debt,  lies  as  the  case  may 
be.  These  actions,  founded  on  a  great  variety  of  statutes,  are 
too^  numerous  to  be  attended  to  particularly  in  this  place,  and 
one  principle  run  through  them  all ;  the  action  must  be  ground- 
ed on  the  statute  and  brought  substantially  within  the  words 
of  it.  Each  statute  describes  the  offence  or  omission,  and 
annexes  the  sum  or  thing  the  officer  is  to  be  sued  for ;  hence, 
in  each  case  it  is  only  to  frame  the  action  on  the  particular 
statute.  These  statutes  are  often  made  and  passed  as  cases 
arise,  without  much  regard  to  the  settled  principles  of  actions 
at  common  law. 

Cowp.  382.—      ^15.  All  these  actions  for  statute  penalties  are  civil  actions, 

2  Stra.  994.  ^^^  ^^  [^^  treated  as  such  in  all  the  various  parts  of  pleadings. 
Wherever  an  officer  is  to  swear,  the  officer  must  be  present 
and  assent. 

8  Wiis.  146,        An  action  lies  against  a  customhouse-officer  for  making  a 

Pool&!^ia.  wrongful  seizure  of  goods  ;  he  must  at  his  peril  see  that  he 
have  a  right  to  seize,  and  this  action  on  the  case  or  trover  lies. 

£^«'^»        ^16.  An  attorney  of  the  court  is  an  officer  of  it,  and  this 

828,  Rosiell  V.         •  i  ^i*  .        ,.       ^  ,         .' 

Palmer.  action  on  the  case  lies  against  him  for  not  charging  one  m 
-execution  at  his  client's  suit,  according  to  a  rule  of  court, 
though  it  might  be  rather  want  of  judgment  than  negligence. 
The  judgment  against  the  debtor  not  properly  charged  by  the 
attorney  was  £5322.  13s.  2d.  ad  damnum  against  the  attor- 
ney was  £3500,  but  the  verdict  against  him  was  £500  ;  there 
was  some  evidence  that  the  debtor  was  not  wholly  insolvent, 
and  on  a  second  trial  the  court  directed  the  jury  that  this  ac- 
tion was  one  that  sounds  merely  in  damages  ;  hence  the  jury 
may  find  what  damages  they  please.  In  this  case  the  rule 
was  so  worded  that  one  or  two  able  judges  had  understood  it 
as  Palmer  did.  In  the  first  trial  Lord  Camden  directed  the 
jury  that  they  must  find  the  whole  debt  £3000  against  the 
attorney,  but  on  the  second  trial  the  law  was  held  to  be  as 
above. 
2  Hale's  P.  C.  (^17.  According  to  Lord  Hale  no  action  lies  against  a  con- 
^^  stable  for  breaking  doors,  especially  of  inns,  taverns,  and  ale- 

houses, to  suppress  disorderly  drinking  or  noise  therein  at  an 
unreasonable  time  of  night. 
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Art*  7.  Casei  in  MassaehmeiiM.  ^1.  We  have  as  yet  Ch.  75. 
but  a  few  formal  decisions  preserved  in  regard  to  actions  of  Art,  7. 
this  kind  against  officers ;  but  from  the  first  settlement  of  s.^f'S/^^ 
the  country  we  have  framed  our  suits  against  them,  for  mal- 
feasance and  misfeasance,  negligence,  and  torts,  according  to 
the  English  precedents.  The  settled  declarations  in  the  fol- 
lowing cases  have  been  co^idered  as  evidence  of  the  law,  as 
far  as  they  go  on  this  subject,  as  a  declaration  in  an  action  on 
the  case  against  a  sberiff  for  the  neglect  of  his  deputy  in  not 
serving  an  execution ;  so  against  the  sheriff  for  his  deputy's 
false  return  on  execution ;  so  against  the  sheriff  for  his  de- 
puty's releasing  goods  attached  ;  so  against  the  sheriff  for  his 
deputy's  neglect  in  not  arrestmg  the  debtor ;  so  against  the 
sheriff  for  not  paying  money  received  on  execution ;  for  not 
executing  mesne  process,  and  a  fake  return  ;  so  against  the 
sheriff  for  not  returning  a  writ  on  mesne  process ;  so  against  a 
deputy  sheriff,  being  a  party  to  a  writ  directed  to  a  coroner, 
because  the  deputy  served  it.  Such  cases  tend  to  shew  how 
the  law  was  understood. 

$  2.  So  this  action  on  the  case  was  brought  by  Joseph  Mass.  Essex, 
Trask  against  the  sheriff,  for  suffering  a  debtor  in  gaol  on  ^^St^rdTt^ 
mesne  process  to  break  gaol  and  escape  on  the  act  of  Feb.  *'*   ^   ^ 
21,  1785.    The  gaol  being  found  insufficient  by  a  committee 
of  the  Sessions,  the  pit*  recovered,  and  the  county  paid  and 
indemnified  the  sheriff. 

^  3.  In  this  case  the  court  decided,  that  trespass  ti  et  i  Mass.  R. 
anhis  lies  agamst  the  sheriff  for  the  act  of  his  deputy,  as  for  ^^».  ^p"''^^ 
breaking  and  entering  the  pit's,  vessel  and  taking  away  her  3  h^q/^*^, 
cargo,  and  converting  the  same  to  his  own  use.    The  deft.,  the  127, 136, 
sheriff,  pleaded  not  guilty,  and  made  a  special  statement,  he  had  ^^^^^* 
never  recognised  his  deputy's  acts  ;  and  held  further,  that  the  Dawney&al, 
judgment  in  this  case  against  the  sheriff  will  not  be  conclusive  admn.,  and 
in  his  actbn  against  his  deputy,  as  he  is  no  party  to  this  ac-  ^omM «' 
tion,  and  this  action  of  trespass  was  supported  by  a  case  in  Hord.— * 
Douglas,  in  which  an  action  of  trespass,  vi  et  armis^  was  main-  ^^^^'^^ 
tained  against  the  sheriff  for  the  act  of  his  deputy  ;  Sewall  J.  Kerny!— 7*' 
observed,  the  sheriff  impliedly  commands  the  act,  and  in  tres-  Johns.  R.  36, 
pass  all  are  principals,  but  so  far  as  actually  parties.  ^' 

§  4.  This  was  an  action  on  the  case,  against  Avery,  a  jus-  Mass-Angnst, 
lice  of  the  peace,  for  misconduct  in  office,  in  a  suit  one  A  i'^y^^g^ 
had  brought  against  Gooch.     Verdict  for  the  pit.,  and  $80  j.  court* 
damages.    The  judges  thought,  that  if  Avery  had  miscon- 
ducted, diis  action  was  not  the  proper  remedy,  but  that  he 
should  have  been  impeached  for  malcanduct  in  his  office.     If 
by  the  gross  misconduct  of  a  justice  in  a  process  before  him, 
evidently  corrupt,  malicious,  and  partial,  a  party  sustains  dam- 
ages, it  is  difficult  to  discern  why  an  action  should  not  lie 
against  him.     Fpr  an  impeachment  and  removal  from  office^  is 
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BO  reparation  to  (he  injured  party.     And  in  the  case  above  of 

Young  and  Pitts,  the  court  thought  an  action  might  possibly 

lie,  if  the  malice  be  very  gross  and  injurious ;  and  so  it  lies 

against  a  justice  if  he  malidoutljf  grant' a  warrant;  2  D.  & 

£.  225  ;  and  Ch.  58,  a.  3. 

Mass.  Eawex,       ^  5,  This  was  an  action  against  Bagley,  a  dqmty  iheriff, 

Te^eyV!^'     for  taking  exorbiiani  fees.    Feb.   1798,  A  sued  Perley,  and 

Bagley,  dep.   Bagley,  who  lived  in  Newburyport,  served  the  writ  on  Perley, 

Coait  ^       ^^^  ^'^^^  '"  Boxford,  about  thirteen  miles  from   Bagley's 

house,  and  returnable  to  Ipswich  court,  held  about  10  milea 

from  Perley's  house.     Bagley  charged  his  fees  generally  $2, 

not  saying  how  much  for  the  service  or  for  his  travel. 

The  court  held  that  the  officer  could  charge  travel  only  from 
Perley's  house  to  the  court  by  the  fee  bill  of  Feb.  13,  1796, 
and  30  cents  for  the  service.  But  as  Perley  went  to  Bagley, 
and  voluntarily  paid  $2  for  any  thing  that  appeared  ;  and 
there  was  no  evidence  the  officer  made  out  any  account,  and 
demanded  $2 ;  the  court  further  held,  here  was  no  nnlaw' 
Jul  demanding  and  receiving  within  the  meaning  of  the  act* 
Judgment  for  the  deft. 

N.  B.  In  the  trial  it  was  not  noticed  the  officer  had  indors- 
ed or  charged  $2  on  the  writ,  before  he  was  paid.    Quaere,  if 
this  (bad  it  been  noticed)  was  not  an  account  and  demanding. 
Was  debt  for  the  penalty  of  $30,  and  the  circumstance  of  its 
being  a  penal  action  was  noticed  as  a  reason  for  a  strict  con- 
struction of  the  law. 
Mass.  Essei        ^  ^*  J^o^if^^  damages.    The  pit.  had  judgment  in  ttiis 
Nov.  1802,     county  against  one  Greenough,  and  sent  his  execution  to  the 
Goodwin        deft.,  sheriff  of  York,  and  there  was  a  return  on  it  purporting 
sheriff,  s!  J.    to  be  made  and  signed  by  "  Ichabod  Goodwin,  sheriff.'*    Pit. 
Court.—See    brought  a  new  action,  and  sent  the  writ  to  the  sheriff,  who 
*rt- 19, 21.      ^fQte  to  the  pit's,  attorney,  saying  he  had  sent  the  writ  to  his 
deputy.     Proof  that  the  deft.  Goodwin,  wrote  this  letter  was 
called  for ;  or  proof  of  his  handwriting.    The  pit.  produced 
the  said  return ;  and  as  this  was  a  precept  directed  to  an 
officer,  and  purporting  to  be  returned  by  him,  his  signature  was 
presumed,  unless  the  contrary  was  shewn.     This,  on  compar- 
ison of  handwriting,  proved  the  letter.     The  deft,  was  admit- 
ted to  prove  that  Greenough  was  insolpent,  and  not  worth  $20, 
in  the  opinion  of  those  acquainted  with  his  affairs ;  and  that 
the  pit.  had  kept  his  note  against  G.,  and  so  entitled  only  to 
nominal  damages^  one  cent ;  but  as  the  deputy  did  not  return 
the  writi  the  court  aUowed  the  pit,  to  recover  $3  damages,  th^ 
price  of  the  writ  in  practice,  and  full  costs. 
Mu*i2ti784.      '^^^^*  ^*  Statutes  in  Massachusetts^  power  ^c.  of  sheriffs 
Sect  1,  Pro- 
vine*  law  revifled.— Sheriff '•  power,  tie.  See  stalutea  of  Afaioe,  Cb.  91,92. 
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fye.  ^1.  By  this  act  the  sheriff  of  each  county  in  the  state,  Ch  75. 
has  power,  an^  it  is  his  duty,  and  the  duty  of  each  of  his  de-  Art.  8. 
puties,  to  serve,  within  his  county,  *^  all  writs  and  precepts  to  K^'^y^J 
him  or  them  directed  and  committed,  issued  from  good  and 
lawful  authority."  The  sheriff  in  his  county  has  '^  the  custody, 
rule  and  charge  of  the  gaol  or  gaols  therein,  and  of  all  prison- 
ers" therein,  and  must  keep  the  same,  personally,  or  by  his 
deputy,  yor  whom  he  is  anstoerable.  And  each  sheriff  must 
give  security  for  the^  faithful  performance  of  the  duties  of  his 
office, ''  and  to  answer  the  malfeasancet  and  misfeasances  of  all 
his  deputies.^  This  section  settles  the  powers,  duties,  and  res* 
ponsibility  of  the  sheriff;  as  well  as  the  powers  and  duties  of  his 
deputies.  It  does  not  say  he  shall  answer  for  their  neglects, 
except  he  is  answerable  generally  for  a  deputy  in  keeping  a 
gaol ;  hence  the  sheriff  is  answerable,  and  he  alone,  for  his 
deputies'  neglects  in  serving  process  &c«  only  at  common  law  ; 
and  that  is  in  all  cases  of  neglects  by  them.  1  Salk.  18 ;  2 
Esp.  373. 

The  3d.  sect,  provides  that,  "  if  any  sheriff,  or  his  deputy, 
shall  unreasonably  neglect  or  refuse  to  pay  to  any  person  any 
monies  received  by  him  upon  execution  to  the  use  of  such 
person,  upon  demand  thereof  being  made,  he  shall  forfeit 
and  pay  to  such  person  ^i;ettme«  the  lawful  interest  of  such 
money,  so  long  as  he  shall  so  unreasonably  detain  the  same 
after  such  demand  is  made."  By  this  clause,  this  action  of 
the  case  may  be  against  the  deputy  if  he  retain  the  money, 
and  so  several  actions  have  been  brought  and  supported* 

The  4th  sect,  enacts,  that  when  a  sheriff  is  removed  from 
office,  he  and  his  deputies  ^'  have  power  to  execute  all  such 
precepts  as  may  be  in  their  hands  at  the  time  of"  their  re- 
movaj. 

§  2*  This  act  provides  "that  every  coroner  within  thecoun-  Moss,  act, 
ty  for  which  he  is  appointed,  shall  serve  all  writs  and  precepts,  coroner^s^^' 
when  the  sheriff  or  either  of  his  deputies  shall  be  a  party  to  the  power.— See 
same."     Being  party  here  has  ever  been  construed  having  !*°*y*®  ^. 
interest  individually,  or  as  a  member  of  any  corporation,  in  93^  94.'     ' 
any  action,  suit,  or  process,  as  in  laying  out  ways,  be.     And 
though  every  coroner  is  mentioned,  yet  the  common  law  will 
except  a  coroner  so  interested,  and  the  practice  is  to  direct 
the  process  to  any  coroner  in  the  county,  excepting  one  or 
more  so  interested,  named,  or  described. 

An  officer  may  amend  his  return  of  an  original  writ,  though  n  mam.  r 
above  6  years  have  elapsed.  413, 414. 

A  coroner  has  no  power  to  make  a  deputy :  by  the  pro- 
vince law  of  1726  he  had  this  power,  and  by  the  province  act 
of  1739, it  was  limited  to  appointing  a  deputy  "for  a  particu- 
lar necessary  occasion."    Though  this  last  provision  was  not 
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Ch.  75.  expressly  repealed  in  the  late  revision  of  ihe  laws,  k  das  not 
Jtrt.  8.  been  practised  upon  since  the  revised  act  was  passed  in  1784. 
\^ry^J  ^  3.  By  the  province  act  of  1736,  the  eoroner  as  weD  as 
the  sheriff,  forfeited  treble  lawful  interest  on  monies  received 
on  executions,  and  not  paid  to  the  creditor  after  demand. 
This  clause  has  been  revised  as  above,  in  regard  to  sherijSa, 
but  not  as  to  coroners,  and  it  may  be  a  question  if  an  action 
on  the  case  lies  against  a  coroner  now,  on  tins  clause,  for  this 
treble  interest. 
M^  •ct,  ^  4.  By  this  act  of  1792,  it  is  provided,  that  when  the  sheriff's 
]^,  '  office  is  any  way  vacant,  in  any  county,  the  several  coroners 
thereof  are  empowered  ^'  to  execute  and  return  all  writs  and  pre* 
cepts,  which  are  by  law  appointed  to  be  executed  and  returned 
by  the  sheriff,"  until  another  be  appointed  and  quafified,  and  the 
coroner  notified  thereof,  by  the  one  so  appointed  and  qualified. 
This  act  provides,  that  on  the  death  of  any  sheriff,  his  gaoler 
shall  continue  in  his  office  of  gaoler,  **  and  retain  and  have  the 
custody,  rule,  and  charge  of  the  gaol,  under  such  sheriff,  and 
of  all  prisoners  in  such  ^ol,  until  another  sheriff  shall  be  ap- 
pointed and  qualified,  or  till  the  governor  with  advice  of  coun- 
cil remove  such  gaoler,  and  appoint  another."  *'  That  the 
defaults  or  misfeasances  in  office  of  any  gaoler,  or  deputy 
sheriff,  after  the  death  or  resignation  of  any  sheriff  by  whom  he 
was  appointed,  shall  be  adjudged  a  breach  of  the  condition  of 
the  bond  given  by  such  sheriff."  But  this  act  is  not  to  affect 
any  surety  who  signed  such  bond  before  this  act  was  passed. 
Must,  act,  ^  5.  Several  acts  giving  sherifis  &c.  power  in  particular 

T^^^'        cases,  as  in  regard  to  aid,  ways,  flowing  lands,  be.  are  brought 

into  view  and  suted  under  those  heads. 
2  D.  &  £.  But  it  has  been  decided  that  a  sujpeiMton  makes  no  vacancy 

^1-  in  an  office.    It  only  impedes  the  enjoyment  of  any  benefit 

from  it. 

?^'«M^iftii       ^  ^«  By  this  act  every  sheriff,  coroner,  or  other  officer 

execution  let  authorized  to  serve  executions,  who  **  shall  at  the  same  time 

off.  have  several  executions,  wherein  the  creditor  in  one  execution 

But  in  such     jg   i^for  in   the   other,  in   such  case,  any  such  officer  is 

attorney  has   empowered  and  directed  to  cause  one  execution  to  answer 

bis  costs  ac-    and  satisfy  the  other,  so  far  as  the  same  will  extend."    But 

lieifTI MassI  *"^  *^^  ^°^'  ^^  extend  to  a  case  in  which  "  the  creditor  in 

R.626.        '  one  execution  is  not  in  the  same  capacity  and  trust,  debtor  in 

the  other."     Nor  does  this  act  "  affect  or  discharge  the  lien 

which  any  attorney  has,  or  may  have  upon  any  judgments  or 

executions  for  his  fees  and  disbursements ;"    '^  nor  to  affect 

the  rights  of  any  person  to  whom,  or  for  whose  benefit  the 

same  judgments,  or  executions,  or  the  original  cause  of  action 

thereof,  may  have  been  assigned  honAfde,  and  without  fraud." 

There  was  a  provincial  act  for  setting  off  cross  executions, 

practised  upon  till  the  above  act  was  passed. 
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§  7.     Service  of   tm(f,    aitackmewti    ^c,    (y   pffiurs.    Ch.  75« 
This  was  8d   action  on  the  case  against  the  sheriff,   for    .iri.  8. 
the  default  of  his  deputy  in  not  attaching  property.      And  \^^^^^y^\j 
the  court  held^  1st.  That  if  the  pit.  endorse  on  the  writ,  di-  See  Ch.i36. 
recting  the  officer  to  attach  sufficient  property,  or  hold  to  bail,  I^^*,!t^ 
he  may  do  either ;  yet  if  the  pit,  notwiUistanding  this  direc-  9.  Hoamer; 
tion,  on  delivery  of  the  writ  to  the  officer,  gives  verbal  orders  Attachmeats 
to  him  to  attach  certain  specified  property,  he  is  bound  to  ^** 
do  it. 

2d.  The  creditor  is  not  bound  to  go  with  the  officer,  making  see  statute* 
the  attachment ;   but  if  he  direct  goods  to  be  attached  not  in  of  Maine,  cfa. 
the  debtor^s  possession,  or  about  which  there  is  a  dispute,  the  ^^to\^' 
creditor  must  give  the  officer  an  indemnity.  tacbnento  k 

3d.  The  sheriff  is  bound  civUiter  for  the  malfeasance  or  non-*  execution*. 
feasance  of  his  deputy,  in  the  duties  enjoinecl  on  him  by  law, 
but  not  for  the  breach  of  the  deputy's  contract  made  with  the 
pit.,  to  do  what,  by  law,  he  is  obliged  to  do.  In  this  case  die 
pit.  specified  the  deft's.  property  as  bemg  his  goods  in  his 
store,  and  his  furniture  in  his  house.  And  the  court  held,  that 
this  was  a  sufficient  description,  and  further  no  indemnity  was 
asked  for. 

And  to  constitute  an  attachment  the  officer  must  have  actu-  6  Man.  it. 
al  possession  of  the  goods :   and  a  second  writ  attaches,  only  if^jJII^^"*' 
where  the  officer  retains  possesion  on  the  first. 

$  8.  Expenses  of  things  attached  by  officers.     In  an  action  ^^^  £g^, 
against  Needham,  the  officer  attached  a  horse  of  his,  worth  s.j.  Court/ 
4^150,  and  his  vessel,  and  was  albwed  by  the  court  $100  for  £}^^^^^' 
keeping  the  horse  one  year,  while  he  was  attached  ;   also  the  case.  *°^* 
expenses  of  keeping  the  vessel.     If  one  be  seized  but  for  an 
an  mstant  he  has  no  attachable  interest ;  13  Mass.  R.  51, 57« 

^  9.  In  this  case  it  was  decided  that  a  constable  cannot  5  Mass.  R. 
serve  a  writ  in  a  real  action,  in  any  case ;  that  the  power  giv-  313,  Daily  v. 
en  to  him  by  statute,  to  serve  writs  and  executions,  where  the  Ma7,tp.26o. 
damages  or  debt  do  not  exceed  4^70,  extends  only  to  person- 
al actions.     See  6  Mass.  R.  399,  Hart  v.  Hutchins,  same. 

Further  that  the  implements  of  htisbandry,  used  in  tillage, 
are  not  exempt  from  attachments  or  executions  on  the  stat- 
ute of  1805,  c.  100,  exemping  the  debtor's  tools  Sic.  from 
attachment  for  his  debts,  for  clearly  the  oxen  iic.  are  not 
within  the  description ;  nor  are  a  printer's  best  types;  13 
Mass.  R.  82. 

^10.  This  was  an  action  on  the  case  against  the  deft.,  a  6  Mass.  R. 
deputy-sheriff  of  Suffolk,  for  a  false  return  of  a  writ  of  exe-  Jackwn"^^* 
cution.     A  and  B  were  partners  in  trade,  and  the  partnership 
being  insolvent,  the  partnership  effects  were  attached  by  the 
deft,  at  the  suit  of  a  creditor  of  the  partnership,  March  28, 
18O0»     Afterwards,  the  same  day,  the  deft  again  attached 
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Ch*  75.   the  same  effects  at  the  suit  of  Sheek  &  Foss,  creditors  of  B  ; 
Jirt.  8.     and  the  same  day,  still  later,  the  deft,  attached  the  same  ef-' 
^^V^^  fects  at  the  pit's*  suit,  brought  against  the  partnership  for  a 
partnership  debt.     Judgments  were  recovered  in  these  suits, 
and  executions  issued  within  thirty  days  thereafter.      On  the 
execution  in  the  first  action  these  effects  were  regularly  seized 
and  sold,  and  out  of  the  proceeds  that  execution  was  satisfied. 
But  a  balance  remained  in  the  deft's.  hands,  claimed  by  S« 
&  F.,  and  by  the  ph.,  not  enough  to  pay  both  their  execu- 
tions.    Held,  the  pit.  was  entitled  to  it,  and  not  S.  &  F., 
for  the  pit.  was  a  partnership  creditor,  and  they  not,  and  the 
effects  were  partnership  effects,  and  first  liable  to  partnership 
debts.     How  far  the  officer  is  bound  to  attach  or  not,  15  Mass. 
R.  133. 
6  Moss.  R.'         ^  11.  In  this  case  it  was  decided  that  where  judgment  is 
481,  Davig  r.  rendered  by  consent  in  one  county,  as  of  a  prior  term  in  an- 
other county,  property  attached  in  the  action  is  holden  only 
thirty  days  after  such  prior  term ;   that  being  the  proper  date 
of  the  judgment.. 
6  Mass.  R.  It  was  held,  that  if  an  execution  be  returnable  to  the  next 

^t^reacoit  s  court,  thc  officcr  caunot  begin  to  execute  it  after  the  court  is 
''*  "^  ^  opened  on  the  return  day,  and  is  adjourned  to  the  next  day ; 
but  if  be  have  begun  before  the  adjournment,  he  may  com- 
plete the  service  afterwards,  and  retain  the  writ  for  the  pur- 
pose. The  point  was  settled,  an  action  of  the  case  in  trover. 
By  this  case  it  appears  that  when  an  action  is  returnable  to 
court  on  a  certain  day,  ''  it  may  be  executed  at  any  time  on 
that  day,  while  the  court  is  sitting,"  but  not  a^er  the  court  is 
adjourned  to  the  next  day,  and  the  officer  must  return  it  while 
the  court  is  sitting  that  day.  ''  But  if  the  officer  has  begun 
to  execute  the  execution  at  any  time  before  it  is  returnable, 
he  may  complete  the  service  after  it  is  returnable,  and  retain 
the  execution  to  endorse  the  service  thereon,  the  whole  of 
which  shall  have  relation  to  the  time  when  it  commenced." 
And  as  the  deft,  paid  the  pit's,  debt  out  of  the  sales,  this  was 
proper  to  be  considered  in  mitigation  of  damages. 
Mass.  R.  §  I^'    "  This  was  an  action  of  the  case  against"  the  deft., 

23,  Bond  r.  for  the  negligence  and  misfeasance  of  W.  Caldwell,  his  depu- 
Ward,  sher-    ^y .    jjj  ^hi^h  these  material  points  were  stated  by  the  court 
to  be  law.      1st.   If  the  officer  has  reason  to  doubt  if  the 
goods  be  the  debtor's  property,  he  may  insist  on  the  creditor's 
shewing  them  to  him,  also  on  indemnity. 

2d.  But  if  making  no  such  claim,  the  officer  go  on  to  exe- 
cute his  precept  as  well  as  he  can,  he  is  answerable  for  not 
attaching  the  debtor's  goods  when  in  his  power,  if  by  his 
neglect  the  creditor  is  injured. 

3d.  If  the  goods  of  a  stranger  are  in  the  possession  of  the 
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debtor,  and  so  mixed  with  his,  that  the  officer,  on  due  inquiry,    Ch.  75. 
cannot  distinguish  them,  the  owner  can  maintain  no  action    Art.  8* 
against  the  officer  for  taking  them,  until  notice  and  demand  of  v^^'^v^i^ 
bis  goods,,  and  a  refusal  or  delay  of  the  officer  to  re-deliver 
them. 

4th.  Goods  which  cannot  be  returned  in  the  same  plight, 
as  hides  in  vats  for  tanning,  are  not  liable  to  attachment. 

6th.  "  Where  a  deputy  undertakes  any  business  not  result- 
ing from  the  duties  of  his  office,  the  sheriff  is  not  responsible; 
for  in  this  respect  he  is  not  the  deputy  of  the  sheriff.  If  the 
deputy  neglect  to  attach  property  not  attachable  &c.,  the  sher- 
iff is  not  liable  :  the  deputy  was  not  bound  to  take  a  lease  of 
the  Vats  from  the  debtor,  nor  would  this  be  any  authority  from 
the  sheriff,  but  from  the  debtor  only.  Hay  in  a  barn  may  be 
attached  on  mesne  process  and  removed. 

§  13.  In  Bond  v.  Ward,  the  C.  J.  cited  a  case,  where  the  n  Mass.  R. 
deft,  in  an  action  recovered  judgment,  whose  goods  attached  ^s^,  197.— 
had  been  returned  to  him,  "  and  he  was  allowed  to  maintain  la^Proctor 
trover  against  the  pit.  in  the  former  action,  and  recover  the  v.  Rice.— 
damages  sustained  by  the  temporary  loss  of  the  goods  attach- 
ed according  to  the  injury  he  had  suffered  by  that  loss."    But 
the  sheriff  is  answerable  for  his  deputy's  neglect  to  none  but  Harrington  r. 
to  the  ph.  or  deft,  in  the  action.     9  Mass.  R.  251.  Ward. 

If  an  officer  attach  goods  and  deliver  them  to  A,  to  keep  on 
hb  receipt,  he  is  answerable  to  the  officer,  though  the  debtor 
take  the  poor  debtor's  oath  \  the  goods  were  demanded  with- 
in the  30  days.     14  Mass.  R.  155. 

^  14.  The  sheriff  may  take  security  from  his  deputy  to  7  Mass.  R. 
pay  over  one  fourth  part  of  aU  fets^  which  he  as  such  deputy  ^t-dd*&^ 
shall  receive,  according  to  the  fee  bill  of  February  13,  1796. 
By  this  act  twenty-five  per  cent,  on  all  fees  was  intended,  and 
more  than  this  the  sheriff  cannot  exact  of  his  deputy. 

§  15.  In  this  action  it  was  decided   that  an  officer  who  has  7  Mass.  R.  34, 
an  execution  against  one  may  lawfully  enter,  and  it  is  his  du-  Penhallow  v, 
ty  to  do  it,  the  debtor's  close,  and  seize  his  personal  property    ^^  ^' 
to  satisfy  the  execution  against  him  ;  and  '^  corn  or  other  pro- 
duct of  the  soil,  raised  annually  by  labor  and  cultivation,  is 
personal  estate  ;  and  would  go  to  the  executor,  and  not  to  the 
heir,  on  the  decease  of  the  proprietor  ;  it  is  therefore  liable  to 
be  seized  on  execution,  and  may  be  sold  as  other  personal  es- 
tate."    This  wa6  corn  growing,  and  fujly  ripe,  and  fit  to  be 
gathered.     It  was  sold  at  auction.     Otherwise  as  to  corn  &c., 
not  ripe.     By  the  colony  act  of  1641,  it  was  ordered  that  no 
man's  com  or  hay  in  his  field,  or  on  his  cart,  nor  his  garden 
stuff,  nor  any  thing  subject  to  decay,  be  taken  in  distress,  un- 
less  the  distrainer  preserve  it  from  decay,  or  give  security  to    **  ^°^  ^^' 
satisfy  the  worth  thereof. 

VOL  III.  11 
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Ch.  75.        ^  16.  In  this  case  Judkins,  a  constable  of  Kennebec  coun- 

Art.  8.      ty,  had  an  execution  against  A,  and  thereon  took  the  pit's. 

v^^^v^^^  goods,  who  was  an  mhabitant  of  New-Hampshire.     Held,  the 

229  "fflb^      pit.  might  support  case  for  trover,  in  the  county  of  Essex  ; 

French  «.       Inlying  the  conversion  at  Ipswich,  though  in  fact  at  Monmouth. 

Judkins.         This  action  is  not  local ;   for  the  pit.  being  a  stranger  to  the 

former  action,  cannot  be  presumed  to  know  whether  the  oxen 

were  taken  under  color  of  office  or  not.     Whether  the  action 

would  be  local  or  not,  as  to  the  parties,  the  court  gave  no 

opinion. 

Rockwood  V.  Allen,  exr.,  see  Ch.  39,  a.  7,  where  an  offi- 
cer attaches,  and  deft,  dies,  how  far  liable  as  in  cases  of  in- 
solvencies be. 
7  Mass.  R.  d  17.    Held,  that  if  an  officer  lawfully  distrain  goods,  and 

Hng^f^^'  ^^^^^^  ^^®  s*l®  wantonly  remove  them  to  a  great  distance,  to 
Loriog.  the  party's  injury,  he  may  have  *'  an  action  of  the  case"  against 

the  officer  ;   but  he  is  not  a  trespasser  ab  initio.      And  .if  an 
officer  return  he  advertised  twenty-fours  before  the  sale,  he  will 
not  be  allowed  to  give  parol  evidence  he  in  fact  advertised, 
forty-eight  hours. 
7  Mass.  R.  ^18.  In  this  case  the  court^decided,  that  if  the  highest  bid- 

398, 393,        der,  at  an  officer's  sale,  refuse  to  take  and  pay  for  the  goods 
lK>rin«^  ••     he  bids  o£F,  the  officer  may  again  set  up  the  article,  and  sell  it 

to  the  highest  bidder  on  such  second  attempt. 
7  Mass.  R.  ^  19.  This  was  an  action  on  the  case  against  the  sheriff, 

^j  Estcy  jr.  and  held,  he  was  answerable  to  the  judgment  creditor  for  the 
Chandler.       ^^  f^^  ^®°^*  *"^®rest  given  by  the  above  act,  when  his  deputy 
refuses  to  pay  over  monies  received  on  execution.     The  case 
states  the  deputy  received  the  monies,  and  it  was  demanded 
of  him,  also  of  the  deft.,  30  per  cent,  interest  from  the  time 
the  deputy  refused  to  pay  the  money  over.    The  court  seem- 
ed to  be  of  opinion  that  the  deputy  might  have  been  sued. 
Where  the  thirtieth  day  is  Sunday,  the  attachment  is  not  ex- 
tended to  the  next  day. 
15  Mass.  R.        §  20.  In  this  case  the  court  said,  that  a  coroner  who  is  also 
R.475,CQVby  ^  deputy  sheriff,  may  serve  a  process  upon  another  deputy  of 
V.  DilliDg-      the  sheriff,  in  his  character  of  coroner.     The  sheriff  is  liable 
ham.  fQf  his  conduct,  as  one  of  bis  deputies,  but  not  for  his  conduct 

as  coroner. 
7  Mass.  R.  ^21.    This  was  *'  an  action  of  the  case"  against  a  sheriff, 

O05,jitjM  V.  for  the  default  of  his  deputy.      And  it  was  held,  if  an  officer 
""  attach  the  goods  of  the  debtor,  he  is  not  obliged  to  deliver 

them  to  the  creditor  even  after  judgment.  And  the  deft,  af- 
ter removed  from  office,  and  another  appointed  in  his  place,  is 
not  liable  for  any  act  of  one  that  had  been  his  deputy,  done 
after  such  removal. 
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^  33.  This  was  an  action  against  a  constable,  and  pit.  in  the    Ch.  75. 
former  suit,  and  it  was  held,  that  where  the  pit.  has  taken  a    Art.  8. 
pledge  as  security  for  his  debt,  he  cannot  cause  other  property  <k«^*v^^^ 
of  the  debtor  to  be  attached  in  an  action  for  the  debt,  without  ?J^^?,  ^• 
first  returning  the  pledge.     And  the  court  said,  if  the  officer  v.Brackefu^ 
knew  of  the  pledge,  he  was  also  a  trespasser  in  attaching  the 
other  property  after  the  pledge  was  taken.     If  an  officer  at« 
tach  goods,  and  become  liable  for  them  to  the  creditor,  the  H  Mass.  R. 
officer's  bailee  is  answerable  to  him,  though  no  demand  be  ^^ 
made  within  thirty  days  Sic. 

^  23.  This  was  an  action  on  the  case  against  the  sheriff  ®^*«-^-^^> 
for  the  neglect  of  his  deputy,  for  not  serving  a  defective  exe-  vvari*' 
cution,  and  held,  he  was  not  liable.  This  was  an  execution 
issued  on  the  confession  act  of  1783,  and  was  not  according 
to  law^  and  hence  the  officer  was  excused  for  not  executing  it. 
A  writ  is  abateable  if  served  by  sheriff  on  a  town  in  which  his 
deputy  is  an  inhabitant,  14  Mass.  316. 

V}  34.   fVho  are  different  officers  or  not.     The  court  has  |y^"5J-  '^* 
said,  that  speaking  of  different  officers  the  deputies  of  the  „  Tod(r&''° 
same  sheriff  are  not  intended,  for  they  are  all  bis  servants,  and  trustee, 
the  possession  of  any  one  of  them  by  attachment  is  his  pos- 
session.    But  different  officers  are  the  sheriff  and  coroner, 
sheriff  and  marshal,  be.  And  those  different  officers  may  attach 
the  same  lands,  yet  they  cannot  attach  the  same  goods  ;  for 
the  first  officer  by  his  seizure  or  attachment  in  execution  ac- 
quires a  possession  and  special  property  in  them,  which  a 
second  officer  cannot  take  from  him,  and  yet  without  this 
there  is  no  attachment,  and  if  the  second  officer  return  he  has 
attached  the  goods,  it  is  not  true,  but  a  mistake  of  the  law. 

§  35.  This  was  case  against  a  sheriff  for  his  deputy's  mis-  f  Mass  R. 
feasance,  and  held,  the  sheriff  can  give  nothing  in  evidence  ^  HooTer.'"*'^ 
but  what  the  deputy  might,  if  sued  ;  and  that  he  cannot,  either 
in  pleading  or  evidence,  be  permitted  to  falsify  or  contradict 
his  own  return,  which  was,  ''  I  attached  property  to  respond 
the  within  demand,  and  gave  a  summons  to  Asa  Towne."  On 
judgment  and  execution  against  Towne,  the  deputy  returned, 
*he  had  made  diligent  search  for  the  said  Towne,  and  could 
not  find  him  or  his  property.  The  deft,  offered  evidence  to 
prove  that  Towne  was  insolvent,  and  had  no  property  which 
could  be  attached  when  the  original  writ  was  delivered  to 
Edes,  the  deputy ;  that  the  property  intended  by  the  return 
on  the  writ  of  attachment  was  certain  notes  of  hand,  delivered 
by  Towne  to  Edes,  which  proved  to  be  no  security  &c. ;  this 
evidence  was  rejected.     Judgment  for  the  pit.  g  ^^^  j^^ 

^  36.  In  this  action  the  court  decided,  that  in  an  action  be-  231,  Fowler 
tween  other  parties  it  will  not  determine  whether  a  person  ^^^j^J^  ^^ 
claiming  to  be  sheriff  of  a  county,  and  actually  executing  the  ^7^  ch"76, ' 

a.  6,  s  6 
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Ch.  75.    duties  of  the  office,  be  sheriff  of  the  county  dejure.    Jonatbaa 
Art.  8.      Smith  jr.  was  clearly  sheriff  de  facio^  and  Rodney  Day  his 
s«^-v^*^^   deputy,  who  served  the  writ  in  the  case  ;  Smith  was  no  party 
in  the  action,  nor  could  he  be  beard  io  it. 

11  Mass.  H.        $  27.  How  an  attachment  may  be  valid,  though  the  goods 
219,  Jeweit    attached  be  left  with  the  debtor.     The  pit.  attached  the  deft's. 

onrcy.  g^^jg  jjj  ^  former  suit,  and  the  deft,  in  this  suit  gave  the  pit. 
an  accountable  receipt  for  ^*  English  and  West  India  goods  to 
the  amount  of  $150,  attached  at  the  suit  of  John  Gatohell  v. 
Jesse  Emerson,  which  goods  I  promise  to  deliver  said  Jewett 
on  demand.  Wm.  Torbey." 

Jewett  was  a  deputy  sheriff;  Gatchell  got  judgment  and 
execution  ;  andthe  deft.,  Torrey,  was  holden  liable  on  his  pro- 
mise, though  the  goods  had  not  been  removed  from  Emerson's 
possession  in  consequence  of  the  attachments,  but  had  been 
disposed  of  by  him  to  his  own  use.  No  particular  articles 
were  specified.  As  the  deft's.  receipt  *  acknowledged  an 
attachment,  it  was  not  for  him  to  say  there  was  none  ;  the  goods 
were  demanded  of  the  deft,  within  thirty  days  after  the  judg- 
ment. Sec  Northampton  Bank  v.  Whiting  ;  lands  attached. 

12  Mass.  R.         ^  ^8.  Officer  may  leave  the  goods  attached  tnth  the  debtor^ 
131,  Baldwin  on  taking  a  third  person^s  receipt.     This  was  replevin  for 

on.  sunjjy  articles  of  household  furniture,  described  in  the  writ. 
Plea,  the  property  of  them  was  in  one  Van  Schick;  pit.  re- 
plied, property  in  himself  and  issue.  Aug.  16,  1813,  Mrs. 
Van  Schaick,  owner  of  these  goods,  was  indebted  to  John 
Crafts,  who  sued  out  a  writ  of  attachment  and  delivered  it  to 
the  ph.,  Baldwin,  a  deputy  sheriff,  with  directions  to  attach 
them.  He  went  to  her  house  where  the  goods  were,  made 
bis  attachment  of  them,  and  returned  on  his  writ  he  had  done 
so.  He  did  not  remove  them,  but  committed  them  to  the  care 
of  a  young  woman,  a  boarder  in  Mrs.  Van  Schaick's  house  ; 
be  gave  the  young  woman  a  paper  he  signed,  signifying  the . 
goods  were  put  into  her  keeping  for  him  on  the  attachment ; 
the  goods  remained  in  the  house  as  before  and  used  by  Mrs. 
Van  Schaick.  Held,  this  was  a  valid  attachment,  and  good 
against  an  after  attachment  made  by  Jackson,  a  constable,  who  * 
removed  them.  But  he  was  informed  when  about  to  attach 
them,  by  Mrs.  Van  Schaick,  the  goods  were  not  hers,  but  Crafts' 
property  ;  the  boarder  also  informed  Jackson  they,  were  under 
an  attachment,  and  under  her  care  for  Baldwin.  Judgment 
for  him.  It  was  enough  Baldwin  kept  possession  by  a  third 
person,  acting  as  his  servant.  Mrs.  Van  Schaick  was  per- 
mitted to  use  them  from  motives  of  humanity,  and  not  to  cover 
the  property  against  creditors  by  a  pretended  attachment.  It 
must  here  be  observed,  that  Mrs.  Van.  Schaick  agreed  to 
the  officer's  arrangement,  and  thereby  legalised  his  possessicm 


OFFICERS  APrt)  OFnCES,  85 

of  the  goods  in  her  house,  otherwise  he  would  have  retained    Ch.  75. 
no  legal  possession  ;  for  though  he  had  a  right  by  law  to  attach    Art,  8. 
and  remove  them,  he  had  no«right  to  make  her  house  a  legal  <^^^\^^^ 
place  of  possession  without  her  consent. 

(^  29.  The  same  principle  in  this  case  as  the  last,  above  ;  4?/*^^.^ 
that  is,  placing  a  keeper  over  the  goods  is  sufficient :    2.  Wellington^ 
Nor  does  the  use  by  the  debtor  or  his  family,  of  such  articles 
as  will  not  be  injured  by  the  use,  if  by  permission  of  the  offi- 
cer, vacate  the  attachment. 

§  30.  The  same  principle  in  this  case,  the  pit.,  a  deputy  11  Mass.  IL 
sheriff,  attached  certain  goods  as  the  property  of  Joseph  D.  3i7, 32i,Ly- 
Lyman,  at  the  suit  of  William  Bpardman,  and  his  friends,. the  man^ai^ 
defts.,  receipted  for  the  goods  to  tfie  pit.,  and  promised  in  writ-  The  receipter 
ing  to  deliver  them  to  him  on  demand,  and  be  returned  he  {he'^<I!SdsT 
attached  them  &€•     The  attachment  in  fact  was  only  by  the  the  debtor,  if 
officer's  making  a  schedule  of  thp  goods.  When  this  action  was  execution  be 
on  their  receipt — held,  it  was  not  for  the  receipfcrs  to  say  no  [Jj^dy*  Jj^^"' 
attachment  was  made.  Bailees  of  goods  attached,  their  rights,  Kirby'sR.4b. 
13  Mass.  R.' 224. 

§  31.  The  officer's  return  on  an  execution,  that  the  judg-  n  Mass.  234. 
ment  debtor  had  enlisted  as  a  soldier  in  the  service  of  the 
United  States,  held  not  sufficient  to  charge  the  bail. 

§  32.  In  this  case  SuUivan  J.  said,  in  attaching  land  there  A.  D.  1782. 
must  be  some  formality  besides  entry  ;  but  in  a  late  case,  13  sparfTawk. 
Mass.  R.  128,  it  was  held,  it  was  not  necessary  for  the  officer  Pemn  v.  Le- 
to  enter  a  meeting-house,  in  order  to  attach  a  pew  in  it,  and  the  If '^^^'J^jqq 
court  suggested  the  officer  need  not  go  to  land  to  attach  it.      "' 
On  an  attachment  of  goods  the  officer's  possession  must  be 
notorious. 

^  33.  Property  was  attached  on  the  original  writ  by  the  13  Mass.  73, 
pit's,  direction  on  the  writ,  "  attach  sufficient  property  ;"  after-  ai.  r.  WaJcoit. 
wards  the  officer  arrested  the  deft.,  and  after  left  the  sum- 
mons.    Held,  the  attachment  was  good,  and  arrest  void,  as 
it  was  made  without  the  pit's,  direction. 

(j  34.  The  pit.,  a  printer,  had  a  large  property  in  types,  13  Mass.  R. 
and  the  officer  (deft.)  attached  all  those  fit  for  the  best  print-  ha'nf  "^'bJ"/' 
ing,  but  left  sufficient  types  for  common  printing,  also  attach-  Ungs,  a  depu- 
ed  a.prmting  press.     Pit.  brought  trespass,  and  deft,  pleaded  ^y^^^^^\ 
the  attachment  on  a  writ  &c. ;  pit.  replied,  that  the  press  and  Maine^Jan. 
types  attached  were  '^  tools  necessary  to  him  for  the  carrying  23, 1821. 
on  and  doing  the  business  of  his  trade,  art,  and  occupation  as 
a  book-printer,"  so  exempt  be.  on  Mass.  Act.  1805,  c.  100, 
from  attachment  be. ;  deft,  rejoined,  and  denied  they  were 
tools  of  the  deft,  necessary  &c. ;  held,  they  were  not.  Judg- 
ment for  the  deft.,  the  attaching  officer. 

^  35.  One  of  the  deft's.  deputies  attached  goods  to  a  larger  J^  Ma».  ^- 
amount  than  the  pit's,  demand  in  the  action  ;  held,  another  sradfoild^^' 

sheriff; 


86  CASE  ON  TORTS. 

Ch.  75.    deputy  of  the  deft,  could  not  attach  them  for  another  creditor 

Jlri.  8.      of  the  same  debtor,  for  the  attaching  officer  must  have  the 

V^^V^^  possession  and  controul  of  the  goods  attached;  this  the  second 

depu^  in  this  case  could  not  have,  as  the  first  had  the  same. 

V!J^'  ^        §  36*  If  ^wo  creditors  of  A  attach  his  lands  at  the  same 

029.  Shove  V.  •  «  i     i    •  t  t 

£)o^.  instant,  and  extend  their  several  executions,  they  are  tenants 

in  common  in  moieties ;  and  where  two  officers  so  attached, 
and  one  returned  he  attached  one  minute  after  12  o'clock, 
(Sunday  night)  and  the  other  immediately  after  such  hour ; 
held,  their  attachments  were  at  the  same  instant,  and  that  they 
so  intended. 
mi^.R.        ^  37^  ^  officer  attaches  goods,  and  delivers  them  to  two 
651. '_  ^"^ '  bailees  on  their  receipt  to  firing  them  forth  Sic. ;  held,  a  de- 
ls MaM.  R.    mand  on  one  of  them  is  sufficient.     So  he  attaches  cattle  of 
'^*  A,  and  deUvers  them  to  B  on  his  accountable  receipt,  B  per- 

mitted A  to  use  them,  the  officer  may  take  them  out  of  A's 
possession,  though  the  general  owner,  as  his  said  possession  is 
mere  indulgence  of  the  officer  or  of  B  ;  Bond  «.  Padelford. 

^  38.  Attachments  in  J^Tew  York.  It  appears  that  by  an 
act  passed  in  1808,  (sess.  31,  c.  204)  for  the  more  speedy 
recovery  of  debts  to  the  value  of  $25,  justices  of  the  peace 
Bre  authorized  to  grant  an  attachment  against  the  property  of 
an  absconding  or  concealed  debtor,  and  the  constable  is  direct- 
ed to  keep  the  property  so  attached,  to  satisfy  the  judgment 
the  creditor  may  recover. 

Held  on  it,  that  such  an  attachment,  honAfide  made,  creates 
a  lien  on  the  goods  attached,  not  only  against  the  debtor's 
acts,  but  against  a  subsequent  attachment  or  execution  of  any 
other  creditor  ;  but  the  lien  will  be  lost  if  the  creditor  do  not 
prosecute  bis  suit  to  judgment  and  execution  with  all  due  dili- 
gence. "  Id  Connecticut  an  attachment  cannot  hold  the  pro- 
perty for  more  than  sixty  days  after  the  judgment ;"  10  Johns. 
R.  129,  132,  Van  Loan  v.  Kline — may  make  attachments. 
So  in  the  law  of  Massachusetts,  but  neither  her  statutes  nor 
that  of  New  York  points  out,  which  is  an  attachment ;  there- 
fore in  both  States  it  must  be  construed  as  in  the  many  decis- 
ions above,  in  Massachusetts,  also  as  to  proceeding  with  all  duo 
diligence,  being  reasonable  judicial  constructions  made  on  the 
principles  of  tbe  common  law. 

10  Johns.  R.  167,  171,  the  justice  has  a  discretionary 
power  as  to  the  evidence  on  which  to  issue  such  attachments, 
and  if  he  admit  the  pit's,  oath,  it  is  error  of  judgment,  and  not 
excess  of  jurisdiction— court  not  unanimous.  Attachments  are 
issued  on  the  act,  on  proof  the  debtor  had  departed,  or  is.  about 
to  depart  from  the  country,  or  is  concealed  to  avoid  his  credit- 
ors txc. ;  act  (sess.  82,  c.  186)  empowers  the  justice  to  ex- 
amine on  oath  the  party  applymg  be.  \  see  2  Stra.  993. 
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^  39.  Aiiachw^ewii  in  Virginia.    There  is  in  that  State  a    Ch.  75. 
^statute  as  to  attachments,  which  authorizes  ooe,  only  where  a    Art.  9» 
person  complains  to  a  magistrate,  that  his  debtor  is  removing  v«^*v^^ 
out  of  the  county  or  corporation  privately,  or  absconding,  or  ^°/j5  ^^• 
conceals  himself,  so  that  the  ordinary  process  of  law  cannot  be  ^iaitE  0! 
served  upon  him.     On  the  true  construction  of  diis  law  it  must  Hendiy.— 
be  shewn  the  debtor  was  actually  removing,  privately,  or  actu-  ^^218^-^ 
ally  did  abscond,  or  actually  did  C9nceal  himself,  and  the  cred-  Rev.  Code, 
iter's  debt  roust  exceed  $20,  or  1000  pounds  of  tobacco,  and  p-  HS.— 
the  creditor  himself  was  held  to  complain,  and  to  give  the  l^^'        ' 
security  to  prosecute*  An  attachment  irregularly  made  must  be 
quashed  ex  officio  by  the  court  to  which  returned,  though  no 
bail  be  given,  or  plea  filed  by  the  deft. ;  so  even  in  arrest  of 
jadgment  after  verdict  for  the  pit.     Plea  in  abatement  to  such 
attachment  must  conclude  praying  it  be  quashed.    A  general 
demurrer  to  a  plea  in  abatement  is  good,  though  it  be  defec- 
tive only  in  form.     A  plea  the  deft,  never  absconded  is  in 
abatement.     If  a  district  court  reverse  a  judgment  of  a  county 
court,  it  must  give  such  a  judgmentas  that  dbould  have  givcQ. 
The  opinion  seems  to  have  been,  that  the  act  of  Virginia  as  to 
special  demurrers,  fs  like  the  3d  and  4th,  and  that  does  not 
extend  to  pleas  in  abatement: 

Art.  9.  Officers  of  the  United  States,  Marshals^  fye.  %  1. 
The  U.  States  have  not  in  the  respective  States  any  coroners,  or 
constables,  sheriffs,  or  deputy  sherifil ;  but  they  have  marshals 
and  their  deputies,  who,  in  executing  Federal  law,  are  nearly 
the  same  as  sheriffi  and  their  deputies  in  executing  State  law. 
These  marshals  and  their  deputies  derived  much  of  their 
power  from  the  common  and  maritime  law,  varied,  however, 
in  some  material  points  by  the  constitution  and  statutes  of  the 
United  States. 

^  2.  By  this  act  of  Congress  every  marshal  is  appointed  for  Judicial  Act 
four  years,  and  for  a  district,  generally  commensurate  with  a  sept?2^''' 
State,  removeable  at  the  pleasure  of  the  president  of  the  ] 789.-1  Salk.. 
United  States.    The  marshal,  like  the  sheriff,  appoints  his  de-  ^7'  ^• 
puties,  for  whom  he  is  answerable.     The  duty  of  the  marshal 
(among  other  things)  is  to  execute  in  his  district  ^'  all  lawful 
precepts  directed  to  him,  and  issued  under  the  authority  of  the 
United   States."     He  has   '*  power  to  command  necessary 
assistance  in  the  execution  of  his  duty,"  and  to  appoint  one  or 
more  deputies,  removeable  from  c^ce  by  the  District  or  Cir- 
cuit Court  '^  sitting  within  the  district,  at  the  pleasure  ot 
either;"  and  each  marshal  gives  bonds  also  to  the  United 
States  for  the  faithful  performance  of  the  duties  of  his  office, 
"  by  himself  and  by  his  deputies."   And  ^^  in  all  causes  wherein 
the  marshal  or  his  deputy  shall  be  a  party,  the  writs  and  pre- 
cepts therein  shall  be  directed  to  such  disinterested  person  as 
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Ch.  75.  the  court,  or  any  justice  or  judge  thereof  may  appoint,  and  the 
Art.  9.  person  so  appointed  is  by  the  act  authorized  to  execute  and 
return  the  same"  process.  *'  And  in  the  case  of  the  death  of 
any  marshal,  his  deputy  or  deputies  shall  continue  in  office, 
unless  otherwise  specially  removed,  and  shall  execute  the  same 
in  the  name  of  the  deceased^  until  another  marshal  be  ap- 
pointed and  sworn ;  and  the  defaults  and  misfeasances  in 
office  of  such  deputy  or  deputies  in  the  mean  time,  as  well  as 
before,  shall  be  adjudged  a  breach  of  the  condition  of  the 
bond  given,  as  before  directed,  by  the  marshal  who  appointed 
them  ;  and  the  executor  or  administrator  of  the  deceased  mar- 
shal shall  have  like  remedy  for  the  defaults  and  misfeasances 
in  office  of  such  deputy  or  deputies  during  such  interval,  as 
they  would  be  entitled  to  if  the  marshal  continued  in  life,  and 
in  the  exercise  of  his  said  office,  until  his  successor  was  ap- 
pointed and  sworn  or  affirmed."  '*  And  every  marshal  or  his 
deputy  when  removed  from  office,  or  when  the  term  for  which 
the  marshal  is  appointed  shall  expire,  shall  have  power  not- 
withstanding to  execute  all  such  precepts  .as  be  in  their  hands 
respectively,  at  the  time  of  such  removal  or  expiration  of  office ; 
and  the  marshal  shall  be  held  answerable  for  the  delivery  to 
his  successor  of  all  prisoners,  which  may  be  in  his  custody  at 
the  time  of  his  removal,  or  when  the  time  for  which  he  is  ap- 
pointed shall  expire,  and  for  that  purpose  may  retain  such 
prisoners  in  hi^  custody,  until  his  successor  shall  be  appointed 
and  qualified  as  the  law  directs."  These  sections  are  formed 
on  the  leading  principles  of  the  common  law  in  similar  cases ; 
but  the  clauses  are  new,  which  make  the  marshal  after  his 
death  liable  for  the  defauhs  and.  misfeasances  in  office  of  the 
deputies  he  appointed,  and  which  give  the  executors  or  admin-^ 
istrators  of  the  marshal  an  action  against  his*  deputies  for  de- 
faults or  misfeasances  committed  after  his  death,  and  as  to 
which  there  never  could  be  any  right  of  action  in  the  marshal 
himself. 

§  3.  By  several  acts  of  Congress,  further  powers  and  du- 
ties are  assigned  to  marshals,  in  various  cases,  to  be  executed 
by  them  or  their  deputies.  A  very  important  branch  of  this 
is,  their  taking  into  custody,  and  safely  keeping  vessels,  and 
almost  all  other  property  libelled  in  the  Federal  courts.  See 
resolution  of  Congress,  Sept.  23,  1789,  and  Mar.  3,  1791. 

^  4.  In  the  construction  of  the  powers  and  duties  of  mar- 
shflJs  and  their  deputies,  as  well  in  regard  to  each  other  as 
third  persons,  many  questions  have  already  arisen,  but  when 
they  have  arisen,  they  have  been  decided,  and  must  ever  be 
decided  by  those  very  principles  of  the  common  law  ;  by,  or 
on  which,  questions  of  construction  of  the  powers  and  duties 
of  sheriffs  and  their  deputies  have  been,  ^nd  must  be  decided* 
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The  decisions  in  the  books  geDerally,  applicable  to  such  state  Ch.  75. 
officers,  are  also  applicable  to  the  Federal  officers  }  except  Jlrt.  10. 
^here  statutes  makes  a  difference.  Vm^V^V^ 

§  6.  By  this  act,  no  officer  can  arrest  any  "  non*commis-  Act  of  Con- 
sioned  officer,  musician,  or  private,"  or  take  him  in  execution,  «ro»»  Mar. 
for  any  debt  under  £20,  contracted  before  enlistment,  nor  for     ' 
any  debt  contracted  after  enlistment. . 

(^  6.  Though  the  duties  of  excise  8cc.  accrue  to  the  United  ^  Crancli>   . 
States,  while  A  is  in  office,  as  collector  thereof,  yet  he  cannot 
collect  them  after  he  is  removed  from  office ;  but  they  must  be 
collected  by  his  successor,  and  A  is  not  accountable  for  them 
where  not  negligent.  Streshley  v.  United  States. 

^  7.  Error  to  the  Circuit  Court,  Virginia.  Held,,  if  a  debtor  9  Cranch,74», 
be  committed  to  the  State  gaol,  by  process  issued  by  the  Unit-  86,  Randolph 
ed  States  Court,  and  make  his  escape,  the  marshal  is  not  ^'  **"  "' 
liable.     A  debtor  so  in  gaol  is  not  in  the  marshal's  custody. 

^  8.  The  marshal  receives  United  States  money  on  execu-  9  cranch 
tion,  and  is  ordered,  legally,  by  the  comptroller  to  pay  it  into  212,  United 
the  United  States  Bank.    Afterwards^  but  before  he  so  pays,  Giiesy  al* 
be  gives  bis  official  bond  with  sureties  i  they  are  not  liable  for 
this  money. 

Art.  10.  Rights  of  the  deputy. 

^1.    If  one  put  in  a  deputy,  widioutany  allowance  of  6  Mod.  28^ 
salary,  he  has  no  remedy  but  by  quantum  meruit^  and  that  ^*  CJodol- 
against  his  principal.     A  reasonable  bargain  may  be  made  for  ^  '***'  ^ 
a  part  of  his  fees.     His  power.    2  Johns.  R.    63,  73 ;   2 
Wash.  126 ;  1  Bin.  240. 

(}  2.  It  is  essential  when  a  deputy  is  appointed,  that  he  have  1  Esp.  198.— 

all  the  powers  of  his  principal,  "and  any  covenant  or  condi-  P®*>-^2,Nor- 

tion  to  restram  it,  is  void  m  law."     And  if  the  bond  or  cove-  —Parker  9. 

nant  contain  one  matter  that  is  legal,  and  another  that  is  illegal,  K»tt.— 1  Esp. 

the  whole  is  void.     By  law  the  principal  is  empowered  to  case.— f  Ld 

execute  matters  by  himself,  or  by  his  deputy.   And  it  has  ever  Ray m.  568.-1 

been  a  fair  construction,  that  if  the  principal  deputize  at  all,  *2  Mod.  467. 
•  .,.,,  .,*  tT-i  — Cro.  £1. 

ne   must  give  bis  whole  power  in  the  case.     But  it  by  no  533. 

means  follows,  because  the  sheriff  or  marshal,  or  prmcipal, 

deputizes  in  one  case,  he  must  in  all ;  for  it  is  law  and  prac* 

.  tice  for  him  to  make  a  deputy  in  a  single  case  or  action.  See 

a.  6,  s.  II. 

^  3.  If  the  officer  make  return  on  an  execution,  that  he  has  2  Mass.  R. 
appointed  two  of  the  appraisers  of  real  estate,  to  be  levied  '44,  Eddy  r, 
upon,  he  must  add,  that  the  debtor  refused  to  choose  one  ;  for    °*^ 
it  ought  to  appear  in  the  return,  the  debtor  had  an  opportuni-' 
ty  to  choose  one. 

^  4.  This  was  replevin  for  a  horse.     Held,   the  disputes  9  Mass.  R. 
between  the  deputies  of  the  same  sheriff,  as  to  property  at   112,  Periey«. 
tached,  ought  to  be  adjusted  by  him,  and  not  by  actions  be-  ^^•**'' 

veL.  III.  12 
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tween  them.    AttachiDg  officer's  bailee  has  no  interest  in  th« 
goods,  though  he  give  a  receipt,  and  promise  to  return  them. 

Abt.  U.  Other  cusbm  in  Maaachusettt  as  to  baU^  S^e.  . 

^  1.  In  this  action  the  court  decided :  1.  That  an  action 
lies  against  the  sheriff,  for  his  deputy's  taking  insufficient 
hail. 

Secondly.  That  in  such  a  case  it  is  unnecessary  to  al- 
lege in  the  declaration,  the  officer  knew  the  bail  was  insuf- 
ficient. 

Third.  That  the  pit's,  proceeding  against  the  bail  is  no 
waiver  of  his  action  against  the  sheriff,  as  to  damages.  CIk 
28,  a.  6. 

^  2.  In  this  case  the  officer  attached  the  deft's.  goods  on 
mesne  process,  and  judgment  was  for  the  deft.  The  pit. 
reviewed ;  and  the  court  held  that  the  officer  could  not  de- 
tain the  goods,  for  by  the  judgment  for  the  deft,  the  attach- 
ment was  dissolved,  and  the  officer  became  liable  to  an  action 
for  detuning  them. 

%  3.  This  was  an  action  by  a  deputy  sheriff,  stating  he  had 
an  execution  against  A,  in  favour  of  B,  for  $ —  to  execute,  and 
having  it  in  his  power  to  arrest  and  commit  A  ;  C,  the  deft's. 
intestate,  and  D,  by  their  writing,  in  consideration  the  ph.,  at 
their  request,  would  forbear  to  arrest  A,  promised  the  pit. 
they  would  deliver  A  to  him,  at  a  day  and  place  named,  or 
pay  the  debt  and  fees,  and  save  the  pit.  harmless ;  pit.  for- 
bore, and  paid  the  creditor.  A,  the  debtor,  placed  in  the  hands 
of  C  and  D,  a  sum  equal  to  the  debt,  as  indemnity,  which 
sum  is  afterwards,  by  agreement  between  A  and  them,  applied 
to  pay  other  executions  against  A,  who  is  not  delivered  to  the 
officer.  Helf],  he  has  no  action  against  C  and  D  on  this 
promise,  nor  for  the  money  put  into  their  hands  by  the  debtor. 
For  it  was  a  violation  of  the  officer's  duty  to  take  the  prom- 
ise, when  he  might  and  ought  to  have  arrested  the  debtor's 
body,  and  he  countermanded  the  money  so  deposited,  as  he 
had  power  by  law  to  do.  And  generally,  officers  "  cannot 
protect  themselves  against  the  damages  arising  from  a  breach 
of  official  duty,  by  any  collateral  stipulation  for  indemnity." 
sfTc^"^^'^  ^  ^*  '"  ^^^  action  against  the  sheriff  for  his  deputy's  taking 
1801  Brown  insufficient  bail,  the  court  decided  :  1.  The  sheriff  is  liable  if 
&al.9.  Allen,  his  deputy  tak"^  insufficient  bail :  2.  That  though  the  officer 
is  obliged  to  take  bail,  he  is  not  bound  to  take  insuffiment  bail. 

Third.  It  is  not  enough  the  bail  have  property  merely  to 
the  amount  of  the  sum,  but  must  be  a  man  of  good  credh  for 
that  sum. 

Fourth.  Taking  the  poor  debtor's  oath  is  prim&  facie  evi- 
dence of  ijisolvency. 

^  5*  The  officer  is  bound  to  know  the  sufficiency  of  the 
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bail.  In  this  case  the  principal  absconded.  The  pits,  took  -  Ch.  75. 
an  assignment  of  the  baU  bandf  and  brought  scire  facias  against  Art,  12. 
the  bail,  took  him  in  execution,  and  he  swore  out  of  gaol ;  and  ^^v^^ 
held,  this  was  no  bar  to  the  present  action  against  the  sheriff. 

Abt.  12.  Officers^  returns  amittedy  execution  where  vedid 
or  notj  and  other  matters. 

^  1.  JVb^  returning  a  writ,  the  effect.    In  this  case  it  was  6Co.90,oi^ 
held,  that  if  a  fieri  facias  execution  be  not  returned  ;  yet  the  ^JJ^^^J^vL 
sale  of  the  debtor's  goods  thereon  is  valid.    *'  So  if  a  man  be  24T— 21  h! 
taken  on  a  capias  ad  saiisfaciendumj  the  execution  is  well  done,  Vl.  6  a. 
though  the  writ  be  never  returned."     But  if  capias  in  process 
be  not  returned,  the  arrest  is  tortious,  and  the  officer  is  liable 
to  an  action ;  for  the  end  of  the  arrest  is  to  the  intent  the 
part}'  appear  and  answer  the  pit. ;  but  in  executions,  when  the 
sheriff  alone  does  it,  as  a  capias  ad  satisfaciendum^  habere  fa- 
cias seisinam^  or  possessionem^  if  the  execution  be  duly  done, 
it  is  good,  though  not  returned.     But  in  elegit  it  must  be  re- 
turned ;  if  not,  it  is  void  as  this  is  by  inquest  Sz;c.     These  rea- 
ons  are  given,  for  it  beingValid  in  case  of  sl  fieri  fadaSy  though 
not  returned:    1.  "The  levying  the  debt  is  well  done,  and 
the  deft,  cannot  oppose  it :    2:  "  The  e^ect  of  the  author- 
ity which  the  sheriff  had  by  force  of  ihe  fieri  facias  was  exe- 
cuted." 

Third.  It  would  prejudice  the  deft.,  if  the  non-return  should 
expose  him  to  a  new  execution,  and  leave  him  to  his  action 
against  the  sheriff. 

^  2.  Fourth.  If  the  sale  of  the  goods  by  force  of  the  writ,  by 
the  non-return,  be  ill,  none  would  buy  them  :  this  would  defeat 
the  execution,  the  fruit  of  every  suit.  The  order  to  return  it, 
is  but  a  command  to  the  officer,  *^  to  make  return  ;"  and  if  he 
do  not,  he  is  amerced.  "  Yet  the  execution  shall  stand  in 
force." 

^  3.  In  this  case,  top,  it  was  adjudged  that  the  service  of  a  4  Co.  «A,  67, 
capias  ad  satisfaciendum  is  good,  though  not  returned.     So  as  ^^^** 
to  writs  of  seizin  and  possession ;    and  generally,  as  to  all  com.  D.  Re- 
writs  of  execution^  that  are  the  most  fined  process,  and  af-  turn  F.  l. 
ter  which   no  judgment  is  to  be  given,  or  further  process 
had."     So  where  no  inquest  is  to  be  taken,  "  but  only  land  is 
to  be  delivered,  or  seizin  had,  or  goods  sold,  be.  which  are 
but  matters  of  fact ;  these  are  good,  though  the  writ  be  not 
returned."   But  executed  in  part  must  be  returned  so  as  to  be 
renewed. 

§  4.  So  if  dower  be  assigned  by  writ,  the  widow  is  seiz-  ^^.^^  ^\, 
cd,  though  the  writ  be  not  returned.  Ashboroughi 

But  by  our  laws  many  executions  must  be  returned,  as  they 
and  the  returns  on  them,  are  to  be  recorded  in  the  reststry  of 
diieds,  as  a  part  of  the  title,  acquired  under  them,   nhenthii 
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1  Salk.  318, 
Oviat  0. 
Vyncr. 


Cowp.  20, 
Bowlaod  V, 
Ifeale. 


1  Salk.  409, 
Freeman  v. 
Btowith. 


6  Bac.  Abr. 
156—6  Co 


6  Com.  D. 
Return  D. 
D.2. 


Cro.  El.  237, 
233,  Mount- 
ey  r.  An- 


is  the  6ase,  the  executing  the  execution,  as  extending  on  real 
estate,  or  rents,  is  invalid,  unless  the  same  be  returned,  and  so 
recorded  within  the  time  limited  by  law.  And  this  is  not  at  ayi^- 
inconsistent  with  the  general  rule  above  stated,  for  here  tb^l^ 
is  a  material  act  to  be  done  in  regard  to  the  execution^to  com- 
plete the  title  under  it,  after  it  is  levied  pa-  the  debtor's 
estate. 

^  5.  If  on  scire  faciasy  all  the  money  be  not  levied,  the  writ 
must  be  returned  before  a  second  execution  can  issue ;  for 
that  must  be  grounded  on  the  first.  But  if  on  the  first  exe- 
cution, all  the  monies  had  been  paid,  it  need  not  be  returned. 
^  6.  In  capias  on  mesne  process,  the  writ  must  be  shewn  to 
be  returned,  not  an  execution.  And  in  the  case,  the  court 
recognised  Hoe's  case  as  good  law.  In  case  of  mesne  process, 
the  return  of  the  writ  is  obviously  indispensably  necessary  ; 
for  the  writ  is  the  foundation  of  all  the  after  proceedings  in 
the  suit,  which  cannot  be  had  if  it  be  not  returned. 
.  ^  7.  But  on  scire  facias,  there  may  be  a  difference  where 
the  officer  is  commanded  to  have  the  money  in  court.  In  this 
ease  the  court  has  said  he  cannot  justify  without  shewing  the 
writ  returned.  Modern  cases  secusy  Cowp.  18;  10  East  73  |f 
8  Johns.  R.  54. 

^  8.  If  the  officer  be  guilty  of  a  nonfeasance  in  not  return- 
ing a  returnable  writ,  he  becomes  a  trespasser  a6  initio,  and 
90,  SI,  Hoe's  liable  to  an  action  as  to  every  thing  he  has  done  under  it,  for 
*****  the  reasons  stated  in  Emerson  v.  Balch  &  al.,  and  all  writs  in 

mesne  process  must  be  returned  ;  hence  every  arrest  or  attach- 
ment is  a  trespass  if  the  writ  be  not  returned. 

$  9.  Whenever  the  officer  may  return  that  the  writ  came  to 
him  too  late  to  be  served,  no  action  lies  against  him.  So  the 
officer  may  return  he  was  ready,  and  the  pit.  came  not  to  re- 
ceive seizin.  And  so  in  replevin,  that  no  one  shewed  him  the 
cattle.  , 

^10.  Scire  facias  on  a  judgment  in  debt.  Plea,  that  on  b.  fieri 
facias  the  sheriff  of  I^ondon  took  divers  of  the  deft's.  sheep 
Srews.^  for  the  debt,  "  and  yet  retains  them."  This  plea  was  held 
good,  though  it  was  not  alleged  the  writ  was  returned,  and 
Uiough  it  was  conditional,  ita  quod  habeas  denarios  in  curia 
fac.,  for  the  pit.  has  his  remedy  against  the  sheriff.  The  ex- 
ecution is  legal,  and  the  deft,  cannot  resist,  it.  A  like  princi- 
ple was  stated  in  Rook  v.  Wilmot,  Cro.  El.  208,  209. 

^11.  From  these  and  many  other  cases  these  principles 
are  to  be  extracted  :  First.  If  any  further  proceedings  are  to 
be  had  in  the  case,  in  court,  after  the  writ  is  returned,  and  as 
a  consequence  thereof,  then  a  return  of  it  must  be  made. 

^  12.  Second.  If  a  subsequent  precept Js  to  be  issued,  in 
the  same  cas&9  the  prior  one  must  be  returned,  that  an  alitf^ 
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or  plurie$  &c.,  may  issue ;  for  as  the  prior  one  may  be  satis-  Ch.  76. 
fied,  the  court,  till  that  is  returned,  will  not  issue  a  posterior  Art.  12. 
writ.  N^^y^^ 

^13.  Third.  Whenever  the  writ  and  execution  make  a 
part  of  the  pit's,  title,  it  must  be  returmed  ;  as  where  it  is  lev- 
ied on  the  debtor's  real  estate,  or  on  the  rents  of  jt,  or  wher- 
ever the  doings  on  the  execution  are  to  make  part  of  the  title 
under  it  of  record. 

Fourth.  Wherever  the  law  expressly  requires  it  to  be  re- 
turned and  recorded,  it  must  be  returned  and  recorded. 

(^14.  The  officer* $  return  i»  vaUdj  though  judgment  be  re* 
versedj  and  execution  not  returned. 

*'  If  the  officer,  on  Jieri  faeiasj  sell  goods,  and  afterwards  s  Co.  96.<^ 
the  judgment  is  reversed  by  a  writ  of  error,"  the  deft,  cannot  lo  Co.  46.— 
have  the  goods,  but  only  the  money  they  sold  for,  beeause  1st,  ec^iioD  9.— ' 
Otherwise  there  would  be  no  buyers.     2d.   The  officer  is  7  Johns.  R. 
compellable  to  levy  the  debt  of  the  deft's.  goods.     For  more  55*  r"L  ^^ 
on  this  point,  see  effect  of  recovering  a  judgment,  Cabot  «• 
Bingham;  Sargent  v.  Webber;  Stickney  v.  Atwood,  Sic.  in  our 
practice. 

^15.    Case  against  a  coroner.     He  replevied  goods  the  2MM8.lt 
sheriff  had  attached  at  the  pit's,  suit  against  one  Hall ;   one  244,  Udd  v. 
Greenleaf  sued  the  replevin.      Held,  the  original  creditor  2Phil  Evid! 
could  not  sue  the  coroner  for  taking  insufficient  pledges  in  the  223,  Gibbs  9. 
replevin  suit,  or  for  other  misfeasance  in  the  service  of  it,  but  ^g  j^ns  "r. 
only  the  sheriff,  who  had  special  property  in  the  goods,  the  435.-2  H. 
general  property  being  in  abeyance ;   he  had  attached  these  Bi.  36.— Bull, 
goods,  and  might  have  maintained  trover  or  trespass.  '  ^' 

^17.  This  was  idre  facias  by  the  State  Treasurer  against  4  Mass.  R. 
a  sheriff  8ic.,  and  held,  the  sheriff'3  bond  to  the  treasurer  of  ^»  ^^.*n- 
the  State  is  for  the  benefit  of  individuals  who  may  suffer  by  phuiipr&^aK 
his  misconduct,  as  well  as  for  the  benefit  of  the  State,  and  the 
treasurer  is  a  mere  trustee  of  the  bond  for  their  use. 

$  18.  Replevm  for  a  chaise,  attached  as  Joel  Wilton's,  Sep-  9  Maw.  R. 
tember  17,  1808,  on  the  suil  of  one  Daniel  Dennie,  by  one  266,  Warren 
Caldwell,  a  deputy  sheriff.     Judgment  for  Dennie,  and  seiz-  * '   ®  '•*  •  • 
ure  within  30  days,  and  delivered  to  the  pit.     Dennie,  on  his 
receipt  to  account  for  it  to  the  officer,  advertised  in  season, 
but  not  sold.      After  the  thirty  days  expired,  Leland,  an- 
other deputy  sheriff,  seized  and  sold  it  on  another  execution, 
the  chaise  being  in  the  hands  of  the.  bailee  of  Caldwell,  though 
Leland  had  notice  of  the  first  seizure.     2d.    Held,  also,  an 
officer's  bailee  of  goods  .attached  by  him,  cannot  have  an  ac- 
tion against  one  for  taking  the  goods  out  of  the  bailee's  pos- 
session.    Caldwell  might  have  adjourned  his  sale  for  a  rea- 
sonable time,  and  his  attachment  would  have  continued- 
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Ch.  76. 

An.  12. 

9  Mass.  R. 

269,  Barnard 
&al.  V.Ward. 


16  Mass.  R. 

fiOO.-.9Mass. 
R.  036,  Sew- 
all  ii  al.  r. 
BfattooD. 


]2  Mass.  R. 

168,TyIerr. 
Almftr.— As 
to  siMh  let- 
ters &c.  see 
7  D.  «L  E. 
117.— Ch. 
136,  a.  19,8. 
21.— a  Bin. 
404.— 7  D.  & 
E.  113—7 
Taun.  8.-1 
Phil.  Evid. 
80,81,82. 


II  M^iss.R. 

211,  Whittier 
V.  Smith. 


$  19.  Case  against  a  sheriff,  for  the  neglect  of  Howe,  his 
deputy,  who  attached  a  horse  as  the  property  of  one  Shat- 
tuck.  On  judgment  the  execution  was  delivered  to  him  with- 
m  the  thirty  days,  but  he  neglected  to  seize  and  sell  the  horse, 
and  before  the  return  day  of  the  execution,  the  judgment 
debtor  died  insolvent,  and  the  officer  returned  the  execution 
not  satisfied.  Held,  he  was  liable  for  his  neglect  to  the  cred- 
itor. Deft,  defaulted.  The  officer  who  levies  an  execution 
is  not  held  to  record  it. 

§  20*  This  was  case  against  the  sheriff  of  Hampshire  coun- 
ty, for  the  misfeasance  of  one  of  his  deputies.  December 
16,  1805,  the  pits,  sued  one  Johnson,  in  common  form,  and 
specially  directed  the  deputy  to  attach  sufficient.  He  attach- 
ed two  oxen  and  two  cows,  Johnson's  property ;  and  the  pits, 
got  judgment  for  ^78  damages,  and  ^169.93  costs,  and  exe- 
cution issued  in  time  to  another  deputy  of  the  deft.,  who  cal- 
led on  the  first  for  the  cattle  attached  to  be  sold  &c.,  but  he 
did  not  produce  them,  or  account  for  them,  but  in  fact  return- 
ed them*  The  damages,  if  any,  agreed  $100.  Suit  was 
pending  five  years.  The  court  held,  on  these  facts  and  gen- 
erally, let.  The  officer  is  answerable  to  the  credhor.  2d. 
The  object  of  the  attachment,  on  mesne  proce$ii  is  to  compel 
the  deft's.  appearance,  and  to  secure  to  the  pit.  the  benefit  of 
his  judgment.  3d.  The  debtor  is  bound  to  support  the  cattle 
attached,  after  notice  to  him  by  the  officer.  4th.  if  he  ne- 
glect to  do  it,  and  they  perish  for  that  cause,  the  loss  is  his  $ 
Siey  are  at  his  risk.  5th.  If  unable  to  do  this,  he  may  get 
some  person  who  will  become  responsible  to  the  officer  that 
they  shall  be  produced,  when  demanded  to  satisfy  the  execu- 
tion. 6th.  The  officer's  apprehension  of  incurring  expense 
in  their  maintenance,  furnishes  no  excuse  for  his  neglect. 
Deft,  defaulted. 

$  21.  Case  against  the  sheriff  for  .the  default  of  his  deputy, 
in  not  satisfying  an  execution  ouuof  certain  goods  originally 
attached.     Held,  1st.  The  deputies  letters  and  confessions,  as 

?art  of  the  transaction,  are  evidence  against  the  sheriff.  2d. 
i^hen  an  officer  has  returned  an  attachment  of  cattle,  and  is 
sued  for  a  neglect  be.,  he  cannot  ^ew  in  bar  of  the  action, 
or  in  mitigation  of  damages,  that  the  expense  of  keeping 
them,  after  attached  and  before  execution,  would  have  exceed- 
ed the  value.  3d.  The  value  of  the  cattle  at  the  time  of  the 
execution  is  the  rule.  4.  The  officer  cannot  shew  the  judg- 
ment debtor  is  insolvent.  But,  5th,  may  shew  part  of  tho 
chattels  attached  were  not  the  debtor's  property, 

§  22.  'Offieer^i  property  in  goods  attached.  Deputy  sher- 
iff's action  on  the  deft's.  promise  to  re-deliver  goods  he 
attached,  when  called  for  ;  and  the  persons  who  receipted  for 
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the  goods  were  plt8«  in  that  suit  and  defts,  ia  this.     The  pit.    Cn.  75. 
demanded  the  goods  of  them,  m  order  to  make  another  at-    Art.  13. 
tachment  on  them ;   and  they  refused  to  deliver  them ;  but  v^^y^^ 
their  action  failed  being  commenced  too  soon.     Held,  the  ac- 
tion lay  ;   for  the  pit.,  the  officer,  had  a  special  property  at 
least,  in  the  goods  attached,  and  was  accountable  to  Andrews, 
the  general  owner  of  them,  and  his  right  to  the  restitution  of. 
them  became  absolute,  as  soon  as  the  deft's.  action  failed,  in 
which  they  were  attached ;  and  their  refusal  to  deliver  them,  when 
called,  was  a  breach  of  their  clear  and  express  promise,  and 
vested  in  the  pit.  a  right  of  action  to  the  value  of  those  goods. 

^  23.    Delivery  of  the  iuoecution  to  the  officer,  how  proved,  H  Mass.  It 
&c.     The  pit's,  attorney  is  a  competent  witness  to  shew  the  ^'^^1'*** 
attorney  so  delivered  it  within  30  days  &cc.    2d.  The  officer   ' 
attaching  property  is  liable  in  all  events  for  it  to  answer  the 
execution,  unless  the  pit.  by  some  act  or  neglect  discharge 
him.      3d.  If  the  attaching  officer  suiSer  the  property  attach- 
ed  to  be  carried  out  of  his  county,  the  delivery  of  the  execu- 
tion to  him  is  not  necessary  to  continue  his  liability  ;  for  if  he 
have  it,  he  cannot  extend  it ;  and  so  the  delivery  is  to  no  pup* 
pose. 

§  ^4.  Officer  cannot  seize  the  deft's.  goods  after  his  death.  12  Mass.  R. 
Execution  was  delivered  to  the  officer,  and  the  judgment  f^^^^^^ 
debtor  died  before  the  officer  began  to  execute  it.  Held,  as 
above  ;  the  debtor  ceased  to  have  any  property  in  them  at  his 
death,  and  from  thence  it  vested  in  his  administrator  by  rela- 
tion ;  only  attachment  or  seisEure,  by  our  law,  creates  any  lien 
on  the  goods. 

^  25.  Action  agaimt  the  sheriff,  or  hii  deputy.     As  if  the  12  Mass.  R. 
deputy  neglect  his  duty  on  mesne  process  or  execution,  an  '^^»  ^"Tf!! 
action  lies  against  either  at  the  election  of  the  party  mjured,  See  Ch.  73, 
by  our  immemorial  practice,  and  a  fair  construction  of  our  «•  2,  s.  12. 
Statutes,  though  only  against  the  sheriff  in  England. 

§  26.  The  constable^  power  to  sell  must  be  proved.  Sel-  2^®^"*  ^• 
ling  on  execution  is  not  sufficient  to  prove  property ;  for  his  ^  simpso?. 
sale  without  authority  gives  no  title  to  the  purchaser.  —2  Phil.  £r. 

'    $  27.    Where  the  (Officer  pays  only  nomiwd  damages.      If  }}*^^   ^ 
the  bail  taken  on  execution,  on  scire  fadas,  swear  out  of  gaol,  igs,  Nve  «! 
the  pit.  is  entitled  but  to  nominal  damages,  if  the  principal  be  Smith. 
poor,  and  always  subject  to  be  taken  in  execution  in  the  case. 
See  Albee  «.  Bartlett  b  al. 

So  only  nominal  damages,  if  the  creditor  neglect  one  month  ^  Mass-R. 
to  receive  seizin  on  his  execution,  and  levy,  and  the  officer  $07  Water- 
fails  to  return  it  in  season  to  be  recorded,  and  thereby  the  pit.  ^"!*  *• 
loses  his  levy.      Held,  in  an  action  on  the  case  against  the     "  ^' 
^eriff,  for  the  neglect  of  his  deputy,  the  month  was  an  un- 
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Ch.  75.    reasonable  delay,  and  a  waiver  of  the  plt^s.  attaehment  and 
Art.  12.  lien. 

^^^'VX^       $  ^^*  ^^  ^J^JST^  power  in  making  an  arrest  of  offenders^ 

10  Johns.  R.   requiring  aidj  fyc. 

M,  CoyiM ».       Action  of  assault,  battery,  and  false  imprisonment  against 

IgJ"^^'  "  *®  deft.,  sheriff  of  Orange  county.  Plea,  not  guilty,  with  a 
•  right,  by  consent,  to  give  any  special  matter  in  evidence.  The 
deft,  had  a  justice's  warrant  to  arrest  five  persons,  on  a  charge 
of  having  in  a  riotous  and  tumultuous  manner  assembled  to- 
gether, and  of  having  committed  an  assault  and  battery  on 
Thomas  Edsall  &  al.  Held,  1st.  That  the  sheriff  being  ex 
officio  a  conservator  of  the  peace,  it  is  his  duty  to  arrest  all 
persons  with  their  abettors,  who  oppose  the  execution  of  legal 
process.  When  he  had  such  a  warrant  and  came  to  the  house 
where  the  offenders  were  assembled,  and  being  resisted,  and 
not  able  to  arrest  them,  commanded  A  and  others  to  guard  the 
house  and  prevent  their  escape,  while  he  weut  to  the  next 
town  for  aid,  about  four  miles ;  further,  held,  that  A  and  the 
others  were  bound  to  assist  him,  on  his  order,  in  preserving 
die  peace,  or  m  arresting  the  offenders.  3d.  That  the  sheriff 
was  to  be  deemed  constructively  present,  so  as  to  justify  A 
and  the  others  in  arresting  the  offenders,  during  his  temporary 
absence,  for  said  purpose  of  getting  further  aid.  4th.  Of  this 
fact  the  jury  is  to  judge.  5th.  That  if  A  and  the  otliers  so 
commanded  by  the  sheriff,  should  in  his  temporary  absence, 
as  above,  permit  or  assist  the  offenders  to  escape,  they  would 
be  liable  to  punishment.  *'  The  question  in  these  cases  does 
not  turn  on  the  fact  of  distance,  so  long  as  the  sheriff  is  with- 
in his  county,  and  is  bona  fide  and  strictly  engaged  in  the 
business  of  the. arrest."  New  trial  granted.  Spencer  J.  dis- 
sented on  the  ground  of  constructive  presence.  The  court 
cited  the  case  of  Blatch  v.  Archer,  Ch.  65,  a.  2,  s.  7.  This 
is  an  important  case,  therefore  largely  attended  to,  becaose  it 
is  a  case  decided  wholly  on  the  principles  of  the  common  law, 
hence  law  in  every  State  in  die  Union,  in  which  tliis  law  baa 
not,  been  altered  by  some  statute. 

$  29.  IVhen  the  officer  alone,  and  not  the  party ^  is  liable  for 
an  iUegal  arrest.  The  officer  alone  is  liable,  if  he  arrest  one 
after  the  return  day  of  the  process,  regularly  sued  out  and  de- 
livered to  the  officer  by  the  party,  and  he  giving  no  direc- 
tions to  the  officer  to  arrest  after  the  return  day  of  the  attach- 
ment be.  And  generally  a  party  who  sues  out  and  delivers 
to  the  officer  a  valid  process,  is  not  responsible  for  his  irregu- 
lar proceedings  in  executing  it,  unless  it  appears  affirmatively, 
be  acts  by  the  party's  orders,  when  the  trespass  is  committed. 
Tjhe  party  is  answerable  only  for  the  validity  of  the  process^ 
and  for  good  faith  in  suing  it  out ;  and  if  liable  by  his  after 
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consent,  that  roost  be  clear  and  explicit,  and  founded  on  a  full  Ch.  75. 
knowledge  of  the  trespass.  These  rules  hold  equally  as  to  Art.  1 8. 
property.  \^^^y^>J 

§  30.  Jff'the  officer  J  on  a  writ  against  Aj  seize  E*s  goods  j  2  Phil.  Evid. 
he  is  a  witness  to  prove  his  property j  after  he  has   seized  238.— 6  Price 
them,  and  the  officer  has  returned  nulla  bona^  by  this  return  J^Pelree""^ 
he  is  precluded  to  claim  any  interest  in  the  goods ;  and  B  is 
not  affected  by  a  verdict  between  the  officer  and  original  pit. 
suing  for  a  false  return. 

<J  31.  Where  an  officer  has  a  writ  returnable  to  a  certain  4Hen.  &M. 
term  of  a  district  court  of  law,  he  may  return  it  any  time  212,222. 
during  the  term,  as  by  statute.  Dundas  &  al.  v.  Long's  admr. 

%  33.  On  an  execution  in  favour  of  A,  the  sheriff  seized  Telv.  44, 
Ayer's  goods,  (deft,  in  the  execution;  and  after  the  sheriff  ^y®'' ''' ^^'"^ 
was  discharged,  he  sold  them  to  Adin.  Held,  the  sale  was 
void.  When  the  said  sheriff  went  out  of  office  he  should 
have  delivered  the  goods  over  to  tlie  hew  sherifl.  Such  seiz* 
ure  does  not  aker  the  property  ;  and  in  such  case  the  officer 
ought  to  return  the  writ  executed  in  tanto.  And  had  such 
old  sheriff  continued  in  office,  he  could  have  sold  the  goods 
without  a  venditioni  exponas,  and  that  is  not  grantable  until  it 
appears  by  the  officer's  return,  that  the  goods  remain  for  want 
of  buyers. 

Art.  13.  The  effects  of  an  officer's  seizing  goods  on  exe- 
cution &c.  The  subject  matter  of  this  article  will  be  fully 
considered  in  a.  13,  ch.  136,  which  relates  to  estates  transfer- 
red, and  acquired  by  executions  levied  on  them. 

Art.  14.  An  officer's  powers  &c.  on  execution;  also, the 
subject  matter  of  this  article  will  be  fully  considered  in  a.  14, 
ch.  136,  which  relates  to  estates  transferred,  &c.  as  expressed 
a.  13  above. 

Art.  1 5.  An  officer's  powers  &2^.  on  warrants  of  distress  y 
also,  the  subject  matter  of  this  article  will  be  fully  considered 
in  a.  15,  ch.  136,  which  relates  &c.  as  expressed  a.  13  above. 

Art.  ]  6.  What  may  be  seized  by  officers  on  executions,  or 
taken  on  warrants  of  distress ;  also,  the  subject  matter  of  thi^ 
article  will  be  so  considered  in  a.  16,  ch.  136,  which  relates 
&c.  as  expressed  in  a.  13  above. 

Art.  17.  Executions,  or  warrants,  when  satisfied  &c. ; 
also,  the  subject  matter  of  this  article  will  be  so  considered  in 
a.  17,  ch.  136,  which  relates  be.  as  expressed  above  in 
a.  13. 

Art.  18.  Several  late  cases  as  to  officers  Sec. ;  also,  the 
subject  matter  of  this  article  will  be  so  considered  in  a.  19, 
ch.  136,  which  relates  be.  as  expressed  in  a.  13  above. 

Officer's  doings  in  relation  to  execution  and  warrants  of 
distress,  used  as  instruments  in  transferring  and   acquiring 
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estates,  their  powers  and  duties  therein,  will,  as  above  expres* 
sed,  be  brought  into  view  in  chapter  136,  in  which  executions 
■&C.  are  considered  as  one  species  of  instrument  in. passing 
and  conveying  estates,  and  property  of  almost  every  kind,  from 
man  to  man,  from  individuals  &lc.  to  corporations,  and  govern- 
ments be.,  by  being  levied  thereon  in  a  manner  numerous  stat- 
utes do  prescribe,  and  have  prescribed  from  the  first  settlement 
of  the  country  ;  and  in  a  manner  almost  peculiar  to  it.  To  levy 
executions  file.  efiTectually,  requires  much  legal  knowledge  as 
to  titles  to  estates  ;  therefore  is  properly  made  a  part  of  them, 
and  made  to  follow  immediately  such  knowledge  of  such 
titles. 

Art.  19.  Pleadings^  evidence^  fyc. 

Many  matters  in  pleadings  and  evidence,  in  regard  to  of- 
ficers &c.,  will  be  found  above  in  this  chapter ;  and  also  in  ch. 
65,  and  many  other  matters  as  to  them,  in  this  respect,  will  be 
found  in  almost  every  chapter,  and  especially  in  those  relating 
to  replevin  and  trespass.  Thi»  object  here  is  only  to  collect 
together  a  few  general  matters  on  this  subject.  The  officer 
and  the  pit.  or  person,  who  employs  him,  will  often  be  found 
pleading,  or  justifying  their  conduct  together,  and  certain  ge- 
neral rules  are  to  be  observed  by  both  and  each. 

%  1.  Rule  first.  If  the  pit.  in  the  action,  in  which  he  em- 
ployed the  officer,  justifies  on  an  execution,  he  must  shew  the 
judgment ;  for  the  pit.  is  liable  if  that  be  irregular ;  for  he 
must  see  that  it  is  regular  at  his  peril.  But  otherwise,  if  er' 
roneous;  for  if  erroneous^  that  is  the  fault  of  the  court,  not 
his.  But  most  commonly  the  officer  and  those  he  requests 
to  assist  him,  need  shew  only  the  execution ;  though  others 
aiding,  not  so  requested,  are  in  the  pit's,  situation.  As  to  the 
officer  and  his  assistants,  they  may  justify,  though  there  be  no 
judgment  against  the  deft.  For  as  against  him,  the  execution 
alone  is  sufficient,  for  heis  privy  to  the  record. 

(^  2.  Second.  But  if  a  stranger  sue  the  officer,  he  muA 
shew  a  copy  of  the  judgment ;  for  the  stranger  is  not  privy  to 
it,  and  as  to  him  the  officer  ought  to  shew  the  ground  whereon 
he  justifies. 

\  3.  Third.  The  officer  may  justify  though  the  judgment 
be  irregular  or  erroneous  ;  for  he  is  not  required  by  law  to 
examine  the  regularity  of  the  pit's,  proceedings,  or  the  errors 
of  the  court,  but  he  must  obey  his  precept  where  not  void. 

^  4.  But  the  officer  is  liable  where  the  matter  is  not  within 
the  jurisdiction  of  the  court,  for  then  all  is  void. 

^  5.  Even  the  pit.  may  justify  under  an  erroneous  judgment, 
as  that  is  the  court's  fault,  but  otherwise,  if  it  be  irregular  as 
above.    And  also,  an  erroneous  judgment  is  valid  till  reversed. 

^  6.  The  officer  loses  his  privilege  in  pleading,  if  he  join  in 
his  plea  with  the  pit. 
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^  7.  If  onQ  officiously  aid  in  executing  a  good  writ,  he  is    Ch.  75. 
not  liable  to  an  action  ;  but  otherwise,  if  issued  on  an  irregular    Art.  19. 
or   erroneous  judgment,  or   no  judgment  at  all ;    for  when   ^..^v^^ 
he  officiously  aids,  he  ought  to  see  there  is  a  proper  judgment  lo  Mod.  24, 
to  support  him.     He  has  not  any  privilege  whatever.  Tcmpieman'f 

%  8.  The  officer  is  answerable  as  to  jurisdiction,  on  the  \v?iies  122 
principle  ;  whether  the  matter  he  has  to  execute  is  within  the  128,  and  sun- 
court's  jurisdiction  or  not,  is  always  a  question  depending  upon  ^^  ®*^*" 
public  law,  the  common  or  statute  law  of  the  state,  in  the 
possession  of  every  one  in  legal  contemplation  ;  and  there  is 
no  hardship  in  requiring  the  officer,  as  every  other  person  is 
required,  to  know  this  law.     Every  man  who  takes  out  a  writ 
or  warrant  must,  at  his  peril,  know  the  jurisdiction  or  authori-  Doct.&Stud. 
ty,  by  law,  of  the  court  or  magistrate  that  issues  it.     Ignoran-  78,  I60, 151, 
tia  legis  nan  excu$ai,  is  a  maxim  of  Roman  and  English  law  3%*^i*"I « 
that  applies  to  all,  invindbh  ignorance  excepted  in  a  few  cases.  878.*"  * 

But  as  to  erroneous  or  irregular  matters,  the  case  is  very 
different,  for  whether  the  court  or  magistrate  proceeds  irregu- 
larly or  erroneously,  is  generally  a  question  depending  upon 
factSy  and  on  steps  taken,  facts  appearing,  motions  made,  and 
pleadings  had,  known  only  to  the  court  or  magistrate  ;  and  in- 
to the  detail  and  correctness  of  which  the  law  never  will  be  so 
absurd  or  unreasonable,  as  to  oblige  the  officer  to  inquire. 
Therefore,  whether  there  be  jurisdiction  or  not,  he  must 
know,  and  when  there  is,  his  writ  alone  must  be  his  authority, 
though  founded  on  irregular  or  erroneous  proceedings.  The 
officer  then  is  only  to  inquire,  is  my  precept  issued  by  the 
proper  jurisdiction  ;  is  it  on  the  face  of  it  a  regular  and  cor- 
rect jirecept.  For  if  defective  on  the  face  of  it,  so  as  to  be 
no  authority  in  law,  as  if  it  has  no  seal  where  the  law  requires 
one,  the  officer  no  doubt  must  see  to  it.  For  when  by  public 
law,  of  which  all  must  be  knowing,  a  seal,  for  instance,  is  re- 
quired, the  officer  has  only  to  apply  that  law  to  a  fact  before 
his  eyes  to  form  a  right  judgment,  and  to  learn  his  duty.  Any 
officer  may  safely  refuse  to  execute  a  precept  void,  or  bad  on 
the  face  of  it,  and  in  executing  which  he  would  be  a  tres- 
passer. 

But  the  officer  is  not  to  shut  his  eyes  to  matters  of  fact.  It 
is  a  fact  he  must  know  at  his  peril,  whether  the  place  at  which 
he  is  to  serve  his  precept,  or  make  his  arrest  or  seizures,  is 
within  the  jurisdiction  or  not  of  the  court  or  magistrate;  or 
within  the  officer's  jurisdiction  :  as  if  a  justice  of  the  peace  in 
Middlesex  county  issue  his  writ  to  a  constable  of  Salem  to  be 
served  in  Danvers,  in  the  county  of  Essex,  the  officer  must 
k>ok  to  these  facts  ;  these  are  facts  he  is  bound  to  know,  and 
the  law  presumes  he  does  or  may  reasonably  know  them,  but 
not  if  the  court  issuing  his  precept  in  a  regular  manner,  met 
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Ch.  75.    or  adjourned.     So  he  must  know  whether  the  persons  he  ur- 
Art.  19«    rests,  or  the  goods  be  seizes,  are  those  his  precept  authorizes 
V^^rv^Vi^    him  to  arrest  or  seize.  He  must,  on  a  writ  or  warrant,  know  at 
his  peril,  the  property  he  takes  is  A's  or  not,  when  his  precept 
commands  him  to  take  the  property  of  A,  and  it  is  immaterial 
how  intricate  the  title  to  it  may  be.     And  if  the  officer  be  sued 
for  not  taking  goods  said  to  be  A's,  it  is  a  good  defence  for  him 
369?  ^ '        *°  ^^^^  ^^^y  ^^^  "ot  A's,  according  to  Fuller  ».  Holden,  con- 
stable  of  Orange,  above   stated,  but  a  stranger's.     On  the 
whole  there  is  some  doubt  how  far  ignorance  of  the  law  or 
fact  excuses.     Says  the  rule  ignoranita  non  excwat  extends 
only  to  criminal  cases.     Lord  Hale  lays  down  the  rule  gener- 
ally, as  to  the  law,  but  says  ignorance  of  the  fact  often  excus- 
p  ^  es.     So  Doct.  &  Stud.     On  this  grouud  of  ignorance  of  the 
42.-I4  Bl.       1*^  there  seems  to  be  these  distinctions :  1.  My  ignorance  of 
Com.  27.        the  law  is  no  excuse  for  my  committing  a  crime,  or  for  doing 
an  injury  to  another.     If  through  ignorance  of  the  law,  1  com- 
mit a  crime,  I  am  clearly  punishable  by  law.     And  if  1  injure 
an  innocent  person,  and  he  sustain  loss,  I  must  bear  it,  as  I  am 
at  any  rate  negligent,  in  not  knowing  the  law,  though  perhaps 
innocent  in  my  intentions  ;  but  he  is  wholly  innocent,  and  guil- 
ty of  no  negligence  whatever:    2*  In  the  Doct.  h  Stud.  79, 
ch.  26,  is  this  good  distinction   in  conscience;  to  wit,  if  one 
not  learned  in  the  law,  called  on  to  do  an  act,  and  he  takes  the 
advice  of  good  counsellors,  if  legal  or  not,  and  they  advise  him 
it  is  legal,  but  they  mistake  the  law,  he  is  excused  in  conscience, 
though  not  in  law,  if  he  follows  their  advice,  and  does  the 
act :   3.  If  through  ignorance  of  the  law  I  pay  A  monies  I  do 
not  owe  him,  and  he  receives  them,  even  in  a  like  manner  ig- 
norant, yet  I  may  recover  them  back  in  law  and  conscience  ; 
clearly  in  conscience  and  equity ;  for  if  both  be  ignorant  of 
the  law  on  the  subject,  this  obviously  is  no  reason  for  his  get- 
ting and  holding  my  property  without  giving  any  consideration 
for  it ;  and  there  is  no  law,  expressed  or  implied,  for  his  re- 
taining it.    But  these  rules  are  no  exception  to  another  even  in 
criminal  cases ;  that  is,  where  the  law  or  statute  itself  may  be 
construed  to  excuse  the  act.     But  ignorance  of  the  deed  or 
fact  sometimes  excuses  in  law,  but  not  always.     See  cases 
stated,  Doct.  &  Stud.  p.  250  to  258,  ch.  46,  47,  and  cases 
cited.     And  as  to  the  fact,  ignorance  of  it  excuses  not,  where 
the  party  is  bound  by  his  contract  or  by  law  to  know  it.     Thi» 
is  the  general  rule  with  scores  of  minuter  ones. 
Mass.  Essex,        ^  9.  In  this  action  the  court  decided,  that  he  who  comes 
?Va^e    '*    ^  *'^  *^®  officer  at  his  request,  may  plead  the  general  issue  of 
son  0.  Bdlcn    "^^  guilty,  and  give  any  special  matter  in  evidence,  and  though 
&al.  m  the  action  of  Bridge  v.  Butler  &  al.,'  the  officer  and  Spar- 

bawk,  the  assistant^  the  assistant  pleaded  specially,  yet  it  was 
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BOt  necessaiy  for  him  so  to  plead.  One  required  by  the  offi-  Ch.  75. 
cer  to  aid,  is  in  his  situation  ;  one  who  volunteers,  is  in  the  Art.  19. 
pit's,  generally.  v^^^v-^^ 

^10.  This  was  debt  against  Pope,  late  sheriff  of ,  for  i  Saund.  84, 

that  the  ph.,  June  16, 1664,  sued  a  writ  out  of ,  directed  J^'jJ®"**'* 

to  the  deft.  ■  commanding  him  to  take  Fabian  Hill,  recit- 
ing the  substance  of  the  precept,  and  stating  the  deft,  did  arrest 
Hill  in  execution  for  the  said  debt  and  damages,  and  liim  had 
in  prison  in  execution  fcc.,  until  —  at  — ,  the  deft, 
without  the  pit's,  leave,  and  against  his  will,  voluntarily  per- 
mitted the  said  Hill  to  escape,  and  go  at  large  wherever  be 
would ;  the  debt  not  satisfied  inc.  ''  whereby  an  action  has 
accrued  to"  the  pit.,  to  demand  and  have  of  the  said  Pope  the 
said  sum  of  £—  yet  not  paid  tie.  Plea,  the  cause  of  ac- 
tion did  not  accrue  within  six  years — demurrer  and  judgment : 
1st  rule.  That  debt  for  an  escape  of  one  in  execution  is  not 
within  the  statute  of  limitations,  but  an  action  of  the  case  is  : 
2.  The  ph's.  declaration  was  bad,  because  it  did  not  set  forth 
any  judgment ;  he  only  stated  he  sued  out  execution :  3.  If 
the  judgment  be  reversed,  the  action  of  escape  is  gone,  and  the 
officer  may  shew  this  :  4.  The  officer  is  bound  to  execute 
erroneous  process.  Pit.  discontinued. 

Williams'  notes  on  this  case :  6.  The  word  voluntary^ 
though  generally  used,  is  superfluous.  Its  proper  place  is  the 
replication  :  6.  On  a  declaration  for  a  voluntary  escape,  the 
deft,  may  give  a  negligent  escape  in  evidence  :  7.  The  deft. 
may  plead  thereto  he  took  the  prisoner  on  fresh  pursuit,  with- 
out traversing  the  voluntary  escape  ;  rule  8.  And  if  in  fact  the 
officer  &c.  takes  the  prisoner  on  fresh  pursuit,  *^  he  is  now 
bound  to  plead  it,  and  cannot  give  it  in  evidence  on  nil  debei^ 
by  8  &  9  W.  III.  c.  37,  sect.  6. 

Rule  9.  Debt  lies  by  the  statute  of  1  Rich.  II,  c.  12,  for  a 
negligent  or  voluntary  escape. 

Rule  10.  On  a  negligent  escape  the  officer  may  retake  be- 
fore sued,  and  plead  this  and  is  excused  ;  but  is  a  trespass  if  he 
retake  on  a  voluntary  escape.  So  no  plea  of  retaking  in  such 
case. 

Rule  11.  The  officer  may  justify  retaking  in  both  cases  on 
a  new  ea.  ad.  sa.  as  the  pit.  may  sue  it  out,  or  sue  the  debtor 
on  the  former  Judgment. 

Rule  12.  If  on  a  voluntary  escape  the  prisoner  returns,  the 
pit.  may  admit  him  to  be  in  execution,  and  he  is  so. 

Rule  13.  If  one  escape  on  mune  process,  and  the  pit. 
sues,  he  alleges  the  deft,  was  ^*  permitted  to  go  at  large,  and 
did  not  appear  at  the  day."  But  if  on  execution,  he  was 
"  permitted  to  go  at  large." 

Rule  14.  Ob  a  voluntary  escape  on  meine  process^  the  offi-' 
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Ch.  75.  cer  may  justify  a  retaking  before  the  return  of  the  writ  Ma* 
Art,  19.  ny  authorities  are  cited  by  Williams  to  support  each  of  these 
V,^VXi^  positions. 

Rule  15.  "  Where  the  specialty,  or  record,  is  but  induce- 
ment to  the  action,  and  matter  of  fact  is  the  foundation  of  it, 
nil  debet  is  a  good  plea.  As  in  debt  for  rent  by  indenture,  or 
for  an  escape,  or  on  a  devastavit^  the  indenture  or  judgment  is 
but  inducement ;  and  the  arrears  of  rent,  the  escape  and  the  (2e« 
vastavit  are  the  foundations  of  the  action.  But  on  the  other 
hand,  where  the  action  is  grounded  upon  a  record  or  specialty, 
nil  debet  is  no  plea,"  '^  though  facts  are  mixed  with  it ;  and 
in  an  action  by  the  assignee  of  the  bail  bond  of  the  sheriff,  nf{ 
debet  is  no  plea." 

Rule  16.  But  it  is  not  necessary  to  plead  or  shew  the  whole 
record.  Many  of  these  rules  as  to  pleas  and  evidence,  are 
laid  down  in  Bonafous  v.  Walker,  2  D.  &z;  E.  126. 

^  1 1 .  It  was  decided  in  this  case  to  be  law,  that  wherever 
an  officer  or  deft,  justifies  by  way  of  excuse,  he  must  set  forth 
his  warrant,  he  must  admit  the  fact  to  be  done.  And  so 
whenever  one  justifies  under  a  writ,  warrant,  precept,  or  other 
authority,  he  must  particularly  state  it  in  his  plea.  And  it  is 
not  enough  to  say  he  did  the  act  virtute  warrantij  but  he  ought 
to  shew  his  warrant.  And  he  must  also  shew  he  has  pursued 
his  authority  in  substance  ;  and  shew  mesne^  or  any  returnable 
process,  duly  returned.  Cowp.  1 8  ;  1  Saund.  298,  was  de- 
livered to  the  officer  before  the  act  justified  was  done. 

^  12.  *'  An  officer  cannot  justify  more  than  an  assault  by 
virtue  of  an  arrest,  without  shewing  the  pit.  resisted,  or  eo* 
deavoured  to  rescue  himself,  unless  it  be  by  way  of  moUiier 
manus  imposuitJ*^ 

This  was  an  action  for  the  imprisonment  of  the  wife,  and  for 
imprisoning  her,  per  quod  &c.  Plea  not  guilt}',  as  to  all  but  the 
imprisonment.  As  to  that  three  defts.  justified  under  process, 
stating  it :  Tuttle,  as  the  attorney  of  &c.  delivered  the  writ  of 
rescue  to  Briggs  and  Barnes,  officers,  to  be  executed ;  and 

they  by  virtue  of  it,  did  gently  lay  their  hands  on  her  in , 

to  take  and  arrest  her,  and  did  take  and  arrest  and  detained  her 
— —  days  as  was  lawful  &c. — General  demurrer  :  1.  Objec- 
tion that  Tuttle  had  not  justified  :  2.  Molliter  fyc.  will  not  jus- 
tify a  battery.  The  court  said,  Tuttle  had  justified  and  had 
admitted  the  trespass,  as  every  one  who  justifies  must  do  :  2. 
A  deft,  may  justify  a  battery  by  pleading  moliter  manus  in^ 
posuit  in  order  to  arrest  on  a  writ  or  warrant  (this  point  has 
been  much  disputed).  Judgment,  plea  good.  According  to 
Weaver  v.  Bush,  the  deft,  need  not  plead  molliter  manus  tm- 
posuit.      See  Cb.  2,  a.  1. 


3  Mod.  137, 
Mathews  r. 
Carey,  same 
case,  1  Salk. 
107,  108.— 
1  Salk.  407. 
—6  Com. 

D.  Pleader 

E.  17— Co. 
L.  303.— 6 
Co.  90. 


Saond.  299. 
—Ball.  N.  P. 
19.— Lot. 
929.— Willes 
14,  18, 
Rowe  &  nx. 
V.  Tattle, 
Briggs  &. 
Barnes. — 
Many  cases 
cited,  2  Stra. 
1048.-1  Ld. 
Ray.  229.— 
21  H.  VII.— 8 
D.  &  E.  78, 
Weaver  v. 
Bosh. 
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^  13.  If  an  officer  do  more  than  arrest  one,  as  if  he  beat  Ch.  75. 
him  or  ill  treat  him^  ^'  without  any  resistance  or  attempt  to  res-  Art,  19. 
cue  himselff  he  is  liable  to  an  action.  And  if  after  an  arrest  \^^->rv^ 
of  one,  he  assault  and  resist  the  officer  in  the  execution  of  his  cro.  El.  26B, 
office,  he  may  in  his  plea,  justify  beating  him  ;  for  it  is  lawful  Pendlebary 
for  the  officer  to  beat  and  wound,  in  his  own  defence,  the  pit.  j'bJJ"  ^br" 
in  order  to  inforce  the  process  of  law.  165. 

^  14.  If  an  officer  have  a  warrant  against  A,  and  he  will  not  i  Bac.  Abr. 
suffer  himself  to  be  arrested,  and  the  officer  beat  and  wound  |55"^  ^ 
him  in  the  attempt  to  take  him,  he  may  justify  it.     If  the  dffi- 
cer  be  indicted  for  it,  he  may  give  it  in  evidence  on  not  guilty, 
but  if  an  action  on  the  case  be  brought  against  him,  he  must 
plead  the  matter  specially. 

.    ^  15.  An  officer  of  an  inferior  court  may  justify  under  a  lilies  122 
voidable,  but  not  under  a  void  process ;  and  it  may  be  talUer  628.^Cowp. 
proceaaum  est,  according  to  modern  practice,  though  seeus  by  ^• 
ancient  practice. 

This  was  an  action  against  parish  assessors.     In  their  plea  1  Mass.  R. 
they  stated  and  filed  a  brief  statement  of  their  special  matter  *8i,  Bangs  r.. 
of  defence,  and  for  plea  according  to  the  act  passed  Feb.  25,    '^^^ 
1793,  said  they  were  not  guilty,  in  manner  and  form  &c. ; 
they  opened  and  closed. 

This  act  provides,  that  "  in  all  actions  pending"  in  the  courts  Mass.  Act, 
in  this  state,"  wherein  the  defence  intended  to  be  set  up  by  Feb.  25, 1793.^ 
the  deft.,  is  or  may  be,  that  be  ws^s  a  justice  of  the  peace, 
sheriff,  deputy-sheriff,  or  coroner,  or  a  town,  district,  precinct, 
or  parish  officer,  or  some  other  officer,  civil  or  mihtary  ;  and 
that  the  act  or  thing,  for  which  he  is,  or  may  be  sued,  is  or 
may  be  an  act  or  thing  done  by  him,  by  virtue  or  in  execu- 
tion of  hisoffice  ;  the  deft,  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence,  upon  filing  in  the  cause  a 
brief  statement  of*  such  special  matter  of  defence,  within  such 
time  as  the  court  shall  order,  of  which  statement  the  pit.  shall 
be  entitled  to  a  copy  ;  or  he  may  plead  specially,  at  his  elec- 
tion." And  it  has  been  decided  that  this  statement  of  facts 
must  contain  all  material  facts,  as  in  a  special  plea,  and  no 
doobt  the  reason  is  the  same  in  both  cases :  that  is,  to  give  no* 
tice  to  the  adverse  party,  of  the  matters  he  is  to  reply  to. 

§  17.  The  gaoler  is  not  liable  to  the  sheriff  in  case,  but  is  s  Johns.  K. 
in  assumpsit,  for  a  negligent  escape.  In  assumpsitj  on  his  impli-  207,  Kain  L 
ed  promise  to  serve  the  sheriff  with  diligence  and  fidelity.  otrander^ 
-  ^18.  A  sheriff  or  officer  having  an  execution,  cannot  with  Cowp  173. 
bis  own  money  pay  the  ph.,  and  if  he  do,  he  cannot  afterwards  ][  Jonns.  R. 
levy  the  execuliop  on  the  deft's.  property.  Nor  can  he  take  a  Reed©.' 
bond  or  other  security,  and  detain  the  execution  in  his  hands,  Pryn  &  al. 
and  use  it  to  enforce  payment  of  the  money  advanced  by  him,  ^^'^^' 
he  accepted  a  note.  689. 
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Ch.  76. 

Art.  20. 

8  Johns.  R. 
879,383, 
Tracy  o. 
Whipple. 
11  Mass.R. 
181,  184, 
Gage  0.  Graf- 
fern. 


1  Crannh 
131,  176, 
Marbury  «. 
Madison. 


Bonds  to  and 
of  officers, 
Ch.  146,  a. 
14,^.— 
Statutes  of 
Maiue,ch.92. 


Strange  1262. 
Loflt  21. --3 
Wilson  309. 
—2  W.  61. 


D  8.  Si  E. 
6M,  Taylor  V. 
Richardson. 

—aw.Bi. 

092.-^  D.b 
£.  119. 


%  19.  Held,  if  a  debtor  be  in  the  sheriff's  custody  on  the 
execution  of  A,  the  delivery  to  the  sheriff  of  a  ca.  ad.  $a.  of 
B  agabst  the  same  debtor  is  not  ipso  facto  et  eo  imtanti  an 
arrest  so  as  to  place  the  debtor  in  custody  on  B's  execution. 

^  20.  Plea  in  abateineni.  Held,  1st.  That  a  deputy  of  a 
sheriff  may  serve  a  writ  on  a  deputy  gaol«keeper,  appointed 
by  the  same  sheriff.  If  a  deputy  of  a  sheriff  serve  process 
where  another  deputy  of  the  same  sheriff  is  a  party,  it  is  not 
void  for  this  cause ;  it  is  not  error  if  the  deft,  appear  and  an- 
swer, though  the  court  on  motion  or  plea  wdl  set  the  proceed- 
ings aside  ;  a  deputy-gaoler  is  not  a  deputy-sheriff;  and  when 
the  former  is  a  party,  the  coroner  has  no  power  to  serve  the 
process,  but  only  where  the  latter  or  the  sheriff  is  a  party.  Plea 
in  abatement  adjudged  bad,  and  a  respondeai  ouster  awarded. 

^21.  Officer's  commission,  see  IViarbury  v.  Madison,  Ch. 
186,  a.  2,  s.  20,  several  matters  as  to  it.  Held,  also,  1st. 
When  a  commission  for  an  officer  is  signed  by  the  President 
of  the  United  States,  the  appointment  is  complete.  2d.  Nor 
is  the  delivery  of  the  commission,  or  its  transmission  to  the 
officer,  or  its  actual  receipt  by  him,  necessary  to  tlie  validity  of 
his  appointment.  Nor  3d.  Is  the  acceptance  of  the  officer 
necessary  to  such  validity.  Nor  4tb.  Is  the  possession  of  the 
commission  necessary  to  author  ze  him  to  perform  his  duties. 
5th.  When  all  is  done  proper  to  authorize  a  recording  officer 
to  record  a  commission,  or  other  instrument,  and  he  is  direct- 
ed to  do  it,  it  is  in  law  recorded,  though  not  actually  transcrib- 
ed. 

Art.  20.  Sheriff's  duties  and  powers  in  sundry  cases. 
These  in  many  cases  have  been  already  stated  in  various  ways 
relating  to  his  office,  as  in  actions  for  escapes,  false  returns, 
and  rescues,  &c.  be.,  and  will  be  further  in  Ch.  436 ;  his 
powers  and  duties  in  levying  executions  oil  estates  be.  &sc. ; 
in  Ch.  175,  in  serving  writs  be.  be,  Ch.  219,  in  process 
&C.J  many  places  in  this  chapter  be. 

^  1.  He  cannot  refuse  to  serve  a  writ  till  his  fees  are  paid. 
Where  not  liable  for  an  arrest,  see  Tarlton  «).  Fisher.  Is  an- 
swerable for  his  deputy's  acts  in  his  office,  Dougl.  43  n.  How 
suable  for  his  deputy's  default,  see  Cameron  v.  Reynolds. 
Trespass  lies  against  him  if  his  deputy  take  A's  goods  instead 
of  B's,  on  tL  fieri  facias  against  B;  and  in  such  action,  to 
affect  the  sheriff,  it  must  be  proved  the  deputy  is  a  general 
deputy,  and  has  given  indemnity  to  him,  and  acted  under  his 
authority,'  by  regular  evidence  be.,  and  6  D.  b  E.  122  ;  7 
D.  b  E.  113,  Drake  v.  Sykes. 

^  2.  If  the  sheriff  appoint  a  special  deputy,  at  the  pit's, 
request,  and  the  deft,  is  arrested,  the  sheriff  is  responsible  for 
him,  though  in  another  suit.     The   sheriff  should  have  in- 
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quired  if  the  deft,  was  not  in  custody  in  other  suits  before  he    Ch.  75. 
discharged  him.     It  is  a  general  rule  the  sheriff  must  person-    Art.  20. 
ally  serve  the  writ,  or  procure  it  to  be  served  by  some  per-  s^^*v-^ 
son  for  whom  he  is  responsible.      Seems  contra,  5  Esp.  R* 
591. 

^  3.  The  sheriff  is  bound  to  bring  into  court  a  person  in  6Jobn8.lt 
his  custody  on  execution,  if  tendered  the  expenses  for  bring-  |^u^°*'*®  ^ 
ing  him  up  and  returning  him. 

$  4.  The  sheriff  does  not  pay  interest  on  monies  in  his 
hands,  while  proceedings  are  stayed  by  the  court  for  reasona* 
ble  cause. 

§  5.  To  a  writ  of  venditioni  exponas  the  sheriff  returned  i  g^,  ^  p^ 
that  part  of  the  goods  levied  remained  for  want  of  buyers.  3^9,  Scander 
And  the  court  refused  to  grant  an  attachment  against  him.       ••  '^»v«- 

§  6.  If  he  be  directed  to  arrest  one  not  liable  to  be  arrest-  2  Ld.  Raym, 
ed,  he  may  return  the  fact  in  excuse  for  not  arresting  him,  as  }^^- 
where  he  is  enlisted  &c. 

$  7.  If  the  sheriff  of  the  present  year  make  a  return  in  the  Loflft  89. 
name  of  the  sheriff  of  the  preceding  year,  it  is  a  false  return 
by  the  present  sheriff,  as  it  is  essential  the  return  appear  to  be 
made  by  the  proper  officer. 

$  8.  Sheriff  loses  part  of  his  county  captured  by  an  enemy.  16  Mas?.  R.  . 
In  September  1812,  before  Eastport  was  captured  by  the  en-  10,  Congdon 
emy,  the  sheriff's  deputy,  Wood,  attached  property  there,  '*    «^P®''- 
and  delivered  it  to  A  and  B,  who  contracted  to  return  it  when 
called  for  &c. ;   the  enemy  captured  the  town,  but  did  not 
seize  or  capture  any  private  property;   in  1916,  after  the 
peace,  but  befcnre  the  enemy  gave  up  the  town,  the  execution 
was  delivered  to  the  sheriff,  Cooper.    A  and  B  refused  to  de- 
Kver  up  the  goods,  and  there  was  no  sale  of  them.      Held^ 
Ae  sheriff  was  Kable,  for  he  had  his  remedy  against  tbem» 
and  the  goods  in  1816  might  have  been  sent  out  of  Eastport^ 
and  sold  where  he  had  jurisdiction.     But  otherwise,  had  th6 
enemy  seized  or  kept  a  control  over  the  goods  attached, 

§  9.  A  writ  of  inquiry  of  damages  (was  an  action  of  slan-  |  johns.  R, 
der)  may  be  executed  by  a  sworn  deputy  of  the  sheriff.  The  63, 76,  Til- 
powers  of  the  deputy,  traced  by  Kent  C.  J.  from  the  earliest  J?JJ'^*Jj^J;^ 
times,  and  the  cases  in  which  the  sheriff  must  act  in  person, 
as  where  statutes  so  direct,  or  where  he  clearly  acts  judicial- 
ly, pp.  69  to  75. 

$  10.    Sheriffs  in  Virginia  must  be  appointed  annually ;  Common- 
therefore  when  one  is  appointed,  and  gives  bonds,  his  sureties  p®?!?**  \  , 
are  held  but  for  the  year,  though  he  continue  to  act  as  sheriff  4  Hen.  ^  M.' 
another  year,  but  is  not  appointed  for  the  second  year.  1  Rev.  208. 
Code,  c.  80,  9  Weiiiw. 

Jfotes. — Pleas  fac.,  forms  of  them  pleaded  by  officers  &c.,  p.  34, 340  to 
justifying  under  warrants,  writs,  executions,  &c.  9  Wentw.  ^^*|J|'^j* 

VOL.  in.  14  to  366.  ' 
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Ch.  76.  22,  23,  24.  Goods  seized  on  a  scire  fatMs^  53,  69,  91,  $3, 
Art.  1.  and  118,  126.  Deft,  detained  the  pit.  on  a  warrant  &lc., 
334,  336.  On  Ca.  Sa.  351.  On  Capias  ad  respimd^  352. 
On  execution  for  debt,  Lev.  Ent.  212.  Taken  on  capias  in 
withernam  Ras.  Ent.  683.  On  habere  facias  possessianemj 
Lev.  Ent.  181.  On  warrant  on  judgments,  2  Lutw.  1410, 
1439,  1452,  1461.  Other  takings  on  warrants  and  execu- 
tions, justified,  Ras.  Ent.  646,  664,  668,  669,  670,  671. 
Veteres  Intrationes,  156,  158,  166,  173,  174.  Imprisonment 
justified  without  process,  Co.  Ent.  165  ;  2  Bra  146,  222  ;  3 
Brownl.  216  ;  Ast.  301,  303,  304.  Sundry  cases,  1  Saund. 
76  to  82.  Under  legal  process  imprisonment  justified,  3 
Wils.  special  pleadings  &cc.,  275  to  292 ;  1  H.  B.  555 ;  3D. 
ii  E.  292 ;  5  D.  &Z.  E.  112,  182 ;  Ras.  Ent.  340,  342. 


CHAPTER  LXXVI. 


CASE  ON  TORTS.  PROPERTY  SPECIAL. 

As  the  pit's,  legal  right  to  have  any  portion  of  property  to 
himself,  and  to  exclude  the  deft.,  is  the  real  foundation  of  his 
action  against  him  for  meddling  with  it,  it  may  be  useful  to 
t]evote  one  chapter  to  the  ascertaining  of  the  party's  right  to 
property,  in  a  few  special  cases  ;  in  which  he  does  not  acquire 
it  by  descent,  by  will,  or  by  grant,  or  in  the  usual  modes,  but 
in  some  special  manner,  as  by  accession,  alluvion,  by  confu- 
sion of  goods,  in  emblements,  in  things  found,  in  things  inci- 
dent, as  heir-looms  &c.,  in  animals  fera  naturtSf  by  succes- 
sion, in  toll,  &c. 

In  this  chapter  the  main  object  is  to  ascertain  the  party's 
right  to  the  thing,  as  the  ground  of  his  action  to  recover  it,  or 
to  recover  damages  for  an  injury  done  to  it.  In  considering 
these  kinds  of  property,  special  or  qualified,  the  difficult  part 
is  to  ascertain  the  party's  property  in  them.  When  the  pit's, 
property  in  such  things  is  ascertained,  and  the  injury  to  it 
known,  he  will  be  entitled  to  his  action  on  the  case,  of  deti- 
nue, replevin,  or  trespass.  The  action  on  the  case  is  that 
kind  which  will  be  most  attended  to  in  this  chapter.  And  the 
right  and  degree  of  properly  in  these  special  things  necessary 
to  be  known  in  this  action,  is  just  that  right  and  degree  ne- 
cessary to  be  known  in  the  otlier  kind  of  actions.      The 


ACCESSION,  ALLUVION.  107 

first  step  is  to  ascertain  one's  right  to  such  special  property ;    Ch.  76. 
second,  his  remedy  for  wrongs  to  it.  *^rt.  1. 

Art.  1.  Property  by  accession*     ^  1.    Property  by  acces-  v*^"v-^i^ 
sion  is  when  one  owns  a  thing,  and  I  bestow  labour  upon  it.  As  ^'^^ 
if  he  own  timber  and  materials,  and  of  them  I  build  a  ship,  this  jos'iost.  LJ2, 
is  his,  and  my  labour  becomes  his  by  accession,  or  by  my  bes-  1. 1,  s.  26.— 
towing  it  on  his  property;   and  this  principle  holds  so  long  ^^q^J'i^^*^ 
as  his  property  or  materials  remain  substantially  the  same.  ^Accession 
But  if  1  wholly  change  his  property,  as  if  I  make  his  apples  '"  ^®'!,*^^"" 
mto  Cider,  this  is  mme,  and  his  apples  become  mine  by  ac-  yn.  i6.LBro. 
cession,  and  I  must  pay  for  them.     In  the  first  case  he  has  an  tit.  Property, 
action  to  recover  the  ship  herself  firom  me,  or  for  an  injury  ^i|I7i^(^.?|,,, 
done  to  her ;  but  ip  the  last  case  he  has  an  action  to  recover,  Abr.  Bar,  144.' 
not  the  cider,  but  only  to  recover  the  value  of  the  apples,  or  — See  Ch.  77, 
the  amount  of  damages  he  has  sustained  by  my  taking  them,  ib Ydhn^  r! 
This  rule  of  property  we  have  taken  from  the  civil  law.     It  is  287 ;  A  man- 
not  material  whether  his  property  or  my  labour  in  these  cases  S[*^k"*aUaTn^ 
be  the  most  valuable  ;    the  right  is  grounded  on  practicable  to  pearl-ash-' 
principles;  while  his  timber  remains  not  essentially  changed,  «9ior me, the 
he  can  ]4entify  it  and  recover  it,  and  it  is  my  folly  to  bestow  l^{^^^^ 
my  labour  upon  it,  or  to  annex  something  of  mine  to  it,  with-  Babcock  v. 
out  any  agreement  with  him.     I  never  can  make  his  cane  h^vVis^ 
mme,  even  by  putting  a  gold  head  upon  it,  against  or  without  Ai»o6Wood*8 
his  consent.     But  if  I  totally  change  his  property,  as  by  turn-  Con.  25.— 
ing  his  grapes  into  wine,  though  I  am  a  wrongdoer,  he  never  j|j^*  ^^f^'  ^ 
can  identify  his  grapes,  so  he  never  can  recover  the  wine.  tit.  i,  s.  25/ 
My  property  may  become  another's  by  another  species  of  ac-  26.— 6  Johns. 
cession.     As  when  I  take  my  neighbour's  son  and  clothe  him  ;  3^^^  ^ 
these  clothes  become  an  accession  to  the  boy,  and  if  his  father  Lee.— Ch. 
take  them  away,  he  shall  have  them  as  annexed  to  the  person  *^?»  *\^»5l^* 
of  his  son ;   and  if  1  have  any  remedy,  it  is  not  for  taking  75a. 
away  the  clothes,  but  for  taking  away  the  boy.     Whatever  al- 
teration of  form  property  may  have  undergone,  tlie  original 
owner  may  take  it  in  its  new  shape,  if  he  can  identify  the 
original  materials.     7  Johns.  R.  473. 

^  2.  So  aUuvion  gained,  is  in  fact  property  by  accesssion,  2  bi.  Com 
by  successive  and  imperceptible  accession.    If  an  island  arise  26i.l-Ju8/ 
in  the  middle  of  a  river,  it  belongs  to  the  owners  on  both  '°^i^- 2»  *• 
aides;  if  nearer  to  one  bank,  then  to  the  owner  of  that  bank,  ij  7^  iL-u. 
An  island  arising  in  the  sea  is  the  nation's,  and  so  in  an  arm  Raym.  737.— 
of  the  sea,  or  wherever  the  tide  ebbs  and  flows,  at  common  ^"J;  1°^*^' 
law.     If  land  be  gained  slowly  from  the  sea,  it  belongs  to  the  22.    '       ' 
owner  of  the  adjoining  land,  but  if  suddenly,  then  it  belongs  to 
the  nation. 

$  3.  So  it  belongs  to  the  adjoining  owner,  when  made  grad-  8  Mass. 

ually  by  the  operation  of  natural  causes,  as  flats  are  often  ?' ?^^'J!1^'l 
•     11  11  ..,.-  ',  ,  ,,    ams  V.  t  roth- 

gradually  extended  put  m  tide  nvers,  or  when  made  gradual-  iogham. 


108  CASE  ON  TORTS. 

Ch.  76.    ly,  fiartly  by  such  causes,  and  partly  by  artificial  means,  ts^ 
Art.  2.      erecting  wharves,  &;c. 

K^^Y^^  %^'  So  if  I  erect  a  house  on  my  neighbour's  ground  and 
fix  it  to  the  soil,  it  becomes  his  by  accession  to  his  land,  and 
if  I  erect  a  nusance  to  it,  he  is  as  much  entitled  to  this  action 
on  the  case,  as  if  he  built  the  house  himself.  The  only  point 
of  any  difficulty  being  settled,  that  is,  that  the  house  is  his, 
the  action  for  die  nusance  follows  of  course, 
e  JohnB  R  5  ^'  Sea-weed  &c.,  cast  on  shore,  belongs  to  the  owner  of 
313, 828.—     the  soil,  and  not  to  the  first  occupant. 

Jus.  iiisi.  L.        ^  6.  According  to  Justinian's  code,  that  is  alluvion  which  is 
2/22'/'^'    made  so  gradually,  that  it  cannot  be  perceived  how  much  or 
when  added.     But  if  a  river  forcibly  separate  a  part  of  A's 
land  and  annex  it.  to  B's,  it  is  still  A's,  unless  it  remain  a  long 
time  annexed  to  B's  land.    As  to  this  made  land,  the  Roman 
law  is  the  same  as  ours. 
Sep  Bye-laws      ^'^'''  ^*   P^^P^^ty  *»  banks j  bridges^  canaU^  and  roads. 
and  Corpora-  ^1.  In  all  these  cases  there  is  a  special  or  quaUfied  kind  of 
tioDt,  property.     Though  the  corporation  may  have  a  real  or  per- 

sonal estate  in  fee,  or  for  years,  in  a  bank-house,  bridge,  canal, 
or  turnpilce-road,  &c.  as  the  deed  to  it  may  be,  yet  the  indi*' 
vidual  member  in  his  shares  in  the  corporate  stock  or  estate 
has  nothing  but  a  right  to  demand  and  have  a  money  dividend  $ 
and  so  only  personal  estate ;  and  if  the  corporation  or  public 
has  the  bridge,  canal,  or  road,  on  the  land  of  another,  as  ia 
commonly  the  case,  the  interest  or  estate  the  corporation  ox 
public  has,  in  either,  is  but  an  incorporeal  hereditament  or  in* 
terest,  as  to  which  there  may  be  a  nusance  or  disturbance,  so 
an  action  on  the  case,  but  the  corporation  has  no  corporeal  es- 
tate in  either,  and  of  course  no  writ  of  entry,  or  trespass,  or 
other  actions  that  appertain  only  to  corporeal  estate. 

That  the  share  of  the  individual  member  of  the  corpora- 
tion is  but  personal  estate,  is  now  a  matter  clearly  settled, 
though  not  without  much  litigation. 
Mass.  Suffolk  ^  ^'  '^^"^  point  was  settled  in  this  probate  cause  of  Russell 
Feb  171^  s!  and  others,  appellants,  v.  Temple  and  another,  appellees ;  there 
Ru^**ri&  1  ^^^  *  ^^^  discussion  of  the  case.  In  this  case  the  heir9 
V.  Temple  ii  of  Thomas  Russell  contended  that  his  shares  in  Maiden, 
al-  Charles-river,  Haverhill,  Andover,  and  Merrimack  bridges,  in 

Middlesex  canal  &x;.,  ought  to  be  considered  as  real  estate, 
and  his  widow,  afterguards  married  to  Temple,  ought  to  have 
only  her  dower  for  life  in  them.  On  the  other  hand,  Temple 
and  wife  contended  they  were  personal  estate,  and  ought  to 
be  distributed  as  such,  and  she  have  one  third  part  forever* 
The  strongest  case  among  these,  in  favor  of  real  estate,  was 
the  Middlesex  canal,  in  which  the  corporation  had  a  fee  sim- 
ple estate,  or  an  estate  forever,  and  a  perpetual  toll.    By  the 
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Statutes  passed  respecting  this  canal  and  real  estate,  the  prop-  Ch.  76. 
erty  therein  was  divided  into  600  shares,  and  the  shares  in  Art.  2. 
the  canal,  including  the  towing  paths  and  wharves  thereon, 
were  made  transferrable  and  taxable  as  personal  estate.  This 
corporation  also  had  power  to  hold  real  estate  to  the  amount 
of  £30,000,  over  and  above  the  canal  itself,  and  this  append- 
ant real  estate  was  made  taxable  as  real  estate  of  the  corpo- 
ration in  the  several  towns  in  which  it  lay.  It  was  argued 
(for  the  widow)  diat  these  shares  were  personal  estate  for  two 
reasons  :  1st  Because  these  estates  can  only  exist  in  the  cor^ 
poration,  which  alone  can  acquire  it,  alone  be  seized  or  pos^ 
sessed  of  it,  alone  pass  it  away,  manage  or  repair  it,  and  so 
must  hold  it  entire  ;  and  that  the  corporation  is  a  moral  per- 
son to  all  the  purposes  of  property.  Its  tenure  is  to  their 
successors,  or  to  their  successors  and  assigns;  these  es- 
tates never  can  vest  in  or  be  divided  among  the  individual 
members,  to  hold  as  tenants  in  common  &c.,  in  their  private 
capacities.  Only  die  corporation  can  forfeit  the  estate,  and 
that  only  by  forfeiting  their  charter ;  and  only  the  corporation 
can  be  taxed  for  it  on  common  law  principles ;  and  on  these 
can  it  alone  be  taken  in  execution  for  the  debts  of  the  corpo* 
ration  ;  and  on  a  dissolution  of  the  corporation,  ^^  its  lands  re- 
vert to  the  grantor,  or  his  heirs,  and  die  debts  due  to  or  from 
it  are  totally  exunguished  ;  so  that  the  members  of  it  cannot 
recover  or  be  charged  with  them  in  their  natural  capacities." 
And  a  grant  to  a  corporation  can  only  be  for  its  life  ot  contin- 
uance.    2  Bl.  Com.  484 ;  1  Lev.  239  ;  1  Bac.  Abr.  510. 

%  3.  The  case  of  the  Royal  Exchange  Insurance  Company 
«•  Vaughan,  1  Burr.  155,  and  Cowper  79  to  86,  Gardner's 
case. 

%  4.  Second.  Because  the  share  is  personal  estate,  though 
the  corporation  hold  real  estate  ;  for  the  individual  member 
has  no  estate,  but  only  a  right  to  such  dividends  as  the  corpo- 
raticm,  from  time  to  time,  assign  to  him.  He  is  unknown  on 
the  grants  made  to  it,  and  he  cannot  grant  any  part  of  the  es- 
tate ;  nor  can  he  be  taxed  for  it  but  by  statute  law ;  nor  can 
any  private  member  of  a  corporation  be  dbtraSned  for  a  pub- 
lic concern  of  it ;  his  only  remedy  for  his  dividend  is  case  in 
anump9it^  or  an  action  on  the  case  for  a  wrongful  refusal  or 
neglect  to  pay  or  allow  him  his  part  of  the  profits.  4  Wood's 
Con.  489,  be. ;  Cowp.  85  ;  Impey's  Modem  Pleader  83 ;  1 
Vent.  351,  Dutch  v.  Warren ;  1  Stra.  406;  same  case  2 
Burr.  1011. 

^  5.  So  lands  may  be  real  estate  in  one,  yet  the  trees  or 
corn  growing  on  them  may  be  personal  estate  in  another.  Lif- 
ford's  case,  6  Co.  46  to  50 ;  Imp.  M.  P.  167. 

%  6.  For  the  keir%  it  vas  urged  that  these  shares  were  real 
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Ch.  76.  estate  ;  because  it  was  said  the  estates  were  real  in  the  cot* 
Art.  2.  poratioDS  ;  annexed  to  the  soil ;  and  that  if  these  estates  in 
v«^*v"^^  the  corporations  were  real,  the  estates  of  the  individual  mem- 
bers in  them  followed  their  nature,  and  were  real ;  and  that 
the  frequent  declarations  of  the  legislature  declaring  such 
shares  personal  estate,  at  least  shew  a  doubt :  that  when  one 
has  a  right  to  receive  rent,  he  has  only  a  right  to  receive  a 
sum  of  money  ;  yet  it  does  not  follow  that  his  estate  is  not  re- 
al estate,  out  of  which  his  rent  issues.  The  judgment  of  the 
court  was,  that  these  shares  were  personal  estate,  and  distribu- 
tion was  ordered  accordingly.  The  principal  reason  of  the 
decision  appears  to  be,  because  the  court  considered  that  the 
individual  member,  or  share-holder,  had  only  a  right  of 
action  for  a  sum  of  money,  his  part  of  the  net  profits,  or  di- 
vidends. And  so  the  law  has  been  held  to  be  since  this  de- 
cision was  made. 
4  Mass.  R.  ^  7.   In  this  action  the  court  decided,  tliat  if  a  committee 

^•^,Tippe^  appointed  by  a  turnpike  corporation,  covenant  under  their 
^  ^  ^^  hands  and  seals  to  pay  money  to  one  who  contracts  to  make 
part  of  the  turnpike,  they  are  personaUy  liable  on  such  con- 
tract or  covenant ;  for  they  covenanted  under  their  own  hands 
and  seals.  **  It  is  therefore  their  deed."  "  And  if  it  be  not 
their  covenant,  it  is  not  the  covenant  of  any  person  or  corpo- 
ration." *^  The  committee  do  not  describe  themselves  as  a 
committee  of  the  corporation,  but  of  the  directors,  appointed 
to  contract."  The  corporation  therefore  is  not  bound  by  the 
contract,  unless  it  gave  the  directors,  its  immediate  agents,  a 
power  to  substitute  agents  under  them,  by  whose  contracts  it 
should  he  bound,  but  this  does  not  appear  ;  and  we  cannot 
presume  it  without  some  evidence  ;  the  directors  are  not  a 
corporation,  but  the  agents  of  one^  "  they  have  expressly 
bound  themselves." 

As  the  members  of  the  committee  did  not  bind  the  corpo- 
ration or  any  others,  they  on  a  general  principle  of  law,  bound 
themselves. 
Doogl.  623,        $  ^-  1"  ^^  ^^^^  °  mandamiu  was  refused  to  the  bank  to 
680,  Rei  V.'    order  it  to  transfer  stock,  because  the  court  held,  there  was  a 
Bank  ofEDg-  remedy  by  an  action  on  the  case  ;   the  prosecutors  moved  for 
a  mandamus  to  the  bank,  commanding  them  to  permit  the  pros* 
ecucors  to  transfer  £1000  bank  stock,  as  having  been  the 
property  of  their  testator.   And  the  court  said,  "  when  there  is 
no  specific  remedy,  the  court  will  grant  a  mandamtu  that  jus- 
tice may  be  done  ;   but  where  (as  in  this  case)  an  action  lies 
for  a  complete  satisfactioa  equivalent  to  a  specific  relief"  Sec., 
the  court  will  not  interpose  the  extraordinary  remedy  of  «i 
mandamui. 
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§  It  was  decided  that  bank  notes  are  of  the  nature  of  gold  Ch.  76. 
and  aAver  coins  in  many  respects,  and  may  be  a  tender  when  Art,  2. 
not  objected  to  because  bank  notes.  v^^^'v^-^^ 

But  by  the  constitution  of  the  United  States,  no  State  can  ^"|}'  ^^ 
make  any  thing  but  gold  and  silver  coins  a  tender.      So  not  5^  ^ '1^,^  10. 
bank-bills. 

$  10.  In  this  case  it  was  held  that  a  bank-note  becomes  1  Borr.  462, 
property  as  money  does  \   hence,  where  one  Tonny  was  pos-  J^II*^i*saik 
sessor  of  a  bank-note,  and  lost  it  out  of  the  mail  by  a  robbe-  126. 
ry,  and  it  came,  bona  fide,  into  the  pit's,  hands  for  a  valuable 
consideration,  and  in  the  usual  course  of  business  ;  he  carried 
it  to  the  bank,  and  there  demanded  payment  of  it ;   the  bank 
detained  the  note,  and  he  brought  an  action  on  the  case  in 
trover,  and  had  judgment  to  recover.      The  court  held,  that 
bank-notes  are  not  goods,  bat  ca»K  as  much  as  guineas ;   the 
true  owner  cannot  recover  money  stolen,  after  it  is  fairly  paid 
away,  but  may  sue  the  finder  or  robber  for  it. 

^  1 1.  In  this  case  the  Portland  bank  was  incorporated  with  3  Mass.  R. 
the  privilege  of  creating  a  stock  not  less  than  $100,000,  nor  366,  Gray  r. 
more  than  $200,000 ;  it  commenced  business  with  the  first  sum,  Baok^" 
and  afterwards  voted  to  increase  it  to  the  largest  sum.     The 
court  decided,  that  those  who  held  the  stock  in  the  $100,000, 
had  a  right  to  subscribe  for  and  bold  the  new  stock,  the  addi- 
tional $100,000,  in  proportion  to  their  respective  shares;  and 
that  if  the  corporation,  or  its  officers,  refused  to  permit  a  stock- 
holder so  to  subscribe,  he  might  have  his  special  action  on  the 
case  against  the  corporation,  for  such  refusal,  and  in  such  ae* 
tion  the  excess  of  the  market  value  above  the  par  value,  of 
the  number  of  shares  he  was  entitled  to,  with  interest  on  such 
excess,  will  be  the  measure  of  damages ;  and  no  vote  of  the 
bank  could  divest  him  of  this  right. 

^  12.  This  was  an  action  on  the  case  against  the  President,  g  jvraas.  R. 
Directors,  and  Company  of  the  Penobscot  Bank,  stating  that  446, Browne 
at  Buckstown,  to  wit,  at  said  Boston,  January  15,  1810,  the  J®"^!'^* 
pit.  was  the  lawful  possessor  and  bearer  of  sundry  bank-notes  Mass.  Aet, 
of   said  corporation,  to  the  amount  of   $6160,  whereby  it  J"nj  20, 
promised  the  bearer  of  said  notes  to  pay  them  &c.,  and  pre- 
sented the  same  to  the  said  corporation,  at  their  place  of  dis- 
count and  deposit  at  — ,  and  demanded  payment  thereof, 
but  the  corporation  refused  to  pay  fac. ;   "  whereby  and  by 
force  of  the  statute  in  such  case  made  and  provided,  the  said 
corporation  became  liable  to  pay  the  pit.,  besides  the  said 
principal  sum,  after  the  rate  of  two  per  cent,  per  month  there- 
on, by  way  of  additional  damages  for  the  non-payment  of  the 
said  sum,  from  the  time  of  the  said  demand  until  the  same 
should  be  paid  ;    and  being  so  liable,  the  said  cor)K>ration 
promised  the  ph.  to  pay  him  the  same  accordingly :"    yet 
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Ch.  76.  &c.  And  judgment  for  the  ph.,  and  the  court  held,  that  this 
Art.  2.  statute,  passed  after  the  bank  was  incorporated,  inflicting  this 
penalty  on  it,  was  consistent  with  the  State  and  Federal  con- 
stitutions ;  nor  was  it  expostfactOy  nor  did  it  impair  the  obli- 
gation of  a  contract ;  this  act  looked  forward  only  ;  this  act 
prescribed  a  rule  of  damages  as  to  future  neglects  to  pay. 
Should  not  the  statute  hare  been  confined  to  bills  issued,  so 
to  contracts  made  by  the  bank  after  the  statute  was  enacted  f 
8  Mass.  R.  $  13.  This  was  an  action  on  the  case,  grounded  on  an  act 

472,  Bond  t.  of  the  legislature  of  New-Hampshire,  creating  a  banking  cor- 
pp  etoD.  poiration,  and  providing  that  if  it  should  reftise  or  neglect  to 
pay  its  bills  on  demand,  *^  the  original  stockholders,  their  suc- 
cessors, assigns,  and  the  members  of  the  said  corporation, 
shall  in  their  private  capacities  be,  jointly  and  severally.  Gable 
to  the  holder,"  &cc.  The  court  held,  that  only  such  of  the 
original  stockholders,  their  successors  Sic.,  as  were  members 
of  the  corporation  at  the  Ume  when  the  payment  was  reftised, 
were  liable. 

It  will  readily  be  perceived  that  m  banks,  bridges,  canals, 
and  roads,  there  is  a  peculiar  qualified  and  special  kind  of 
«  property,  while,  and  so  long  as  the  main  thing,  the  bridge,  &c. 
is  vested  in  the  corporation  ;  each  proprietor  has  a  special 
sort  of  property  in  his  shares  ;  and  in  each  case  a  peculiar 
kind  of  action  must  be  framed  suited  to  each  case,  to  enable 
each  to  recover  the  special  property  appertaining  to  each,  or 
for  injuries  done  to  it,  or  to  enable  the  corporation  to  defend 
and  preserve  its  franchises. 
3  Mass.  R.  ^  14.    In  this  case  the  statute  establishing  a  turnpike-road, 

101,  Pease's  authorized  the  corporation  to  erect  a  gate  on  the  road  in  such 
convenient  place,  near  the  house  of  G.  Messenger,  as  the 
Common  Pleas  should  determine ;  the  court  authorized  one  at 
Molasses  Hill,  near  O.  Messenger's,  or  at  the  corporation's 
election  at  any  place  on  their  road,  between  that  hill  and  the 
dwelling-house  of  R.  N.  Miller,  in  Egremont.  The  court 
decided,  that  this  was  not  an  execution  of  the  power  by  the 
court  given  to  it.  Hence  the  gate  is  a  nusance  ;  of  course  li- 
able to  be  removed,  or  indicted,  or  the  ground  of  an  action  on 
the  case  by  any  one  specially  injured  by  it. 
Btearn's  ca8e>  $  15.  So  if  a  tumpike-gatc  be  erected  on  an  ancient  road, 
it  is  a  nusance,  and  is  a  cause  of  an  action,  or  remedy,  as  the 
case  may  be,  though  the  ancient  road  has  not  been  used  for 
thirty  years  ;  and  diough  it  be  ordered  by  the  cwporation,  the 
agent  who  puts  it  up  is  indictable. 

2  Mass.  R.  $  ^^*  I^  ^^3  ^^3^  ^'^^  ^^  ^^^  ^^^^)  ^^  ^  turnpike-gate  can- 

148,  Wales     not  be  erected  on  an  old  road,  unless  authorized  by  an  act  of 
— i^Cain^S'  ^®  legislature,  and  if  not  so  authorized,  it  is  a  nusance,  an4 


PROPERTY  IN  BANKS,  BRIDGES,  &c.  US 

may  be  treated  as  such,  in  an  action  on  the  case,  or  otherwise,    Ch.  76. 
and  any  one  may  pass  it  without  paying  toll,  or  cut  it  down.       Art.  3. 

^17.  This  was  an  action  against  the  proprietors  of  Dighton    ^^^y^J 
Bridge,  for  two  penalties  for  not  raising  the  draw.  a  Mass.  R. 

The  court  held,  they  were  bound  to  raise  the  draw  without  ^®»  *'®®^^- 
delay  for  the  passage  of  loaded  lighters,  the  masts  of  which  Bridget 
cannot  be  conveniently  taken  down.  The  fighter  in  this  case 
was  twenty  tons  burden,  without  a  deck,  and  with  a  move- 
able mast,  but  so  large  that  one  man  could  not  take  it  down. 
That  this  lighter  was  a  vessel  within  the  meaning  of  the  act 
of  mcorporation. 

As  to  several  actions  by  turnpike  corporation  be.,  against 
their  members  to  compel  diem  to  pay  their  assessments  &cc.« 
see  chapter  22,  respecting  these  and  other  corporations ;  also, 
Debt  on  bye-laws,  and  corporation  acts,  ch.  148 ;  statutes  as 
to  printing  bank  notes,  Mass.  March  4, 1809  ;  June  20, 1809, 
Maine  Act,  ch.  142,  ch.  148,  ch.  144,  ch.  145,  ch.  146,  ch. 
147. 

$  18.  Turnpike  casts.    See  several  bye-laws  and  corpora-  i  Caiaes'R. 
tions,  ch.  22,  ante,  s.  7,  14,  15,  16.     The  president  and  di-  ^*»  'tJnion 
rectors  of  a  turnpike  corporation  are  the  proper  persons  to  company  •. 
execute  acts  ordered  to  be  done  by  the  president,  directors,  Jenkins.— 
and  company,  and  a  promise  to  pay,  as  the  latter  may  order,  ?{*'"|?  "*  ^ 
is  broken  by  not  paying  according  to  the  order  of  the  presi-  March  16^ 
dent  and  directors.    2d.  A  promise  by  a  subscriber  to  pay  the  1806.— 
amount  of  his  subscription,  according  as  the  president,  direct-  ^^'j^^' 
ors,  and  company  may  direct,  is  not  such  a  promise  as  may  Mass.  Ad. 
be  declared  on  as  a  promissory  note.     A  turnpike  incorpora-  ^^{jSJL^^Jy^ 
tion  act  vesting  the  road,  in  a  certain  event,  in  the  State,  is,  caines*  Ca.m 
as  it  seems,  a  public  act.    The  mere  subscribing  to  the  stock,  Er.  aa,  Jen- 
where  a  part  of  the  amount  of  a  share  is  ordered  to  be  paid  ^ai^dTof 
at  that  time,  gives  no  interest  in  the  stock  if  the  money  be  not  Feb.24,jai4, 
paid,  and  the  corporation  has  no  action  for  the  amount  of  the  of  March  a, 
subscription,  it  being  a  nudum  pactum, 

Akt.  3.     Property  in  bottomry  monies  fyc.      ^  1.    Among  2  Bl.  Com. 
Ae  various  kinds  of  special  and  qualified  property,  in  which  ^'"^*!jS;g 
one  nian  has  one  kind  of  interest,  and  another  man  another  4go|  482.-^  * 
kind,  perhaps  there  is  hardly  any  thing  more  indefinite  than  Marshall  083^ 
that  of  each  in  bottomry  monies,  resting  on  a  peculiar  kind  of  ^^' 
contract.    This  kind  of  contract  is  when  A  lends  monies  to 
B,  to  enable  him  to  carry  on  a  voyage,  and  B  pledges  the 
keel  or  bottom  of  his  ship  as  security  for  the  re-payment ;  and 
if  the  ship  be  lost  A  loses  his  money  lent ;  but  if  she  returns 
in  safety,  he  is  then  to  receive  his  principal  and  premium  ;  and 
when  the  ship  returns  home  she  is  liable  as  well  as  the  bor* 
rower  for  the  payment  of  the  money  lent,  and  the  rate  of  in- 
teres  tagreed  on  j   A  receives  his  money  if  the  ship  be  safe, 
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Ch.  79.    though  the  cargo  be  lost.     It  is  the  very  essence  of  this  con- 
ArL  3.      tract,  that  the  lender  run  the  risk  of  the  voyage,  and  that  both 
\^^Y'\J   principal  and  interest  be  at  hazard ;    for  if  only  the  premi- 
um or  interest  be  at  risk,  the  contract  is  usurious  and  void, 
and  the  lender  has  no  property  he  can  recover  in  any  form  of 
action.     If  the  risk  be  not  run,  the  lender  is  entitled  to  his  le- 
gal interest  only  ;  as  where  the  voyage  is  not  performed  ;  and 
his  action  must  be  for  that  and  his  principal.     The  lender  on 
tliis  contract  runs  the  usual  risks,  but  not  of  the  ship's  defects, 
or  the  borrower's  misconduct ;  hence,  if  the  voyage  fail  either 
by  means  of  these  defects  or  of  this  misconduct,  the  lender 
may  sue  for  and  recover  his  principal  and  his  bottomry  pre- 
mium, in  a  suitable  form  of  action. 
Park.  480,  $  ^'  ^^  ^^  ^^^^  down  as  a  general  principle  in  most  books  on 

482.--3         this  subject,  that  there  is  neither  average  nor  salvage  on  a 
Wood'*  Con.  bottomry  bond  or  contract ;  that  is,  if  part  be  saved  the  lend* 
er  cannot  have  the  benefit  of  salvage,  or  be  subject  to  contrib- 
ute in  an  average  loss.     The  lender  runs  the  risk  if  the  ship 
goes  the  voyage,  though  the  bottomry  money  be  not  on  boarci, 
or  though  the  borrower  owns  no  part  of  the  ship  ;  hence  both 
the  lender  and  borrower  have  a  conditional  property  m  the  bot- 
tomry money  or  contract,  depending  upon  contingencies.   The 
lender's  right  of  property,  and  of  course  his  action  to  recover,  de* 
pend  on  a  contingency ;  if  the  ship  be  lost  within  the  usual  per- 
ils, he  has  neither  property  in,  nor  remedy  for  his  money  so  lent; 
if  she  goes  not  on  the  voyage,  or  never  be  at  the  risk  intend- 
ed, he  has  title  only  to  his  principal  and  lawful  interest ;   but 
if  she  returns  from  the  voyage,  or  is  lost  in  it  by  reason  of 
her  defects,  or  of  the  borrower's  misconduct,  the  lender's 
property  is  his  principal  and  bottomry  premium,  and  this  in 
his  action  he  recovers. 
8  Barr.  1396        ^  ^'  In  the  bottomry  bond  it  is  necessary  truly  to  describe 
Glover  v.    *  the  ship,  and  especially  the  voyage ;   for  if  the  ship  be  not 
Black.--.        lost  in  the  voyage  described,  the  lender  loses  not  his  money, 
"  '  but  may  sue  for  and  recover  his  principal  and  bottomry  inter- 

est agreed  upon.  So  it  is  material  to  describe  the  perils,  any 
of  which  happening  to  the  ship,  to  her  loss,  the  lender  loses 
his  money  lent ;  for  if  not  lost  by  any  of  those  described  in 
his  contract,  he  recovers  as  above ;  nor  has  the  borrower  any 
interest  or  property  in  the  bottomry  money  he  can  insure,  it  is 
insurable  but  by  the  lender  ;  and  is  never  lost  to  the  lender  if 
the  ship  be  lost  in  a  deviation. 

^  4.  Though  it  is  a  general  opinion,  it  is  not  perfectly  clear, 
that  if  a  part  be  saved,  the  lender  on  bottomry  shall  have  no 
salvage.  By  the  French  law  he  has  salvage,  and  so  by  the  19 
Geo.  II.,  he  has  in  East  India  voyages.  It  is  true  a  part  of 
the  condition  of  the  contract  is,  diat  <<  if  there  be,  in  the  said 
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TOyage,  an  utter  loss  of  the  said  ship  hj  fire,  enemy's  men  of    Ch.  76. 
war,  or  any  other  casualties,"  then  the  contract  is  to  be  void,    Art.  3. 
on  which,  in  that  case,  there  can  be  no  action  or  recovery ;  and  k^'^^^^^j 
some  have  thought  that  this  form  of  the  contract  itself  absolute-  ManhaH  668 
ly  excludes  salvage ;  and  Marshall  says,  by  the  general  law  of  ^  ^*- 
merchants,  the  lender  is  liable  to  general  average,  but  not  to 
particular  average,  as  this  does  not  contribute  to  the  safety  of  the 
ship }  but  some  deny  the  lender's  liability  to  general  average, 
also  his  title  to  salvage ;  and  Marshall  doubts  as  to  the  benefit 
of  salvage,  and  does  not  fully  yield  to  the  opinions  of  Lords 
Mansfield  and  Kenyon  ;   and  Park  says,  the  law  is  otherwise 
on  the  continent  of  Europe.     On  the  whole  the  point  is  un- 
setded. 

This  was  a  libel  against  the  ship  Venus,  to  recover  the  Eben'r  It 
amount  of  a  bottomry  bond  executed  by  the  master  at  Kin-  ^.obn  Breed, 
aale  in  Ireland,  May  28,  1805,  binding  tiie  ship,  her  cargo  l^n  venos, 
and  freight,  for  the  payment  to  the  libellants  of  £1344  ster*  A.  D.  i8U6) 
ling,  within  three  days  after  she  should  arrive  at  Boston  &c.,  5'*^' 
with  20  per  cent,  premium.     The  ship  was  chartered  by  the 
respondent,  Oakman,  her  owner,  to  the  libellants  for  a  voyage 
to  Bristol,  and  back  to  Boston,  for  $2500.    The  charter-par- 
ty was  in  common  form,  and  dated  December  6,  1804  ;  the 
bond  recited  it.     The  ship  was  loaded  at  Bristol,  and  in  her 
voyage  thence  to  Boston  met  with  bad  weather,  and  proving 
leaky,  put  into  Kinsale,  where  proper  surveys  were  made,  and 
considerable  necessary  repairs  after  she  was  there  unladen ; 
then  she  was  laden  again,  and  said  sum  was  the  whole  amount 
of  the  expenses,  and  funds  for  payment  were  provided  by  the 
libellants'  agent  in  Europe.     The  master  was  appointed  by 
them ;   objected  that  he  had  no  power  to  make  tiie  contract 
sued,  with  the  libellants,  and  that  they  had  an  adequate  reme- 
dy on  their  charter-party.      But  the  court  held,  that  this  bot- 
tomry bond  was  a  valid  contract.    And  2d.  To  the  whole  ex- 
tent of  the  said  expenses. 

When  the  loan  is  on  the  goods  laden  on  board,  that  must  , 

be  sold  in  the  voyage,  the  principal  security  is  the  borrower's 
personal  responsibility ;  this  is  respondentia  ;  this  is  a  loan  on 
goods,  bottomry  is  on  the  ship ;  goods  include  the  return  car- 
go, bought  with  the  outward  one. 

On  a  common  loan,  the  lender  has  always  an  absolute  right 
to  the  debt,  and  of  an  action  to  recover  it ;  but  on  bottomry 
neither,  unless  die  ship  return  safe.  In  the  former  he  has  ab- 
solute property,  as  in  a  chose  in  action^  and  till  he  is  paid  an 
absolute  right  to  sue,  in  the  latter  a  mere  contingent  property, 
he  never  can  claim  if  the  ship  be  lost,  nor  if  saie  till  she  re- 
turns. 

(^  5.  The  master  of  a  ship  can  borrow  on  bottomry  only 
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Cfl  76*  when  abroad^  and  in  the  absence  of  bis  owners,  and  but  ia 
Art.  3.  cases  of  necessity,  and  that  expressed  in  the  contract ;  but  as 
the  lender  is  not  bound  to  see  to  the  application  of  the 
money  lent,  his  interest  or.  property  in  the  debt  is  not  affected 
by  a  misapplication  of  it. 

It  is  a  settled  rule  that  money  tnay  be  lent  on  bottomry,  on 
whatever  property  may  be  insured  ;  even  on  the  provisions  of 
the  ship,  or  on  freight,  or  profit ;  otherwise  in  France.  And 
as  seamen's  wages  are  not  insurable,  money  cannot  be  bor^ 
rowed  on  them  on  bottomry ;  and  as  an  enemy's  property 
cannot  be  insured,  money  cannot  be  lent  to  him  on  bottomry. 
The  lender's  right  to  marine  interest  does  not  commence 
till  the  risk  commences,  and  the  moment  the  risk  commences, 
the  lender's  right  attaches  in  the  whole  premium,  and  there  is 
no  apportionment ;  the  marine  interest  ceases  whenever  the 
risk  does ;  except  otherwise  agreed,  not  however  beyond  the 
risk.  There  must  be  a  total  loss  to  discharge  the  borrower, 
and  his  discharge  is  of  all  or  no  part, 
a  Mats.  R.  ^  €•  Ii^  this  case  money  was  lent  on  bottomry  to  the  deft., 

d4o,Appieton  in  a  certain  voyage  described,  upon  the  bottom  of  a  cer- 
shieid7"'°^  uin  schooner,  in  common  form.  This  schooner  was  cap- 
tured by  the  British,  a  friendly  power,  on  her  return  voy- 
age, and  condemned  as  prize  in  the  vice-admiralty,  in  the 
West  Indies  ;  but  on  appeal  the  decree  of  condemnation  was 
reversed,  and  restoration  ordered  ;  and  under  the  British  trea- 
ty of  November  1794,  the  commissioners  awarded  to  the 
owner,  the  deft,  the  value  of  his  vessel  and  freight,  with  in- 
terest ;  and  this  sum  lent,  and  interest,  the  court  held  the  ph. 
was  entitled  to  recover  against  the  deft.,  on  the  ground,  Uiat 
though  there  was  such  a  loss  of  the  vessel  as  discharged  the 
bottomry  contract,  yet  on  recovering  the  value  be  ought  in 
equity  and  good  conscience  to  pay  ;  she  was  ultimately  saved 
to  her  owner,  the  deft.,  as  he  received  the  full  value  of  her. 
On  this  award  (among  other  matters)  it  was  contended  for  the 
deft.,  that  here  was,  at  best,  but  a  salvage  to  which  the  pit.  as  a 
lender  on  bottomry  was  no  way  entitled ;  on  the  other  side,  the 
ph.  urged,  ^^  that  by  the  general  marine  law  the  lender  on  bot- 
tomry is  liable  to  general  average,  and  entitled  to  the  benefit 
of  salvage,  and  the  vessel  is  pledged  to  the  lender ;  and  if 
not  entitled  to  salvage,  and  the  original  contract  was  discharg- 
ed, there  arose  from  subsequent  events  an  implied  promise  to 
pay  Sec.,  and  that  it  is  not  a  new  case  to  find  the  law  raise  an 
implied  promise  to  do  what  one  in  equity  and  good  conscience 
ought  to  do,  where  the  promisee's  special  contract  has  failed 
him  ;  and  of  this  opinion  the  court  appeared  to  be. 
4  Crtnch,  ^  7.  A  bottomry  claim  is  to  be  preferred  to  all  others,  ex- 

ch^ariesViliir  ^^P^  *^  wagos  of  Seamen  for  the  voyage,  on  which  the  hot- 
ter, 328. 
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tomry  is ;  but  if  the  obligee  in  this  bond  suffer  the  vessel  to    Ch.  76. 
make  several  voyages,  without  asserting  his  lien,  and  other    Art.  5. 
creditors  levy  executions  on  her,  he  loses  his  lien.    He  made  v^'^v^*^^ 
three  passages  across  the  Atlantic. 

§  8.  To  make  this  bond  valid  when  made  by  the  master  of  2  Peten  fm* 
a  ship,  it  must  appear  that  the  funds  received  were  absolutely 
necessary,  that  they  were  in  fact  received  and  the  bond  giv- 
en in  a  strange  port,  and  not  where  the  owner  resides,  and 
that  the  money  was  advanced  on  the  faith  of  the  ship,  and  not 
on  personal  responsibility.  Pleas  &z;c.  as  to  bottomry  and 
respondentia  bonds,  5  Wentw.  506,  516;  and  1  Lutw.  698. 

Art.  4.  [See  Chapter  227.] 

Art.  5.  §  1.  So  there  is  in  some  fefw  cases  a  special  mixed  ^-  ^®""- 
kind  of  property,  arising  by  what  several  law  writers  call  a 
confunon  of  goodsy  and  is  when  two  men  mix  their  corn  or 
goods  together  by  consent,  they  then  become  tenants  in  com- 
mon. But  if  a  man  wilfuUy  mix  his  corn,  hay,  wool,  flax,  or 
money,  &c.  with  mine,  and  without  my  knowledge  and  con- 
sent, the  whole  thereby  becomes  my  property. 

§  2.  In  the  case  of  coniusioo  of  goods  where  those  of  two 
persons  are  so  intermixed,  that  the  several  portions  cannot  be 
distinguished,  the  English  law  partly  agrees  with,  and  partly 
differs  from,  the  Civil  law  If  one  put  his  gold  into  another's 
crucible,  the  Civil  law  adjudged  the  whole  to  the  latter,  yet  a 
satisfaction  to  the  former  for  his  gold  ;  but  the  English  law,  to 
guard  against  frand,  allows  no  remedy  to  one  who  thus  volun- 
tarily mixes  his  goods  with  those  of  another,  without  his  con- 
sent, expressed  or  implied. 

^  3.  There  is  but  very  little  law  in  the  English  or  our  books 
on  tlus  subject*  If  they  mix  goods,  as  hay,  or  corn,  or  mon- 
ies, by  consent,  there  can  be  no  question  about  their  respective 
rights,  but  only  about  their  proportions.  And  if  A  wilfully 
mix  bis  corn  or  goods  with  those  of  B,  without  his  consent, 
expressed  or  implied,  and  especially  against  his  will,  the  rule 
of  the  English  law  that  gives  all  to  B,  must  on  the  whole  be 
right,  and  why,  as  by  the  Roman  law,  should  he  pay  for  what 
comes  to  him  without  his  consent,  and  against  his  will ;  to  hold 
him  to  jpay  the  value  of  A's  goods  in  such  a  case,  is  in  fact  to 
make  B  a  purchaser,  and  so  a  debtor  against  his  consent, 
against  a  settled  maxim  of  law,  that  deems  no  man  a  debtor 
or  purchaser  where  he  is  not  in  any  fault  whatever,  and  where 
be  gives  no  kind  of  consent ;  see  Jus.  Inst.  L.  2,  t.  1. 

^  4.  The  cases  in  the  French  laws,  as  to  accession  and  French  Code 
confusion  of  goods  following  the  Civil  law,  are  far  more  nu-  y  Psl^J^'s. 
merous  than  those  in  the  English  law,  and  as  they  are  derived      '  '  ' 
from,  and  founded  in  the  equity  of  the  Civil  law,  it  may  be 
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Ch.  76.  material  and  useful  to  notice  several  of  them^  and  as  thejr 
Art*  5.      exist  in  a  part  of  our  country. 

^  5.  Art.  540,  p.  89,  be.  "  Le  croU  des  animaux  appaf" 
iient  au  wroprUtavre^  par  droit  d*  accession  J^ 

§  6.  Art.  641,  *' Les  fruits,''  fee.  The  fruits  produced  by 
a  thing  belong  to  the  owner,  charged  with  the  expenses  of  the 
labour  done,  and  seed  and  other  materials  found  by  a  third 
person. 

^  7.  Art.  542,  the  bare  possessor  is  not  entitled  to  the  fruits, 
except  when  his  possession  is  hor^  jide,  otherwise,  be  is  held 
to  render  the  fruit  or  produce,  with  the  thing,  to  tlie  owner 
who  reclaims  it. 

^  8.  Art.  543.  One  is  a  bondjide  possessor  when  he  pos- 
sesses as  proprietor,  in  virtue  of  a  title  of  transfer  of  the  pro- 
perty, of  the  defects  in  which  he  is  ignorant ;  but  it  cesse  d'etre 
de  bonne  foi  du  moment  ou  ces  vices  lui  sont  connus"  or  he 
ceases  to  be  bond  Jide  possessor  the  instant  he  knows  the  de- 
fects in  his  title. 

^  9.  Art.  544.  All  that  which  is  united  to,  or  incorporated 
with  a  thing  belonging  to  the  owner  &c.  So  from  pages  545 
to  564  it  is  declared,  that  the  propriety  in  the  soil  includes  all 
above  and  below ;  that  all  constructions  be.  on,  or  in  the  land 
are  presumed  to  be  the  owner's,  and  made  by  him,  and  at  his 
expense,  and  to  be  his  property,  if  the  contrary  do  not  appear, 
without  prejudice  to  the  right  of  a  third  person  acquired,  or 
that  may  be  acquired  by  prescription.  The  proprietor  of  the 
soil  who  has  built  with  the  materials  of  another  must  pay  their 
value ;  and  in  some  cases  also,  may  be  condemned  to  pay 
damages ;  but  the  owner  of  the  materials  cannot  take  them 
away.  When  the  buildings  be.  are  erected  by  a  third  person, 
with  bis  materials,  the  proprietor  of  the  ground  has  a  right 
either  to  retain  them,  or  to  oblige  the  builder  to  remove  them. 
If  the  proprietor  require  them  to  be  removed,  it  is  at  the 
builder's  expense,  without  any  indemnity  to  him ;  be  may  also 
in  some  cases  be  condemned  to  pay  damages  to  the  owner  for 
the  injury  done  his  land.  If  he  prefer  keeping  the  buildings, 
be.  he  roust  reimburse  the  value  of  the  materials,  and  the 
price  of  the  labour,  without  regard  to  the  greater  or  less  in- 
creased value  of  his  ground  thereby.  Nevertheless,  if  the  con- 
struction be.  have  been  made  by  a  third  person  in  good  faith, 
not  condemned  to  restore  die  fruits  or  produce,  the  owner 
cannot  require  them  to  be  suppressed  or  removed,  but  he  shall 
elect  to  pay  for  the  materials  and  labour,  or  as  much  as  his 
ground  is  increased  in  value  thereby. 

^10.  The  increase  "  Les  atterrissemens  et  aixroissemenSj** 
successively  and  imperceptibly  made  to  the  banks  of  rivers 
be.  is  called  cdluvionj  and  this  is  to  the  advantage  of  the 
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owner  of  the  bank,  of  the  river,  tic.  navigable  {otfiottabU^  or    Ch.  76. 
mm)  charged  in  the  first  case  to  leave  a  towing  path  conform-    Art.  ^. 
able  to  the  regulations. 

^11.  If  a  great  river  or  stream,  navigable  or  not,  hj  a  sud- 
den force,  raise  a  considerable  known  part  of  improved  river 
bank  land,  and  carry  it  into  lower  ground,  or  to  the  opposite 
bank,  the  owner  of  the  part  so  moved  may  reclaim  his  pro- 
perty in  a  year,  and  not  after,  unless  the  owner  of  the  land 
whereon  carried  shall  not  have  taken  possession  of  the  part 
added. 

^  12.  "  Lei  itesy  UotSy  atterrUiemeniy  qui  iefarmeni  dam  h 
lit  desjleuves  ou  de$  riviere$  navigables  ouflottabUi  afpartienr 
nent  a  la  nation^  iU  n'y  a  titre  ou  prescription  eontratre.^^ 

^13.  The  ties  &c.,  formed  in  rivers  not  navigable  or 
boatable,  belong  to  the  owner  of  the  bank  on  the  side  where 
formed,  if  not  formed  on  one  side  only,  it  belongs  to  the 
owners  of  both  banks,  to  be  divided  by  a  line  drawn  through 
the  middle  of  the  river. 

^  14.  Pigeons,  fish,  &c.  which  pass  into  another's  dove- 
house,  fish-pond,  &c.  belong  to  their  owners,  if  not  drawn 
there  by  fraud. 

^  16,  When  two  things,  belonging  to  different  owners,  are 
united  so  as  to  form  one  whole,  and  are  separable,  the  whole 
belongs  to  the  owner  of  the  principal  thing,  charged  to  pay  the 
other  the  value  of  the  thing  united. 

^16.  If  an  artisan,  or  any  other  person  has  employed  any 
matter  not  his,  to  form  a  thing  of  a  new  kind,  whether  the 
matter  may  or  may  not  reassume  its  first  form,  he  who  was 
the  proprietor  has  a  right  to  reclaim  the  thing  that  has  been 
formed,  paying  the  price  of  the  work. 

^  17.  If,  however,  the  labour  is  of  so  much  importance, 
that  it  much  surpasses  the  value  of  the  matter  employed,  then 
the  industry  or  work  shall  be  deemed  the  principal  part,  and 
the  workman  shall  have  a  right  to  retain  the  thing  wrought, 
reimbursing  the  proprietor  the  price  of  the  matter. 

^  18.  It  will  be  observed,  that  the  French  law  in  several 
of  these  cases  differs  from  English  and  American  law  ;  as  if 
A  build  a  house  on  B's  land,  by  the  French  law,  A  may  move  it 
away,  paying  damages  to  the  owner  of  the  land  for  the  damage 
done  to  that,  if  any,  or  if  the  owner  of  the  land  refuse  to  let 
this  be  done,  then  he  must  pay  for  the  house ;  but  by  the 
English  and  our  law,  the  house  belongs  to  B,  and  cannot  be 
legally  moved  without  his  consent,  though  if  moved  without 
his  consent  the  damages  may  be  in  the  jury's  discretion. 

^  19.  There  has  ever  been  confusion  of  goods  in  this  coun- 
try, in  several  cases  occasioned  by  tides  and  freshets.  As 
where  salt  marshes  have  been  cut,  and  the  hay  drying  upoa 
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Ch.  T6.  them  of  manjr  different  owners,  on  their  different  lots,  and  a 
Art.  5.  high  tide  has  swept  away  the  hay  and  mixed  it  altogether,  and 
carried  it  thus  mixed  on  to  the  land  of  some  one  or  more 
persons,  though  in  such  a  case  no  formal  decfsion  is  recollected, 
yet  there  cannot  be  any  douht  about  the  right.  Each  one 
retains  bis  right  to  his  hay ;  as  one  does  whose  land  is  sud- 
denly moved  by  some  strong  current  to  another's  land ;  he 
whose  land  is  so  carried  away,  still  remains  the  owner  of  it, 
according  not  only  to  the  French  law  above  stated,  but  ac- 
cording to  the  English  and  American  law.  The  principal  difll- 
culty  concerning  hay,  for  instance,  so  mixed,  is  for  the  owner 
of  any  particular  part  to  know  his  own,  and  especially  to  know 
or  be  able  to  prove  his  proportion  of  this  confusion  of  hay. 
The  same  as  to  the  hay,  erain,  timber,  and  wood  of  different 
persons,  so  thrown  into  contusion  and  mixed  altogether,  not  only 
by  tides,  but  by  freshets  in  rivers  and  streams.  So  the  crea- 
tures, as  the  sheep,  fowls,  geese,  &c.  of  different  men  often 
get  mixed  together,  there  is  no  doubt  about  the  right  of  each 
one  to  his  own,  especially  if  the  mixture  take  place  without 
the  fault  of  him  who  claims  what  did  belong  to  him.  But  often 
it  happens  one's  property  so  mixed  cannot  be  distinguished 
from  anothers,  as  A's  salt  hay  mixed  with  B's  salt  hay,  all 
alike.  In  this  case  there  is  no  possible  way  to  di\dde,  but  by 
dividing  the  whole,  such  a  portion  to  one,  and  such  a  portbn 
to  anoUier  ;  but  how  is  this  to  be  done  f  As  if  I  cut  my  two 
acres  of  sah  marsh,  and  my  neighbour  cuts  his  two  acres  of 
salt  marsh,  and  our  hay  all  alike  is  drying  on  our  contiguous 
lots,  and  tiiere  comes  a  high  tide  and  mixes  the  whole  to- 
gether on  my  marsh,  or  his,  or  both,  or  on  the  land  of  a  third 
person  ;  and  it  is  immaterial  which  ;  what  is  to  be  done  but 
for  one  to  propose  a  dif  ision  to  the  other  and  to  demand  his 
iust  proportion,  and  to  be  permitted  to  take  it,  and  if  refused, 
to  bring  an  action  of  the  case  for  the  injury,  or  an  action  of 
trespass,  according  to  circumstances  f  If  my  hay  is  thus  mixed 
with  B's  on  his  land,  and  I  demand  my  proportion  and  he 
refuses  to  let  me  have  it,  and  carries  away  the  whole,  an 
action  on  the  case  on  tort  generally,  or  case  in  trover,  must  be 
my  remedy.  It  will  be  difficult  for  me  to  maintain  trespass, 
as  he  carries  away  the  hay  from  his  own  land,  and  is  a  tenant 
in  common  of  all  the  hay,  so  no  trespasser  in  moving  it,  and 
as  he  is  thus  tenant  in  common,  on  what  ground  can  I  have 
trover  ?  For  he  has  as  good  a  right  to  the  possession,  as  I  have 
to  take  a  portion  of  the  hay,  being  a  codfused  mixture  of  mine 
and  his  on  his  fond  :  seems  not  to  be  legal,  as  in  taking  a  por- 
tion! take  a  confused  mixture  of  ray  hay  and  his ;  besides  the 
law  does  not  make  me  a  judge  of  what  is  my  proportion,  or  au- 
iboTiz^  me  to  divide ;  then  my  only  remedy  must  be  this  action 
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on  the  cftse  against  bim,  to  recover  damages  for  so  much  of  my    Ctf.  76. 
hay  as  be  carries  away  a:nd  applies  to  his  own  use.  JlrU  6. 

If  A  so  confoand  his  property  with  that  of  B,  that  it  cannot   v.^>*v-^ 
be  dffitingutshed,  A  loses  his  said  property.   2  Johnson's  Ch. 
R.  62. 

By  the  Justinian  code,  if  A  set  B's  plant  in  A*s  ground,  it  Just.  Inst.  Ii. 
becanie  A's  plant  as  it  took  root.     If  A  set  his  plant  on  B*s  |^^-^»  "•  *^» 
ground,  it  became  his  as  soon  as  it  took  root ;  and  the  fruit  of    ' 
a  tree  was  owned  as  its  roots  were  nourished  ;  hence,  if  A  set 
his  tree  by  his  line  so  that  it  took  root  in  B's  ground,  it  be- 
came his  tree,  so  in  proportion  when  rooted  m  part  in  his 
ground  ;  and  the  Roman  law  at  times,  to  prevent  such  dis* 
putes  as  might  naturally  arise*  in  such  cases,  directed  trees  to 
be  set  so  many  feet  from  the  neighbour's  boundary  line.     And 
if  A,  himAfidej  got  possession  of  B's  paper  and  wrote  a  poem 
&c.  on  it,  the  written  paper  was  B's,  but  if  he  demanded  it  of 
A  and  refused  to  pay  for  the  writing,  A  might  defend  himself 
by  an  exception  of  fraud  ;  a  ground  of  defence  often  admitted 
in  that  law  when  the  pit.  refused  to  do  what  equity  required. 

ft  will  be  observed,  that  these  French  and  Roman  laws 
were  positive  enactments,  supposed  to  accord  with  reason. 

Art.  6.  Special  property  in  EnAlements. 

This  special  property  in  emblements  is  also  of  a  peculiar 
kind,  and  can  never  exist  but  where  one  person  owns  the  soil 
and  has  a  general  possession,  and  another  person  has  a  right 
to  something  there  growing ;  and  on  examining  the  many  ca- 
ses in  the  books  on  this  subject,  it  will  be  found  that  this  some- 
thing, as  corn  be.,  within  the  soil  and  possession  of  another 
is  circumscribed  to  very  narrow  limits ;  and  they  go  to  the  Toller  908. 
devisee  as  do  fixtures ;  and  so  to  a  purchaser.  Gil.  L.  of  Ev.  ^^  *^- 
345. 

$  1.  Emblements  are  only  of  grain  and  roots  of  annual  Co.  L.66,66. 
growth,  or  profits ;  hence  they  do  not  include  fruit  trees  and  — ^  Bl.  Com 
grass,  and  die  like,  "  the  permanent  or  natural  profits  of  the  d^isq  ^  laSl 
earth,"  and  "  not  annually  at  the  expense  and  labor  of  the  -^Do.676.  * 
tenant ;"  but  carrots  and  other  annual  roots  in  the  ground  are 
emblements,  Toller  194. 

^  2.    Emblements  are  only  where  a  man  is  legally  possess-  2  £ip.  2es, 

ed  of  land,  but  has  an  uncertam  interest  in  it,  as  to  time,  and  fS""?^:. 

.,'-  ,         ,       ,        ,.  ,',  ',  iio.— 1  Mor. 

sows  the  land,  not  knowing  but  his  estate  m  it  may  continue  Eas.  879,880. 

till  he  shall  take  his  crop  ;  and  his  estate  is  ended,  not  by  his  — >  ^™*??» 

own  act,  before  his  crop  is  fit  to  be  taken  away.     Here  he  208^U  850. 

shall  have  it,  for  1st.  His  sowing  was  lawful,  and  more  for  the 

benefit  of  the  public  and  agricuhure,  than  not  to  sow.     2d. 

He  had  a  special  interest  in  the  corn  or  seed  he  did  sow.  3d. 

Thereby,  and  by  reason  of  his  labor  and  expense,  he  ought 

to  reap.    4th.  There  is  a  property  in  the  com  &c.,  distinct 

V014  III.  16 
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2  B1.  Com. 
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land. 


6  Co.  116, 
Gland's  case. 
1  Mor.  En. 
883.-2  Bl. 
Com.  122, 
146.— 1 
Cruise,  87, 
266,  &c.— 


6  Co.  116^ 
Ciro.Car.616. 


8  Esp.  63.— 
Cro.  £1. 461. 


from  the  soil,  not  lost  by  sowing  it  in  a  soil,  where  there  was^ 
at  the  time,  a  right  to  sow  it.  And  5th.  The  growing  com 
&X2.,  remains  a  chattel  on  the  land,  and  when  ripe  may  be  tak- 
en on  execution,  as  personal  estate,  as  decidedin  chapter  75, 
a.  8,  Penhallow  v.  Dwight. 

^  3.  Cases.  Every  case  of  emblements  will  come  within 
the  above  principles.  Hence,  if  tenant  for  his  own  life  sows 
the  land,  as  tenant  in  dower,  by  the  curtesy  Sec.,  and  dies  be* 
fore  harvest,  his  executors  shall  have  the  emblements  or  crop; 
for  in  these  cases  the  tenant's  estate  is  determined  by  the  act 
of  God,  which  hurts  no  man. 

So  if  one  be  tenant  of  the  land  for  the  life  of  another,  and 
sows,  and  the  other  dies  before  harvest,  and  after  the  sowing, 
the  tenant  shall  have  the  crop.  So  if  a  life  estate  be  ended 
by  act  of  law,  as  where  it  is  to  husband  and  wife  during  cov- 
erture, and  he  sows  the  land,  and  a  divorce  for  pre-contract  is 
had  before  harvest,  he  shall  have  the  crop  \  for  the  divorce  is 
the  act  of  the  law ;  but  then  he  must  not  be  the  cause  of  it, 
for  if  he  be,  his  case  is  within  the  reason  of  the  tenant's  case, 
who  by  his  own  act,  in  committing  wast^,  determines  his  es- 
tate, and  he  shall  not  have  the  crop.  So  the  widow,  tenant 
during  her  widowhood,  shall  not  have  the  crop  though  she 
sow  the  land,  if  she  marry  before  harvest ;  for  sh&  defeats 
her  estate  by  her  own  act ;  but  otherwise  if  the  act  be  done 
by  compulsion,  and  not  voluntarily,  as  where  one  is  divorced 
without  her  fault ;  therefore  in  the  numerous  cases  of  divorce 
in  this  country,  and  often  where  the  husband  is  tenant  of  the 
land  in  the  right  of  his  wife,  and  sows  the  land,  and  before 
harvest  they  are  divorced,  the  husband  sliall  have  the  crop, 
when  he  is  innocent  and  she  is  the  guilty  cause,  but  not  when 
she  is  innocent  and  he  is  the  guilty  cause  of  the  divorce.  As 
to  dower  assigned,  see  post.  Heir,  and  Executor. 

$  4.  If  tenant  during  her  widowhood  lease  the  land  for 
years  to  A,  and  he  sows  it,  and  then  she  marries  before  har- 
vest, and  so  her  estate  in  the  land  ceases,  it  is  a  question  if  A 
shall  have  the  crop  when  he  has  ploughed  and  sowed  the  land ; 
the  seed  is  his  on  the  one  hand,  and  on  the  other  her  estate 
under  which  A  holds' is  ended  by  her  voluntary  act,  and  the 
estate  of  him  in  the  remainder  or  reversion,  has  come  legally 
into  possession  ;  A  sowed  in  uncertainty.  Respectable  au- 
thors differ  on  this  point.  Blackstone  (2  vol.  124)  holds,  tliat 
A  shall  have  the  crop,  for  he  is  a  stranger  to  her  act  in  mar- 
rying ;  he  cites  Cro.  El.  461 ;  1  Rol.  Abr.  727.  But  Lord 
Coke,  in  Oland's  case,  5  Co.  116,  holds,  that  A  shall  not 
have  the  crop,  for  he  must  abide  by  her  act,  and  can  be  in  no 
better  condition  than  his  lessor.  The  same  question  will  arise 
if  a  man  be  a  tenant  of  land,  during  his  marriage  with  such  a 
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woman,  and  he  leases  the  land  to  A,  and  he  ploughs  and  sows  Ch.  76. 
it,  and  then  before  harvest  the  husband  is  divorced  for  his  AtU  6. 
fault,  a  case  that  sometimes  happens  ;  according  to  Coke,  A  v^v"v^ 
must  abide  by  the  husband^s  act  \  according  to  Blackstone  he 
is  a  stranger  to  the'  husband's  act.  1  Morg.  Ess.  384,  it  is 
added  that  Coke's  opinion  is  hot  law.  And  Morgan  adds, 
"  for  the  act  of  the  lessor  after  the  lease  made,  cannot  alter  the 
property  of  the  lessee,  for  a  man's  property  once  lawfully  vest- 
ed in  him,.cannot  be  divested  out  of  him,  by  the  act  of  anoth- 
er." This  principle  is  correct,  but  then  how  was  the  lessee's 
property  in  this  case,  had  .he  any  property  but  subject  to  be 
defeated  by  the  widow's  marrying ;  was  not  that  the  very  na- 
ture of  his  interest  ^  Perhaps  to  shew  Coke  is  wrong,  and  the 
lessee  in  this  case  can  hold  the  emblements,  it  must  be  on  a 
principle  of  policy  in  the  law,  established  as  mentioned  in  ma- 
ny cases  in  this  article,  to  encourage  agriculture,  especially 
by  sowing  and  planting.  And  on  the  whole  Blackstone's  opin- 
ion Js  the  best.  6  East  fi04« 

One  devbed  a  farm  in  his  own  occupation,  to  his  mother  Coi  v,  God* 
for  life,  remainder  to  G  in  tail;    also  devised  to  his  mother  ch!^**2^^^*7 
'^  all  his  goods  and  chattels,  stock  of  his  farm,  bonds  he.,  and  a.  8,  West  r. 
all  other  his  moveables  whatsoever,"  and  made  her  executrix ;  Moore, 
the  testator  died,  and  soon  after  his  mother  died  ;   corn  was 
growing  when  both  died,  and  reaped  after  they  died  ;  held,  it 
passed  to  her  representatives,  and  not  to  G,  the  devisee  of  the 
land  ; — ^was  devised  to  her  as  part  of  his  goods.  i  f^,  e$s. 

^  5.  If  a  woman  sows  her  land,  and  then  marries,  and  her  386.— 2  Com. 
husband  dies  before  harvest,  she  shall  have  the  crop,  and  not  |  cniiae  209 
the  husband's  executor ;   but  if  the  husband  had  sowed  the  Fishn  v, 
land,  then  his  executor  must  have  the  crop.     Tenant  in  dow-  ^'^rbci. 
er  is  entitled  to  crop  sown  at  her  baron's  death  ;    but  a  joint- 
ress is  not.  2Coin.  D. 

$  6.  If  there  be  two  joint  tenants,  and  they  sow  the  land,  137.— i  Mor. 
and   one   of  them   dies  before   harvest,   the   survivor   shall  R^lb^"" 
have  the  crop  ;  for  they  improve  by  a  joint  stock,  and  the  ex-  Fraudi  866. 
ecutor  of  the  one  deceased  cannot  divide  the  crop  with  the 
survivor,  who  legally  comes  into  the  sole  possession  and  title 
of  the  estate,  before  harvest ;  and  the  other  gained  no  exclu- 
sive property  by  the  act  of  sowing  it. 

If  the  husband  sow  the  land,  and  die  before  harvest,  his 
wife  or  widow  shall  have  a  third  part  of  the  land  sown,  for 
her  dower ;  for  her  right,  as  far  as  it  goes,  is  as  good  by  law 
as  the  heir's  :  but  by  our  law  it  is  conceived  she  must  demand 
her  dower  before  harvest.  Hob.  132, 

§  7.  If  one  sow  the  land,  and  die  before  severance,  or  be-  ^^^^l'^^ 
fore  harvest,  the  executor,  and  not  the  heir,  shall  have  the  194. 
corn ;   and  so  held  in  Penhallow  v.  Dwight,  by  our  court,  ch. 


124 


CASE  ON  TORTS. 


Ch.  76. 

Art.  6. 


1  Mor.  £88. 
886.-.Rob. 
on  Frauds 
364,  366.— 
Toiler  206. 


Rob.  on 
Frauds  365. 


Dyer  316  — 
Cro.  El  61. 
—Rob.  367. 
-Cro.  El. 
814. 


Dyer  816.— 3 
Com.  D.  187. 


Bob.  OB 
Frauds  366. . 
—Toller  2C4. 
—Gil.  L.  of 
E.248.— 
Hob.  132. 


75,  a.  8 ;  for  though  the  erowbg  corn  appertains  to  the  lanil^ 
yet  it  is  a  personal  chattel.  And  so  of  other  emblements,  as 
hops,  safiron,  hemp,  be. 

\  8.  But  if  one  sow  bis  land,  and  then  before  harvest  sell 
or  devise  it,  the  purchaser  or  devisee  shall-  have  the  crop  as 
appertaining  to  the  land,  the  devisee,  and  not  the  executor ; 
for  by  the  words  of  the  will,  the  devisee,  as  to  chattels,  an* 
nexed  to  the  lands,  is  put  in  the  place  of  the  executors,  and  if 
the  devisee  die,  the  next  in  remainder  takes  the  corn,  as  be- 
tween devisee  and  executor.  Roberts  says,  "  the  law  holds 
the  intention  of  the  testator  was  to  pass  the  land,  together  with 
its  fruits,  and  the  devisee  shall  take  the  com  against  the  exec- 
utor." Yet  in  England  "  a  testator  may"  "  bequeath  his  stand- 
ipg  com,  sown  by  himself,  to  whom  he  pleases,  by  an  unattest- 
ed will,"  and  because  this  com  is  a  personal  chattel. 

$  9.  <^Thus  it  has  been  always  held,  that  if  a  man  be  seiz- 
ed of  land  in  the  right  of  bis  wife,  and  sow  the  land,  and  de- 
vise the  corn  growing  thereon,  and  die  before  the  corn  be 
reaped,  the  legatee  shall  have  the  corn  and  not  the  wife,"*£or 
the  corn  is  fructus  industrialism  and  he  who  sows  it  ''  has  a 
kind  of  property  in  it,  divided  from  the  l^nd,  gained  by  the 
very  act  of  sowing  it." 

^  10.  But  if  one  of  the  joint  tenants  occupies  the  land 
alone,  by  the  consent  of  the  other,  and  takes  the  profits  alone 
to  his  own  use,  it  seems  that  if  he  sows  the  land  he  may  de- 
vise the'  standing  corn  away  from  the  survivor  as  fructus  »»• 
dusirialisj  and  such  devise  will  be  good,  (in  jplngland  &c.,) 
since  the  statute  of  frauds,  without  witnesses ;  for  such  assent 
to  his  sole  occupation  amounts  to  a  lease  at  will,  and  as  such 
gives  a  title  to  emblements. 

$  11.  But  it  has  been  held,  that  if  A  convey  lands  tq  tli^; 
use  of  himself  and  wife,  and  he  sows  them,  and  dies  before 
harvest,  she  shall  have  the  corn  or  emblements ;  this  convey- 
ance was  to  husband  and  wife  for  their  lives,  ren^ainder  to 
the  heirs  of  the  husband  ;  the  husband  made  executors ;  here 
t&e  wife  claimed,  as  surviving  joint-tenant,  the  executors  un- 
der the  will,  and  there  were  die  husband's  heirs  legally  seised 
of  the  remainder,  at  the  time  of  the  harvest.  Not  clearly  de- 
cided. 

^  12.  If  A  seized  of  land  sow  it  with  com,  and  then  con- 
vey it  to  B  for  life,  remamder  to  C  for  Ufe,  and  then,  B  dies 
before  the  com  is  reaped,  C  shall  have  it,  and  not  B's  exec- 
utors, though  his  estate  was  uncertain,  ^'  for  the  reason  of  in- 
dustry, and  charge  fails ;"  and  if  B  and  C  both  die,  then  the 
lessor  who  sowed  the  com  shall  have  it.  ^*  But  the  law  is 
otherwise  in  respect  to  trees,  and  also  to  the  grass  and  herbr 
age,  no(  separated  from  the  ground,  at  the  time  of  the  death 
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of  the  tesUtUur^  for  this  is  not  fruetut  industrioKi,  fund  so  can*    C9.  76* 
Qot  be  devised  as  personal  estate,  as  corn  may  be.  Art.  6. 

$  13.  If  tenant  in  tail  give  or  grant  bis  emblements  of  corn  \^r\'^^J 
on  the  land,  the  donee  may  cut  and  take  them,  after  the  death  q^^^I_ 
of  the  tenant  in  tail ;  and  growing  corn  may  be  devised  as  n  Rob!  on 
chattel;  but  otherwise  of  trees  and  grass,  because  they  grow  Frauds 366. 
of  themselves. 

^  14.  If  A  lease  lands  at  will  to  B,  and  B  sow  them,  aiid  theq  ^  Cq-  }  l^> 
A  determine  his  will,  B  shall  have  the  emblements ;  but  not  if  '  *^^^* 

P  by  his  own  act  puts  an  end  to  his  estate,  by  deteripining  his 
will. 

^15.    A,  tenant  for  life,  Remainder  to  the  ph.  in  fee.     A^^oes^ 
leased  the  lands  for  years  to  B,  and  he  is  ousted  and  A  isdis-  ^^^i*Rjor. 
seized ;  the  disseizor  leases  for  years,  and  his  lessee  sows  the  £.  887»  Tr. 
lands,  and  A,  tenant  for  Ijfe,  dies.     Held,  the  pit.,  in  remaind-  ^L^**!,?^' 
er,  has  no  right  to  the  emblements,  but  the  defts.  claiming  454.^12  Inst 
under  the  lessee  of  the  disseisor  should  b^r  the  ph.,  (him  in  8l.->-XoUer 
remainder,)  in  respect  of  SMch  lessee's  possession,  "  but  the  ^^* 
mere  right  was  in  B,  the  lessee  of  tenant  for  life,  and  he  might 
have  an  action  of  trespass,  and  should  recover  all  the  mesne 
profits  against  the  lessee  of  the  disseizor." 

<^  16.  If  tenant  for  life,  or  at  will,  forfeit  or  break  a  condi^  cro.  El.  460. 
tion,  be  shall  not  have  the  corn  sown,  for  this  is  his  voluntary  --^  Mor.E. 
act  within  his  power.  ^^' 

^17.    If  one  dies  leaving  a  daughter,  and  his  wife  with  1  Mor.E. 386. 
child  of  a  son,  and  the  daughter  enter  and  sow  the  land,  and 
then  a  son  is  bom,  she  shall  have  the  com  ;   she  did  right  to 
sow,  and  her  estate  ends  not  by  her  act. 

<^  18.  If  the  mortgagor  after  sowing  the  land  be  turned  out  Dougi.  283, 
by  the  mortgagee,  the  mortgagor  is  not  entitled  to  the  emble-  Moses  v.  Gil- 
meots ;  hie  is  not  tenant  at  will  to  the  mortgagee,  to  all  pur-  '®"^^'^' 
^ea,  and  the  mortgagee  also  must  account  for  them  on  re- 
demption. 

^19.  This  was  an  action  of  trespass  for  taking  away  corn.  3  wiis.  127, 
The  defis.  justified  taking  as  enAlements  ;  special  pleadings  at  l^'.,f^** Jf  V 
laj^ge.    Li  these  the  defts.  traced  their  title  from  the  fee  sim-  _8  com.  D. 
pk  estate  dpwn  to  their  lease  for  years,  and  say  on  the  death  138.— Wiiles 
of  A  which  put  an  end  to  the  lease  before  harvest,  but  after  ^^^' 
sowing  the  land  the  defts.  surrendered  to  the  ph.,  but  after- 
wards, when  the  com  was  ripe,  they  entered  and  took  it  away 
as  they  lawfully  might ;  and  judgment  for  the  defts. 

In  this  case  there  was  a  proviso  m  the  lease  for  ninety-nine 
years,  if  three  lives  named,  continued  so  long,  under  which 
lease  the  defts.  held,  and  indirectly  agreed  that  the  land  should 
not  be  used  for  tillage,  and  if  it  was,  the  lessor  might  re-enter. 
And  the  coitft  decided,  that  the  right  to  re-enter  for  condition 
broken  could  operate  only  during  the  term,  and  vanished 
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Ch.  76.    when  that  ended ;  and  that  the  pit.  never  having  been   in 

An.  6.      possession  by  right  of  re-entry,  for  the  condition  broken  could 

v,«^*v-^p/   have  no  advantage  of  it ;  and  as  the  deft,  had  ploughed  and 

sowed  the  land,  he  had  in  law  and  justice  a  right  to  reap  and 

take  the  emblements. 

fiifi '  f^ii  ^  ^^'  "^  ^"®  P'^°^  ^^P'  ^^^^  ^'^  ^^^^^  ^^^y  ^^^  emblements, 

V.  Atwood.—  ^^^  ^^  annually  manures  the  land  ;  as  where  a  woman,  tenant 

2  Com  D.      for  life,  married  the  pit.,  the  deft,  being  remainder  man,  tho 

186,  cit^  I    jjQpj  ^gjpg  grown  out  of  ancient  roots  on  the  land — ^the  wife 

died  Aug.  19,  and  before  the  hops  were  severed.     The  court 

held,  that  the  hops  belonged  to  her  husband,  and  not  to  him 

in  remainder,  for  they  grow  by  manurance  and  industry  of  the 

T        104      owner,  by  his  making  of  hills  and  setting  of  poles ;  and  are 

i95.^Co. '     "^^  ^^^^  apples  or  nuts  which  grow  of  themselves.     Grass  and 

Lit.  65,  66.     fruit  improved  go  to  the  heir,  as  the  natural  and  artificial 

parts  cannot  be  distinguished. 

1  Rol.  728.  $21.  Flax  and  hemp  are  emblements,  but  not  trees,  where 
136^1  M  ^"®  plants  acorns,  oak,  elm,  ash,  or  other  trees ;  nor  are  things 
E.388.-.Tol-  that  produce  annually  of  themselves,  without  the  labour  of 
ler  194.         man,  as  grass,  though  improved  by  the  labour  and  industry  of 

the  lessee.  So  if  one  increase  the  natural  produce  by  sowing 
bay  seed,  by  trenching  be.,  these  are  not  emblements,  but  go 
to  him  in  remainder ;'  nor  are  garden  roots  emblements 
"  which  cannot  be  taken  up  without  the  soil  of  the  heir."  But 
quere,  and  see  Flax  be. 

2  Bl.  Com.  ^  22.  Emblements  growing  are  distinct  from  the  real  estate 
464.-^  Inst.  iQ  the  land,  and  are  subject  to  some  of  the  incidents  of  per- 
sonal estate.  They  might  have  been  devised  before  the  sta- 
tute  of  wills,  and  on  the  death  of  the  owner  they  vest  as  assets 
in  the  executor,  so  they  may  be  forfeited  in  outlawry  in  per- 
sonal actions  ;  but  they  are  not  objects  of  larceny,  and  be  who 

'^^•^^»^' is  entitled  to  them  may  have  trespass  against  one  who  takes 

them  away. 

iMor.E.388.      ^  33,  Wherever  any  one  is  entitled  to  emblements,  he  has 

J^      ^'     '   a  right  to  enter  on  the  land  to  cut  them  and  take  them  away. 

2Saand.40l,      $24.  In  trespass,  quare  clausum  firegit^  for  taking  com 

Fearle  r.        growing,  it  is  not  sufficient  for  the  deft,  to  allege  he  was  pos- 

"  ^^'         sessed  of  a  parcel  of  corn  there,  and  that  he  entered  into  the 

land  to  reap  it,  but  he  must  shew  a  special  title  to  it,  and  so 

as  to  any  other  easement  in  the  land  of  another.     Here  the 

owner  of  the  land  brought  quare  clausumfregit. 

^  Stodden      ^  ^^*  ^^  ^^^  ^^^^  principle  when  a  tenant  for  life  dies» 

V.  Harvey,      his  executor  may  enter  upon  the  land  in  convenient  time  to 

remove  his  cattle  and  effects. 
Pyer  31.  ^  26.  After  regress  made,  the  disseizee  shall  have  the  com 

though  severed  by  the  disseizor,  as  he  has  no  right  to  it. 
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^  27.  The  way  going  crop.    In  this  action  of  trenpass  it    Ch,  76* 

was  decided,  that  a  custom  that  tenants  by  deed  or  parol  have    Art.  6. 

the  way  going  crop,  is  good :   that  where  their  terms  are  v^^^v*^^ 

known  to  exmre  at  a  certain  time,  they  sow  before  and  reap  R,?**^**  ^^» 
iv  •.•!••  o  ^      •    Wiggles- 

after,  as  m  an  action  for  carrying  away  corn  &c.,  a  custom  is  ^ofn,  „.  pai. 

pleaded  that  in  such  a  parish,  time  out  of  mind,  every  tenant  luoo.  Cited 
there  for  years,  ending  May  1,  in  any  year,  may  take  to  his  iJ^^'i^Me.' 
own  use  when  ripe,  "  his  way  going  crop  ;"  that  is,  all  com  rivate  18,  19* 
sown  before  May  1st,  then  growing  on  the  land,  "  not  exceed- 
ing a  reasonable  quantity  thereof,"  ''  according  to  the  course 
and  usage  of  husbandry  in  the  same  parish  f^  and  ripe  after, 
and  the  party  then  stated  he  sowed  a  reasonable  p^t  of  the ' 
land  in  proportion  to  the  residue  &c.  Lord  Mansfield  and 
the  court  said,  the  custom  is  good.  "  It  is  just,  for  he  that 
sows  ought  to  reap,  and  it  is  for  the  benefit  and  encourage- 
ment of  agriculture."  It  is  iudeed  against  the  general  rule  of 
law  concerning  emblements^  which  are  not  aUowed  to  tenants 
who  know  when  their  term  is  to  cease,  because  it  is  held  ta 
be  their  fault  or  their  folly  to  hare  sown,  when  they  knew  their 
interest  would  expire  before  they  could  reap ;  but  the  custom 
of  a  particular  place  may  rectify  what  otherwise  would  be 
imprudence  or  folly.  The  lease  being  by  deed  does  not  vary 
the  case.  This  custom  was  confirmed  as  being  good,  unani- 
mously in  the  Exchequer  Chamber.  Proved  by  parol  &c. 
In  Pennsylvania  the  lessee  for  years  may  prove  the  general 
custom  of  the  State,  by  which  tenants  are  entitled  to  the  way 
going  crop,  though  no  such  right  be  given  by  the  lease ;  5 
Bin.  285,  Stultz  v.  Dickey. 

<)  28.  In  this  case  the  deft,  as  landlord,  distrained  shocks  wniet  181^ 
of  wheat  for  rent,  and  the  pit.  replevied  them.  The  deft.  ?■***?."• 
avowed  taking  for  rent,  and  set  forth  the  grounds  of  his  ^"  ^' 
avowry.  The  pit.  pleaded  in^  bar  a  judgment  and  execution 
against  one  Saunders,  who  at  the  time  of  sowing  seven  acres 
of  wheat  was  lawfully  possessed  as  tenant  at  will  to  the  deft., 
and  the  officer  took  on  the  execution  the  ^'  said  wheat  so 
growing  and  sold  it  to  the  pit.,  of  which  the  deft,  had  notice, 
and  the  pit.  being  so  possessed  and  entitled,  did  suffer  the 
said  wheat  to  grow  on  the  place  where  &c.,  until  it  was  ripe  and 
fit  to  be  cut,  and  did  cut  the  same  afterwards  &c.,  and  made 
it  into  cocks  or  shocks,  wherof  the  said  seventy  shocks  were 
parcel :"  ^'  And  the  said  cocks  or  shocks  being  so  cut,  the  plt« 
suffered  the  same  to  lie  on  the  said  seven  acres,  until  the  same 
in  the  course  of  husbandry  was  fit  to  be  carried  aWay :"  And 
so  being  there  &c.  the  defl.  of  his  own  wrong  took  and  car- 
ried it  away,  under  the  pretence  of  a  distress  &c.  On  de- 
murrer to  this  plea  the  court  held  it  was  good,  and  that  it  was 
not  necessary  to  say  how  long  the  wheat  lay  on  the  ground,  to 
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Ch.  76.  be  made  bc«,  and  that  a  teoaot  at  win  is  entitled  to  the  emUe- 
Art.  6.  menftj  if  his  Estate  end  by  his  death,  or  by  the  act  of  the  les- 
sor after  sowing,  and  before  the  corn  is  ripe,  and  that  if  his 
emblemenU  be  sold  on  fieri  fadoi  to  another,  he  may  enter  and 
cut  the  com  when  ripe,  and  dry  it  a  reasonable  time  on  tlie 
ground  and  carry  it  away.  In  this  case  Saunders,  the  debtor, 
died  after  the  officer  received  the  fieri  facias^  and  before  he 
executed  it ;  and  held  to  be  well  executed  on  these  emble- 
ments he  left.  But  quaere,  if  the  fieri  facias  had  been  no 
lien  on  bis  goods,  but  the  lien  attached  before  he  died.  The 
jury  must  judge  if  removed  in  a  reasonable  time. 

^  29.  As  to  the  remedy  it  may  further  be  observed,  that 
though  the  general  remedy  is  quare  dausum  fregU  for  the 
owner  of  the  land,  against  him  who  claims  emblements,  and 
fakes  them  without  title  to  them  ;  and  though  if  one  have  em- 
blements, and  another  actually  takes  them  away,  the  former 
may  have  trespass  vi  et  armit;  yet  the  general  remedy  for 
bim  entitled  to  them  is,  either  to  enter  and  take  tbem,  notwith- 
standing opposition,  or  to  bring  an  action  on  the  case,  as  in  the 
ease  of  disturbance  in  the  enjoymentof  any  other  easement  in  the 
knd  of  another.  And  if  he  be  sued  for  entering  and  taking 
them  away  in  quare  dausum  firegit^  as  he  will  be  if  the  owner 
of  the  land  deny  his  right,  his  only  defence  against  such  action 
is  a  special  title  to  the  emblements  specially  pleaded.  And 
Williams  in  notes  on  the  case  of  Pearle  v.  Bridges,  in  Saun- 
ders, .  says,  **  it  seems-  to  be  an  estabrished  rule  of  pleading, 
that  wherever  the  deft,  in  trespass  clausumfiregit  Justifies  the 
trespass  by  reason  of  some  title  or  easement,  which  gives  him 
a  legal  right  to  do  the  act  which  is  the  subject  of  the  action, 
he  must  set  forth  his  title  or  right  to  enjoy  the  easement  spe- 
cially, so  that  the  pit.  may  have  an  opportunity  of  traversing  it. 
Williams  thus  speaks  of  easements  in  regard  to  emblements, 
and  very  properly,  for  the  right  to  take  them  is  but  the  right 
I  have  to  enter  upon  A's  land  generally  in  his  possession,  and 
there  cut  down  and  take  away  standing  corn  be.  there  grow- 
ing ;  for  if  I  am  in  the  actual  possession  of  Ae  land,  I  am  ten- 
ant of  it,  and  the  corn  is  not  an  emblement.  It  is  such  only 
when  he  actually  possesses  the  land,  and  I  am  entitled  to  the 
growing  com,  and  hence  if  he  deny  my  right  to  it,  daumm 
/regit  is  his  remedy,  and  if  I  am  disturbed,  my  remedy  is  an 
action  on  the  case,  as  in  this  case.  On  the  26th  of  April  last, 
A  owned  a  certain  farm,  and  I  was  tenant  at  will  of  it,  and 
then  sowed  five  acres  of  barley  upon  it,  to  which  field  of  bar^ 
ley  a  lane  led  from  the  highway.  On  the  1st  of  June  last,  A 
determined  his  will,  as  he  legally  might,  and  put  me  oflT  from 
the  farm,  and  actually  entered  upon  it  himself  and  took  pos- 
session, became  taxable  for  it  be.     On  the  1st  of  August  last, 
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ihW  barley  was  ripe  and  fit  to  be  cut,  I  then  proposed  to  enter    Ch.  76. 
and  cut  it ;  A  forbid  me,  and  to  exclude  me  put  a  fence  across    Art.  6.  . 
the  lane,  the  only  passage-way  to  this  -barley  field,  the  usual  s^^-v^^^ 
kind  of  obstruction  opposed  in  such  cases.     Now  it  seems 
clear,  that  my  only  remedy  is  either  to  take  away  his  fence, 
and  enter  and  take  away  the  barley,  and  if  sued  justify  as 
above,  or  to  bring  a  special  action  on  the  case  against  him, 
stating  my  title  to  the  emblements,  and  of  course  my  right  of  . 
entry  and  his  obstruction  specially,  as  I  must  if  I  am  disturbed 
in  the  enjoyment  of  a  way,  common,  or  any  other  easement  in 
his  land. 

(^  30.  In  the  case  of  Wigglesworth  t.  Dallisoo,  above  stated^  TlSSfS^n!^ 
the  ^h.  who  claimed  the  corn  as  emblements  in  the  deft's. 
land  brought  trespass,  but  it  was  for  the  deft's.  actually  cutting, 
and  carrying  away  the  corn  cut.  The  ph.  admitted  the  land 
was  the  deft's.  soil  and  freehold,  and  that  the  pit's,  possession 
ended  when  his  lease  expired,  and  long  before  the  mowing  of 
the  corn  ;  so  that  this  very  admission  excluded  the  pit.  from  a 
c/atMUfn  fregii^  and  his  action  of  trespass  was  for  mowing  and 
carrying  away  his  corn,  a  personal  chattel.  But  in  the  case  Tnimper  v. 
of  actually  mowing  and  taking  away  the  corn  by  the  tenant  of  ^■"*'*'^'°«- 
the  land,  in  Trumper  v.  Carwardine,  cited  Dougl.  202,  the 
ph.  claiming  the  corn  as  emblements  brought  an  action  on  the 
case,  and  in  another  count  joined  trover,  and  recovered  ;  and 
even  in  this  case  of  mowing  he.  the  corn  by  the  tenant  of  the 
land,  it  is  doubtful  at  least  if  the  action  ought  not  to  be  an  action 
on  the  case  on  tort,  joining  trover  if  necessary,  as  in  Trumper 
t;.  Carwardine,  rather  than  trespass  vi  et  armis^  as  in  Wiggle* 
worth  V.  Dallison  ;  for  it  may  be  a  question  that  if  one  having 
emblements  growing  on  the  land  of  another,  and  in  his  pos- 
session generally,  has  sufficient  possession  to  support  trespass. 
But  Oland  v.  Burdwick,  6  Co.  116,  and  Cro.  El.  460,  was  SlTiStrck. 
trespass  by  the  pit.,  claiming  emblements  in  the  deft's.  land 
for  mowing  and  carrying  them  away,  and  no  question  made  as 
to  the  form  of  the  action.  But  Latham  v.  Atwood,  Cro.  Car. 
515,  was  case  in  trover,  by  the  pit.  claiming  hops  as  emble- 
ments, against  the  owner  of  the  land  who  took  and  carried  them  Atwood.^ 
away,  nor  was  here  any  question  made  as  to  the  form  of  the 
action.  9  Johns.  R.  108,  113,  was  trespass  against  the  owner, 
but  in  this  case  the  pit.  purchased  on  execution  the  whole 
interest  of  the  owner's  tenant. 

§  31.  On  the  whole,  the  cases  in  the  books  are  both  ways.  SeeTrespaw, 
Then  he  who  has  his  emblements  mowed  or  cut  down,  and  34  ^'^/ 
carried  away  by  the  tenant  of  the  land,  and  prefers  an  action, 
must  decide  on  bringing  case  or  trespass  on  principle.     Case 
is  clearly  safest  to  recover  the  value,  and  if  cut  before  ripe  it 
will  make  no  diflference,  because  this  action  will  embrace  the 
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Ch.  76.  pit's,  whole  case ;  trespass  may  do  if  the  ph.  goes  only  for  the 
Art.  6.  Bct  of  carrying  away  his  chattel  after  se? ered,  on  the  ground 
^^^yi^^  his  property  in  it  remains,  and  not  for  the  act  of  mowing,  reap*' 
ing,  or  cutting  down  the  corn  &c.  For  it  is  very  questionable 
if  trespass  vi  ti  armis  lies  for  the  act  of  mowing  be.  the  com 
by  the  tenant  of  the  laud,  as  he  is  in  possession  of  it  to  every 
purpose,  as  fencing  it,  paying  taxes  for  it,  taking  the  grass  and 
fruit  among  the  corn,  and  every  thing  on  the  land,  but  the  com 
or  emblements,  and  he  who  claims  them  has  no  possession  of 
the  land  whatever,  but  so  far  and  so  far  only  as  to  enter  upon 
it  occasionally,  to  hoe  or  weed  his  grain,  and  to  cut  it  and 
carry  it  ^ay  ;  2  Esp.  62,  speaks  of  trespass. 

Morgan,  1  vol.  Essays  383  and  388,  says,  that  '^  if  tenant 
for  life  sows  the  land,  and  dies,  his  executors  AbH  have  the 
corn,  and  they  may  take  it  from  off  the  ground  of  him  in 
remainder ;  and  if  trespass  be  brought,  this  is  good  evidence 
to  discharge  the  deft.,  on  not  guUty,*^  But  on  what  prmciple 
in  pleading  can  such  a  special  easement  in  another's  land  be 
given  in  evidence  on  the  general  issue,  and  if  it  can  be  so 
given  in  evidence,  the  tenant  of  the  land  never  can  know  the 
defence  till  the  evidence  comes  out  in  the  trial.  And  Seijeant 
Williams'  opinion  is  otherwise,  as  in  his  note  on  Pearle  v. 
Bridges. 
2Bractoii96.  ^  32.  If  the  husband  sow  his  land  and  die  before  sever- 
ance, and  his  widow  is  endowed  of  that  land,  she,  and  not  the 
executor,  shall  have  the  emblements  ;  but  if  the  land  had  gone 
to  the  heir,  the  executor  would  have  had  them.  By  the 
common  law  if  the  tenant  in  dower  sowed,  and  died  before 
severance,  the  reversioner  had  the  crop  ;  but  by  statute  of  H. 
VlII.  the  common  law  is  altered  in  favour  of  widows,  and  they 
were  by  that  act  placed  on  the  same  ground  as  other  tenants 
for  life  were.  And  as  this  statute  was  in  amelioration  of  the 
common  law,  it  is  conceived  it  was  here  adopted,  on  the  gen* 
eral  principle  on  which  our  ancestors  adopted  the  ancient 
English  statutes  applicable  to  tiieir  condition,  as  this  was  in 
America. 
10  Johns.  fU  ^  33.  In  error  on  certiorari  from  a  justice.  The  tenant  is 
Whltofareh  v  "°^  entitled  to  emblements,  where  the  termination  of  his  lease 
Cuttidg.  is  fixed  and  certain  ;  as  where  the  owner  of  the  land,  A,  leas* 
ed  to  one  Hilton  for  one  year,  from  April  20,  181Q ;  and  June 
10,  18 JO,  A,  by  endorsement  on  the  lease,  agreed  to  let  him 
have  it  for  the  next  year ;  and  Hihon  sowed  the  ground  with 
wheat,  and  in  May  1812,  was  ousted  under  the  act  of  forcible 
entry  and  detainer.  Held,  Hilton  was  not  entitled  to  the  crop 
ripe  Aug.  1812  ;  the  pit.  was  tenant  of  A,  the  owner.  Judg* 
mcnt  reversed. 
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^  84.  Replevin  for  six  acres  of  wheat  and  twelve  of  rye,  Ch.  76. 
claimed  as  emblements;  alleged  to  be  taken  Aug.  20,  1809.  Art.  7. 
The  deft,  avowed  he  took  the  wheat  and  rye  as  a  distress  for  v«^-v«-i^^ 
rent  io  arrear,  and  stated  that  one  Graves,  for  one  year  next  ^^  Johns.  R. 
before  the  taking,  &c.  enjoyed  said  farm  on  which  &c.  under  ^i^ciark 
a  lease  to  htm  from  the  deft.,  reserving  rent  $30,  payable 
April  1,  1809,  at  the  end  of  the  term,  and  the  deft,  agreed  to 
renew  the  lease  for  another  year,  provided  be  did  not  want 
the  farm  for  his  own  use.  Nov.  19,  1808,  Graves  endorsed 
a  surrender  on  the  lease,  and  surrendered  the  farm  to  the  deft., 
to  hold  as  if  the  lease  bad  never  been  made.  Graves  hold-' 
ing  himself,  however,  liable  to  pay  the  year's  rent,  and  agreed 
the  deft,  might  take  all  lawful  means  to  recover  it  according 
to  the  lease.  Graves,  continuing  in  possession  till  the  fall  of 
1808,  sowed  wheat  and  rye,  and  in  October  sold  the  wheat 
be.  then  growing,  to  Bain,  the  pit. ;  he  enclosed  it  with  a 
fence.  Nov.  1808,  Graves  quitted  possession  and  surrender- 
ed to  the  deft ;  he  in  Aug.  1809,  took  possession  of  the  wheat 
and  rye  before  reaped.  Bain  brought  replevin  ;  deft,  justifi* 
ed  as  above,  as  a  distress  for  rent:  Held«  1.  By  the  surren^^ 
der  the  lessee's  estate  was  extinguished  ;  hence  the  lessor  had 
no  right  to  distrain,  as  the  relation  of  landlord  and  tenant  had 
ceased :  2.  That  his  only  remedy  was  on  Graves'  agreement 
to  pay  rent :  3.  Baioi  the  ph.,  had  no  right  of  action  for  the 
wheat  and  rye,  as  they  became  the  deft's.  property  after  the 
expiration  of  the  lease,  Graves  not  being  entitled  to  the  crop 
aa  emblements :  4.  The  deft,  did  not  in  his  avowry  state  the 
estate  of  which  he  was  seized,  so  held  bad,  though  the  pit. 
pleaded  over,  and  verdict  on  the  issue  joined.  So  judgment 
was  arrested. 

JVble#.  Forms  of  declarations  and  pleas  he.  To  tres- 
pass quart  da%uvm  firegitj  and  carrying  away  corn  be. :  1. 
Plea,  not  guilty  :  2.  Plea,  stated  a  lease  for  ninety-nine  years, 
if  R.  K.  and  M.  K-  so  long  lived,  so  justification  talcing  away 
as  emblements.  RepL  3  Wils.  127  to  139. 

Akt.  7.  Property  found  ^c.  §  1.  Property  found,  includes 
things  of  various  descriptions  picked  up  on  land  and  water ; 
as  &ng8  derelict,  wrecks,  things  flottamf  jetsam^  and  ligani 
trea$ur&4rov€j  estrays,  goods  waived,  salvage  or  vessels  found 
deserted  at  sea,  be.  be. 

^  2.  It  is  ofteji  no  easy  matter  to  assertain  to  whom  this 
kind  of  property  belongs,  and  of  course  who  has  the  legal  right 
to  sue  for  it  and  recover  it,  in  this  or  that  form  of  action,  or 
to  bring  an  action  on  the  case  in  trover  or  otherwise,  for  the 
detentkm  of  it  or  for  injuries  done  to  it. 

(^  3.  Often  several  persons  have  different  interests  in  this 
kind  of  property,  and  in  disputed  proportions,  and  often  one 
has  a  lien  upon  it  while  anotlier  is  the  owner. 
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Ch.  70.        ^  4.  Under  this  head  we  may  place  two  kinds  of  property, 
Art»  7.      to  wit :  property  derelict :  2.  Property  not  derelict,  but  gone 

v^p^v^k.^  from  the  owner  against  his  will,  and  found  at  large  by  anodier. 
Of  the  first  kind  but  very  little  exists,  for  it  is  very  rare  that » 
man  so  abandons  his  property  as  to  make  it  derelict  in  law. 
If  he  leave  it  on  sea  or  land  without  security,  or  a  mark  to 
preserve  his  right  to  it,  it  is  generally  of  necessity,  not  with  an 
intent  to  return  it  to  the  common  stock ;  but  with  a  view  to 
reclaim  it  whenever  he  can.  In  the  case  of  the  ship  Mary* 
ford,  above  stated,  even  setting  fire  to  a  prize  on  the  high  seas, 
where  the  captors  had  not  hands  to  preserve  it,  was  not  deem- 
ed a  dereliction. 

^  5.  But  when  property  is  derelict  it  ceases  to  have  any 
particular  owner,  and  is  open  for  any  one  to  take  it  to  him- 
self, like  fish  in  the  sea  or  wild  beasts  in  the  forest,  except  the 
municipal  law  makes  a  disposition  of  it. 

2  BI.  Com.  9.  (:j  6.  Property  derelict.  Property  being  acquired  by  the 
first  taker  and  preserved  by  him,  or  his  transfer  of  it,  by  law 
remains  the  owner's  property  or  the  property  of  the  possessor, 
or  of  the  last  possessor,  until  he  does  some  act  which  shews 
his  intention  to  abandon  it.  But  when  he  does  this,  it  be- 
comes again  common,  and  liable  to  be  ^^  appropriated  by  the 
occupant.''  As  if  one  be  possessed  of  a  jewel  and  casts  it 
into  the  sea,  or  into  the  public  bighw«y,  this  is  such  an  ex- 
press dereliction  of  it,  that  a  property  will  be  vested  in  the 
first  finder  who  will  seize  it  to  his  own  use  ;  but  if  he  hides  it, 
this  manifests  his  intention  to  preserve  his  right,  and  the  finder 
acquires  no  property  in  it.  So  if  one  lose  a  thing  by  accident, 
there  is  no  intention  manifested  to  abandon,  and  his  property 
in  it  remains,  and  he  may  recover  it  of  the  finder  in  case,  in 
trover,  &c.  discharging  his  Z»en,  if  any.  No  property  now 
becomes  derelict  by  the  death  of  the  owner,  because  the  law 
in  all  cases  has  appointed  a  succeeding  owner  ;  and  wherever 
the  former  ownership  wholly  ceases,  the  law  assigns  the  thing 
to  a  succeeding  owner,  the  next  occupant  or  finder,  or  the 
public.  This  representative  is  pointed  out  by  the  laws  of  de- 
scent and  succession ;  the  finder  is  he  who  first  seizes  upon 
the  vacant  or  derelict  thing,  and  the  public  is  the  state  or  na- 
tion. The  only  material  question  here  to  be  considered  is, 
when  is  the  finder  or  public  entitled  to  the  thing,,  and  subject 
to  what  liens^  or  what  condition,  or  in  what  proportion ;  to  the 
whole,  no  doubt,  when  the  former  ownership  is  totally  at  an 
end,  and  to  no  part  when  not ;  and  as  between  him  and  the 
public,  one  or  the  other  is  always  the  case,  as  the  public  has  no 
salvage.  Hence  the  public  takes  nothing  or  takes  all ;  but  as 
between  htm  and  another  individual  the  case  is  different ;  for 
the  former  owner  may  be  entitled  to  the  thing  be  has  lost,  or 
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temporarily  abandoned,  to  have  it  again  conditionally,  or  on  pay-  Ch.  76. 
ing  salvage  to  the  finder  ;  and  the  finder  may  be  entitled  to  this,  ^rt.  7. 
and  as  a  security  for  his  salvage  or  recompense  for  his  finding 
and  preserving,  may  have  a  lien  on  the  thing  found,  in  law,  and 
so  to  this  when  the  thing  found  beloiigs  to  the  public.  In  Eng- 
land and  in  many  countries,  the  king  is  viewed  as  the  new 
owner  in  the  place  of  the  public ;  but  there,  in  fact,  it  is  a 
kind  of  trust  for  the  public.  But  here  the  public,  the  state  or 
nation  is  solely  and  directly  this  new  owner.  The  same  prin- 
ciple which  makes  the  king  in  England  this  new  owner,  as  of 
jeUamj  flotsam^  treature-trovey  &c.  will  make  the  public  so 
here.  Then  as  to  the  finder,  the  inquiry  is,  when  is  he  entitled 
to  all  of  the  thing  found,  when  bound  to  restore  it  to  the  for- 
mer owner,  and  to  receive  a  salvage  for  finding  and  preserv- 
ing it,  or  to.  deliver  it  to  the  public,  receiving  a  like  reasonable 
salvfige.  Hence  come  three  kinds  of  rights  in  regard  to  pro- 
perty found  :  1.  The  rights  of  the  finder  :  2.  The  rights  of 
the  public :  3.  The  rights  remaining  to  the  prior  owner — his 
rights  $ub  modo  remaining  in  all  cases,  except  of  property 
derelict,  or  by  him  designedly  abandoned. 

^8.  As  to  moveables  found  on  the  surface  of  the  earth,  or  2B1.  Com. 
in  the  sea,  and  not  claimed  by  any  one,  they  are  supposed  to  4<«— 6C0111. 
be  abandoned,  and  to  belong  to  the  first  finder,  as  being  in  a  ^'  ^' 
state  of  nature,  except  they  be  waifs,  estrays,  wrecks,  or  hid- 
den treasure  ;  these  belong  to  the  king  in  England. 

$  9.  But  as  nothing  is  wreck  but  goods  cast  by  the  sea  on  5  (^o.  lOff  to 
land,  all  goods  remaining  on  the  sea,  as  floisamj  jeUam^  and  109,  case  of 
ligauj  are  not  wreck  ;  and  are  within  the  admiralty  jurisdic-  3  ^j**^'**"^ 
tion  ;  but  become  wreck  and  subject  to  the  common  law  ju-  —2  Co.'inst 
risdiction,  as  soon  as  cast  upon  land.  See  post  36,  &;c.  Ch.  ^^7. 
77,  a.  6. 

$  10.  And  the  king  has  Jlotsamj  jetsam^  and  ligan^  when  the  1 B1.  Com. 
ship  perishes  and  the  owner  is  not  known,  according  to  Coke ;  S^^'J^i^C*^ 
and  also  all  wrecks,  estrays,  treasure-trove,  and  all  other  prop-  sritton. 
erty  in  the  county,  without  an  owner,  belongs  to  the  king ;  but 
such  property  found  in  the  sea  belongs  to  the  finder.      But  in 
this  case  in  Coke,  it  was  held  HiBt  flotsam^  jettatny  and  liganj 
found  in  or  near  the  sea,  belong  to  the  king,  for  the  sea  is  of 
his  allegiance  and  parcel  of  his  crown. 

^11.  '*  To  constitute  wreck,  the  goods  must  come  to  land  ;^'  1  Bl.  Com. 
if  they  remam  at  sea,  they  are  called  jetsam^  or  goods  cast  291,292,2931 
into  the  sea,  and  sunk  and  under  water ;   or  flotsam^  or  float- 
ing on  the  surface ;  or  l^an^  that  is  sunk,  but  tied  to  a  cork    ' 
&c.  To  these  the  king  is  entitled  only  when  no  owner  appears 
to  claim  them  ;    for  though  cast  overboard,  without  mark  or 
buoy,  he  is  not  by  this  act  of  necessity  construed  to  have 
abandoned  them.     In  all  these  cases  **  the  rational  claim  of 
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Ch.  76.    the  king  is  founded  on  this,  that  the  true  owner  cannot  be  as- 
Art.  7.      ceruined.'* 

\^^v^\j       ^  12.  By  the  law  of  the  colony,  wrecks  were  preserved  for 
Mass.  Colony  the  owner. 

—1^8?^  c^**  ^®  ^^^®  °^^  adopted  the  English  law,  as  to  treasure-trove, 
295.  '  ^^'  ^^^  is?  ss  ^  ^^  money,  coin,  gold,  silver,  plate,  or  bullion,  found 
hid  in  the  earth,  or  some  private  place,  the  owner  thereof  be- 
ing unknown,"  which  in  England  belongs  to  the  king  ;  ^<  but  if 
the  owner  be  known,  or  afterwards  found  out,  it  belongs  to 
him ;"  *'  also  if  it  be  found  in  the  seaj  or  upon  the  earth,  ind 
no  owner  appears,  it  belongs  to  the  finder  ;*'  one  who  hides 
does  not, mean  to  abandon  ;  and  if  never  known«  then,  and 
then  only,  the  king  shall  be  entitled.  But  he  who  scatters  his 
goods  into  the  sea,  or  upon  the  public  surface  of  the  earth, 
abandons  his  property  ;  and  the  finder  is  entitled  to  it ;  but  if 
the  owner  appear  and  claim,  then  it  appears  he  lost  it  by'ac* 
cident,  or  was  forced  to  relinquish  it  for  a  time.  Formerly 
treasure-trove  belonged  to  the  finder ;  as  was  also  the  rule  of 
the  civil  law.  But  afterwards  treasure-trove,  or  hidden  treas** 
ures,  were  assigned  to  the  king ;  **  such  as  is  casually  lost,  and 
unclaimed,  also  such  as  is  designedly  abandoned,  still  remain- 
ing  the  right  of  the  fortunate  finder." 

()  13.  By  the  Gothic  constitution  all  things  found  were  pro- 
claimed three  times,  in  three  places  ;  and  a  year  was  allowed 
to  the  former  owner  to  claim  the  property. 
1  Bl.  Com.         $  14.  Estrays  "  are  such  valuable  animals  as  are  found  wan- 
297.—  dering"  in  any  place,  the  owner  unknown*     .These  the  law 

Henly  r^'    giv^s  to  the  king,  after  a  year  and  a  day,  and  proclamation. 
Walsh.-^      One  who  takes  an  estray  must  feed  it,  and  keep  it  from  dam- 
Bac.  270.        age,  nor  can  he  work  it ;  but  may  milk  a  cow  &c.,  for  that  is 
necessary  ;  and  the  owner  of  a  stray  may  seize  it,  on  tenderr 
-  ing  satisfaction.      And  one  has  a  lien  on,  and  may  detain  a 
stray  beast,  till  paid  for  the  keeping. 
Mass.Prov.        ^15.  By  Massachusetts  province  law  of  1698,  it  was  pro- 
Law  of  1698.  vided,  ^'  that  whoever  shall  find  any  money  or  lost  goods, 
iF^la'  1799  thereof  the  owner  is  not  known,"  the  finder  in  six  days  should 
^statutes  of  give  Certain  notice  thereof  in  writing  to  the  town  clerk  &c., 
Maine,  ch.      and  the  same  as  to  stray  beasts,  all  to  be  appraised  in  the  man- 
466*  468^'      "®^  appointed  in  the  act ;  and  if  the  owner  of  either  appeared 
within  one  year  next  after  such  publication,  and  proved  his 
right  or  title  to  the  same,  he  had  restitution  of  the  same,  or 
the  value  thereof,  paying  charges,  settled  by  the  justice  who 
ordered  the  appraisement.      But  if  no  owner  appeared  in  a 
year,  such  strays,  lost  money,  or  goods  were  half  to  the  finder 
and  half  to  the  poor  of  the  town. 
Mass.  Act  ^16.   This  act  of  1789,  was  a  mere  revision  of  the  above 

Feb.13, 1789. 

Acts  of  March  2,  1816,  of  June  13,  1816. 
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act  of  the  provioce,  limiting  however  the  Talue  of  the  money    Ch.  79. 
or  goods  foond  to  6s.  or  upwards,  and  notice  in  ten  days,  in-    Art»  7. 
stead  of  six.     Each  of  these  acts  extended  to  money  or  goods  K^^^^^kJ 
lost,  and  by  a  fair  construction  not  to  the  high  seas,  and  per-  charier  of 
haps  not  to  goods  hidden  or  waived ;   yet  where  the  owner  ^-  ^  M. 
never  appeared,  (and  then  only  was  there  a  change  of  prop- 
erty,) neither  the  finder  nor  the  public  could  scarcely  ever  ^ 
know  whether  the  money  or  goods  were  lost,  hidden,  waived, 
or  designedly  abandoned  ;   and  hence  in  practice  these  acts 
extended,  and  do  extend,  to  almost  all  goods  and  monies 
found  ;  and  have  been  so  practised  upon.  These  acts  extend- 
ed not  to  the  high  seas,  for  the  king,  in  his  charters,  reserved 
exclusively  to  himself  the  admiralty  jurisdiction,  which  accru- 
ed to  the  United  States  July  4,  1776.     The  act  of  1789  also 
directed  notice  to  be  posted  in  the  town,  and  cried,  if  a  crier 
in  it,  and  if  forty  shillings  value  or  upwards,  notice  to  be  post- 
ed in  the  two  next  adjoining  towns,  within  one  month  next  after 
such  finding.      If  a  stray  beast,  a  withe  to  be  put  about  its 
neck  in  ten  days  be.,  (except  sheep  ;)    the  appraisement  of 
lost  goods  and  stray  beasts,  to  be  in  two  months,  and  ^^  before 
any  use  or  improvement  thereof  is  made  to  its  disadvantage.^' 
Section  fourth  directs  the  town  clerk  once  in  every  two  months 
to  transmit  to  the  register  of  deeds  in  the  county  he.,  copies 
of  his  entries  of  lost  money,  goods,  and  strays,  (except  those 
delivered  to  the  owner;)  and  the  finder  forfeits  the  value  &c., 
if  he  neglect  to  give  the  notice  &c.,  required.    These  entries 
in  the  registries  bring  all  the  information  in  "a  county  on  the 
subject  together  to  one  point,  where  the  loser,  in  two  months 
at  furthest,  may  find  it. 

By  section  sixth,  no  strays  to  be  made  between  April  15 
and  November  1,  unless  the  beast  be  '*  taken  damage  feasant 
in  some  inclosure,  and  impounded  for  that,  or  some  other  suf- 
ficient cause." 

This  act  provides,  that  any  horse,  or  horse  kind,  taken  up  Act  Juoe  ia> 
as  a  stray,  and  appraised  as  aforesaid  at  $20,  or  less,  may  be  1816. 
sold  at  public  auction  after  the  expiration  of  two  months  after 
such  appraisement,  having  given  four  days'  previous  notice  of 
the  time  and  place  of  sale,  and  the  clear  overplus  to  be  paid 
into  the  town  treasury  for  the  owner  &c.,  if  be  apply  in  one 
year,  fac. 

By  these  laws,  if  a  man  take  a  stray  out  of  the  State,  he  Toaimin*» 
forfeits  £50  ;  if  he  take  up  one  not  on  his  plantation,  or  place  Kentucky 
of  residence,  or  when  not  legally  qualified,  $10,  or  a  month's  ^J^^^^' 
imprisonment ;  and  if  he  take  up  one  and  fail  to  comply  with  Virg.Bodyof 
the  law  be  forfeits  $10  with  costs.  Act  of  1748  also  regu-  Laws  266. 
lates  the  driving  of  cattle  into  and  out  of  the  State  ;  some  ex- 
oeptions,  and  act  of  1785. 
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Ch.  76. 

Art.  7. 


Mass.  Colony 
Act8  4>f  J641, 
1647,  as  to 
iirhales  &g., 
verbatim 
post 


Y  B1.  Com. 
290.— Plow. 
815.— 17  E. 
III.,  c.  11. 


American 
Charters. 


^  17.  These  colony  acts  of  1641  and  1647,  provided  that 
i^vhales,  and  such  like  great  fish,  cast  upon  any  shore,  should 
be  safely  kept  (or  improTed  where  it  cannot  be  kept)  by  the 
town,  or  other  proprietor  of  the  land,  till  the  General  Court 
should  take  order  for  the  same. 

These  statutes  clearly  shew  that  the  king's  prerogative, 
which  makes  this  kind  of  property  his  in  England,  was  not 
understood  to  extend  to  the  British  colonies  in  America.  For 
if  it  did  the  General  Court  would  not  have  taken  any  order, 
or  passed  any  law  on  the  subject ;  and  if  not  to  this  colony, 
then  not  to  the  others,  as  the  king's  prerogative  must  have 
been  and  was  uniform  in  these  and  such  like  cases. 

^18.  The  king  in  England,  has  *' royal  fish,  which  are 
whales  and  sturgeon,"  as  a  branch  pf  his  ordinary  revenue ; 
"  and  these,  when  either  is  thrown  ashore,  or  caught  near  the 
coasts,  are  the  property  of  the  king,  on  account  of  their  supe- 
rior excellence  ;"  this  right  "  is  expressly  claimed  and  allow- 
ed in  the  statute  de  prerogaiiva  regis. 

()  19.  All  the  British  colonies  in  America  received  charters 
from  the  king  of  their  lands,  in  the  nature  of  grants,  on  the 
idea  he  was  proprietor ;  but  as  these  charters  also  respective- 
ly created  governments,  they  were  not  construed  as  his  grants 
to  individuals  were,  that  is,  as  not  excluding  arms  of  the  sea, 
and  navigable  rivers,  but  as  including  tliem.  And  it  was  solely 
on  this  idea  that  Massachusetts  colony  passed  the  law  of  1641, 
as  to  flats-ground,  mentioned  in  a  former  chapter.  For  if  the 
king's  charters  had  not  included  the  flats-ground  in  tide-rivers 
and  arms  of  the  sea,  that  law  of  the  colony,  controlling  and 
disposing  of  such  flats-ground,  had  been  a  nullity  and  an  ifn- 
proper  attempt  in  the  colony  legislature,  to  declare  what  should 
be  done  with  the  king's  flats-ground  in  such  places.  But  it 
Was  never  denied  on  the  king's  part,  by  him  or  by  any  of 
his  oflicers  or  governors  in  the  colonies,  that  that  law  had 
force,  on  the  contrary  all  parties  recognized  it,  and  practised 
upon  it,  as  a  proper  and  valid  law.  The  same  Was  the  case  in 
the  colony  of  Plymouth,  and  it  is  believed  in  the  colonies  in  gen- 
eral. Then  the  ground  in  the  channels  of  navigable  rivers, 
and  arms  of  the  sea,  and  in  flats-ground  in  these,  between 
high  and  low  water  marks,  were  granted  by  the  charters  to 
the  several  colonies,  and  reserved  by  them,  in  their  grants  to 
individuals,  on  the  common  law  principles  on  which  U)e  king 
or  government  in  England  reserved  such,  except  so  far  only 
as  the  said  colony  statutes  varied  the  case.  And  this  idea  is 
confirmed  by  the  reservation  the  king  made  in  this  charter  of 
W.  b  M.  be,  of  a  right  to  all  his  subjects  to  fish  in  these 
places ;  (see  fisheries ;)  fbr  if  not  granted  by  him  in  his  char- 
ters, they  remained  his,  and  then  any  such  reservation  had 
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been  idle  and  absurd.    And  these  colony  laws  are  proof  equal-    Ch.  76. 
ly  clear,  that  the  colony  governments  reserved  in  their  grants     Jiri.  7* 
to  individuals  or  towns,  these  grounds  and  flats,  for  if  not,  these  V.x'W^ 
laws  could  have  had  no  operation. 

Yet  the  king  considered  himself  as  endtled  to  treasure-trove, 
estrays,  wrecks,  &c.  in  America,  if  he  should  see  fit  to  claim 
them  ;  for  he  granted  these,  in  1639,  to  Sir  Ferdinando  Gor- 
ges, in  the  Province  of  Maine ;  and  as  the  king  judged  he 
had  them  to  grant  there,  no  doubt,  he  held  he  had  them  to 
grant,  if  he  saw  fit,  in  adjoining  British  colonies  in  America* 

^  20.  According  to  Malyne,  if  a  ship  be  found  at  sea,  and  Maiyne*t  Lex 
no  owner  appears  for  a  year  and  a  day,  the  finder  has  half  ^^^-  ^^>  ^ 
and  the  prince  half.  -  P*^  ®^' 

§  21.  From  the  variety  of  laws  and  principles  in  regard  to 
this  kind  of  property,  now  under  consideration,  there  appears 
to  arise  some  degree  of  confusion  and  uncertainty,  at  first 
view ;  bnt  from  the  whole,  and  other  laws  and  rules  in  these 
cases,  perhaps  the  following  rules  and  principles  may  be  fairly 
extracted. 

First.  The  king  was  a  sovereign  proprietor  of  all  the  colo- 
ny lands,  and  had  admiralty  jurisdiction  on  the  high  seas ;  for 
by  the  highest  judicial  power  in  the  nation  in  colony  affairs, 
vested  in  the  king  in  council,  the  Indian  title  was  deemed  in- 
admissible, in  a  trial  of  the  right  of  soil,  as  was  the  case  about 
the  year  1769,  in  the  cause  of  Donnel  v,  Jeffries. 

Second.  The  king,  as  such  proprietor,  gave  charters,  and 
granted  these  colony  lands,  and  therein  the  power  of  govern- 
ment, and  the  tide  and  navigable  rivers,  and  arms  of  the  sea, 
within  the  limits  of  each  colony  charter,  reserving  in  these,  as 
above,  a  right  to  his  subjects  generally  to  fish  in  them. 

Third.  The  powers  of  the  governments  here  in  the  colo- 
nies from  the  beginning  were  understood  to  be  exclusive  of 
many  royal  prerogatives,  and  to  limit  others,  which  the  king 
had  in  England.  For  instance,  gold  and  silver  mines  there  l^'^^^^^ 
have  ever  been  a  royal  prerogative,  or  right  of  the  crown.  In  enl  charters, 
the  colonies  his  right  to  them  was  limited  to  one  fifth  part. 
And  Massachusetts  colony  as  early  as  1641,  granted  mines,  sub- 
ject to  this  right  for  twenty-one  years,  to  those  who  should  dis- 
cover them.  Again,  though  the  king's  prerogatives,  in  regard 
to  his  execution  of  the  powers  of  government,  generally  ex- 
tended to  the  colonies,  yet  but  few  of  his  fiscal  prerogatives 
extended  to  them,  so  as  to  be  exercised,  where  the  colony 
systems  operated,  according  to  their  true  spirit  and  meaning  ; 
therefore  his  prerogatives  in  regard  to  corodies,  tithes,  first- 
fruits,  and  tenths,  game  in  forests,  fines,  and  forfeitures,  (except 
for  crimes,)  or  deodands,  (except  a  few  colonics,)  or  the  cus- 
tody of  ideots  never  extended  to  the  colonies.  The  reason  was^ 

VOL.  III.  18 
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Ch.  76.    certain  laws  on  these  subjects  existed  in  England,  in  favor  of* 
Jlri.  7.      the  king ;  no  laws  made  in  England  were  extended  here,  un- 
K.^'y^J  less  by  act  of  parliament,  or  by  our  adopting  them  ;   and  no 
such  act  or  adoption  ever  transplanted  any  of  these  laws  to 
the  colonies,  except  possibly  in  some  few  i^litary  instances. 
1  Bl.  Com.         Fourth*  Certain  fiscal  prerogatives  did  extend  to  the  colo- 
891, 293,  but  nies,  to  which  the  United  States  succeeded  on  the  separation 
JJrth^^con-    ^f  ^^^  ^^o  countries ;  as  wreck,  recognized  to  be  in  the  king 
tideredinan-  by  17  E.  II,  and  therefore  now  the  United  States  regulate  this 
•ther  place,    subject,  which  could  not  be,  if  wrecks  had  been  the  rights  of 
the  several  colonies,  for  then  they  must  have  retained  these 
rights,  as  also  jetsatny  flotsam^  and  ligan  ;   because  property 
found  on  the  high  seas,  where  the  king,  by  his  charters,  re- 
served bis  maritime  jurisdiction  exclusively,  as  before  stated ; 
and  where,  on  the  settlement  of  the  colonies,  he  acquired  no 
new  right  or  jurisdiction  ;    but  on  these  seas  every  thing  re- 
mained to  him  as  before,  and  alike  on  all  these  seas  ;  and  also 
he  became  entitled  to  all  these  things,  not  only  as  the  trustee 
of  the  nation,  but  as  of  property  in  fact  belonging  to  it,  be- 
cause bona  vacantia,  or  goods  in  which  no  one  else  could 
claim  a  property ;  to  these  also  the  United   States  is  the  suc- 
cessor by  right,  though  they  may  not  claim  them,  but  let  the 
finder  keep  them,  where  no  owner  appears. 

Fifth.  Whales,  sturgeon,  treasure-trove  or  hidden  treasures, 
waifs,  and  estrays,  were  and  are  thus :  These  species  of 
property  found,  and  without  an  owner,  (for  when  one  appears, 
they  are,  and  ever  have  been,  his,)  were  found  on  the  shores 
and  lands  within  the  colonies,  and  not  upon  the  high  seas,  or 
on  ancient  English  ground,  where  the  king's  prerogatives  grew 
up  with  the  ancient  English  laws,  fixing  the  rights  to,  and  reg- 
ulating these  things.  These  bona  vacantia  must  even  by  the 
king,  by  his  officers,  be  claimed  by  the  laws  of  the  land  where 
they  are  found  ;  then  by  what  laws  could  his  officers  claim 
them  in  the  colonies,  for  him  or  his  use  ?  No  part  of  the  Eng* 
lish  laws  relating  to  them  ever  were  extended  to  the  colonies 
by  act  of  parliament ;  no  statutes  were  ever  passed  in  them, 
enabling  the  the  king's  officers  to  claim  the  goods  so  found 
for  him  ;  nor  were  any  of  the  English  laws,  to  these  purpo- 
ses, ever  adopted  in  the  colonies  in  practice,  a  few  instances 
possibly  excepted.  It  appears,  as  before  stated,  that  Massa- 
chusetts, from  her  early  existence,  has  disposed  of  stray  beasts, 
lost  goods,  and  money,  as  she  pleased,  half  to  the  finder  and 
half  to  the  poor  of  the  town,  without  any  regard  to  royal  pre- 
rogatives; so  of  whales  since  1641,  thrown  on  any  shore  in 
the  colony  or  province.  The  colony  of  Plymoudi  did  the 
same.  And  in  the  Province  of  Maine  all  tliese  articles  were 
granted  to  Gorges,  and  by  him  to  Massachusetts.     And  the 
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king,  in  his  charter  to  Rhode  Island,  granted  liberty  to  seise  Ch.  76, 
and  take  whales  and  great  fish.  Goods  waived  perhaps  never  Art.  7. 
in  a  legal  technical  sense  existed  in  the  colonies ;  treasure*  Vm^'v^v^ 
trove,  or  hidden  treasures,  in  gold  and  silver,  never  was  an  i  Bl.  Com. 
object  in  them  ;  as  in  old  countries,  where  people  have  in  civil  ^^* 
"^and  foreign  wars,  and  especially  in  Gothic  and  feudal  contests, 
buried  their  money,  plate,  and  bullion,  hoping  to  recover  them 
in  better  times.  The  same  reason  and  principles  which  exclud- 
ed the  royal  claims,  or  rather  prevented  their  ever  coming  in- 
to  existence,  in  Maine,  Plymouth,  Massachusetts  &;c.,  in  re- 
gard to  these  royal  fish,  stray  beasts,  goods  waived,  and  treas* 
ure-trove,  must  have  excluded  similar  claims  in  the  other  dol- 
onies,  so  that  the  king  had  not  these  things,  nor  can  the  Unit- 
ed States  therefore  succeed  to  them.  But  whales  are  here 
like  other  fish  open  to  the  persons  who  first  seize  them.  Stray 
beasts  have  been  generally  disposed  of  by  colony  laws,  a  part 
to  the  finder  &c. ;  there  then  is  but  one  question  remaining, 
that  is,  what  is  done  with  treasure-trove  or  hidden  treasures, 
when  found,  and  no  owner  appears  f  They  must  belong  to 
the  finder,  if  no  law  be  found  to  dispose  of  them  otherwise ; 
because  '^  by  the  law  of  nature  they  belong  to  the  first  occu- 
pant or  finder,  and  so  continued  under  the  imperial  law  ;"  as 
did  also  wrecks,  royal  fish,  waifs  and  estrays ;  and  in  these 
respects  the  law  was  altered,  and  these  things  assigned  to  the 
kings  in  Europe,  in  feudal  times,  and  on  feudal  principles. 
Though  the  law  is  just  that  assigns  them  to  the  public,  allow- 
ing the  finder  a  reasonable  reward,  or  salvage,  for  his  time, 
trouble,  fatigue,  risk,  and  expenses,  (royal  fish  excepted)  as 
always  has  been  done  in  regard  to  money  and  goods  lost,  and 
stray  beasts ;  but  if  treasure-trove  come  under  the  descriji- 
lion  of  money  or  goods  lost,  it  is  already  disposed  of  in  Mas- 
sachusetts, and  some  other  States,  if  not  in  all  of  them.  It  is 
true,  hidden  treasure  is  not,  strictly  speaking,  lost  treasure  ; 
but  generally  it  cannot  be  known  whether  hidden  or  lost ;  then 
when  found  it  may  naturally  enough  be  considered  as  proper- 
ty lost ;  however  it  may  be  sometimes  so  designedly  hidden 
as  to  make  it  apparent  it  was  not  lost,  and  hence  not  lost 
money  or  goods.  It  may  be  that  in  such  a  case  it  will  belong 
wholly  to  the  finder. 

^  22.  This  act  of  New  Hampshire,  of  1791,  (old  law  revis-  Act  of  New 
ed,)  provides,  "  that  the  person  finding  any  money  or  goods,  p*J°P*'i'2vj 
or  finding  and  taking  up  any  stray  beast,  whereof  the  owner    ^  '  ' 
is  not  known,"  shall  advertise  be.,  then  confonning  to  the  acts 
in  Massachusetts,  as  to  the  forms,  and  then  disposing  of  the 
whole  to  the  town,  charges  deducted*      This  act  includes 
all  money  and  goods  found,  and  not  being  limited  to  money 
or  goods  lostj  includes  waifs  and  treasure-trove.    As  to  things 
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Ch.  76.   found,  see  also  Jus.  Inst.  L.  2,  tit.  1,  139  be.,  all  or  half  the 
ArU  7.     finder's,  according  to  circumstances. 

^^Fy^^       ^  23.    On  the  whole,  examining  tho  English  and  colony 
laws,  it  will  appear  that  of  property  found,  in  the  colonies,  in 
or  upon  the  land,  the  king  only  had  wrecks  of  the  sea  cast  on 
shore  ;  and  of  goods  or  property  found  in  or  upon  the  high 
seas,  he  had  jetsam^  or  goods  cast  over^board,  and  sunk  un- 
der  water ;  flotsam,  or  goods  afloat  on  the  surface  ;  and  ligan, 
or  goods  sunk,  but  tied  to  buoys  be.,  to  save  them.    And  to 
wrecks  at  sea,  now  in  the  United  States,  to  these  goods  now 
found  on  the  high  seas,  Imd  brought  into  them,  by  the  finder, 
and  no  owner  known,  the  United  States  now  succeed.     The 
idea  seems  to  have  been  that  the  property  of  the  wreck  rest* 
ed  in  the  king  while  at  sea. 
Ma«8.  Colony      %  ^^*  Nor  did  Massachusetts  or  Plymouth  colony,  at  any 
Law,  A  i>.     time,  acknowledge  the  king's  or  any  lord's  right  to  estates  es- 
iufhCiHIrny'  <^*^eated  for  want  of  heirs.      For  both,  before  1647,  passed 
Law,  1636.—  hiws  for  vesting  such  estates  in  the  colonies  ;   the  cobny  was 
Mas's  Act,      understood  to  be  the  sovereign  making  the  original  grant.  And 
nsT—'        ^^  ^°®  leave  no  relations  but  aliens,  his  lands  escheated  to  the 
1  Johns.  Ch.  lord  in  England,  here  to  the  colony.      The  escheat  to  the 
R.  543.  i^f  J  -Q  £ug|and  was  on  feudal  principles,  which  never  exist* 

ed  in  the  colonies.     Only  the  goveimment  can  decide  a  for- 
eign colony  has  become  an  independent  stat^  ;  till  such  deeis- 
ion  is  made,  the  judicial  courts  must  view  it  as  a  colony. 
Ch.  186,  a.  9.      $  25.  Salvage.    In  many  of  these  cases  of  property  found, 
— ^*^- 224»  »•  there  is  a  reasonable  reward  to  be  received  by  the  finder,  of 
227  11.48^49  '^®  owner  where  known,  or  of  the  public,  where  that  can 
00. '       '    '  claim  in  the  place  of  the  owner.      And  the  only  material 
question  is,  what  is  a  reasonable  reward,  or  what  is  a  rea- 
sonable salvage.  ' 

^  26.  I'here  have  been  already  many  cases  in  the  United 
States,  in  which  this  question  has  arisen.  And  from  the  wide 
extent  of  their  sea  coasts,  there  probably  always  will  be  many 
cases  of  this  kind.  Such  cases  as  have  been,  can  here  be  stat- 
ed bttt  in  part  and  very  briefly  ;  and  only  the  principles  or 
grounds  whereon  to  ascertain  this  reward  or  salvage  can  be 
here  mentioned.  As  to  all  goods  found,  the  finder's  remedy 
usually  is,  either  an  appropriation  of  the  thing  found  to^him- 
self,  as  where  no  owner  appears,  and  no  public  claims,  or  to 
retain  it  as  having  a  lien  upon  it,  till  paid  his  salvage  or  re- 
ward for  finding  and  preserving  the  thing,  by  one  or  the  oth- 
er. But  by  statute  or  by  usage,  the  finder,  to  zei  his  part  of 
the  thing  found,  must  commonly  observe  some  legal  process, 
as  notice,  he. ;  and  as  to  property  found  on  the  high  seas,  he 
roust  sue,  or  libel  in  the  admiralty,  to  have  it  adjudged  to  him 
k  whole,  or  to  have  a  salvage,  or  to  have  it  stAA.  and  to  have 
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his  part  of  the  proceeds ;  and  if  no  owner  appear,  the  court    Ch.  76. 
retains  bis  part  (or  a  reasonable  time  ;   and  where  the  finder    ^rt.  7. 
has  a  lien,  and  tha  thing  found  is  taken  from  him  before  his  y^^y^^ 
salvage  is  paid  him,  it  is  reasonable  he  have  his  action  to  re- 
cover it.    Often  case  in  trover  is  the  proper  action. 

^  27.  American  cases.    In  this  case  Captain  Ingersoll,  and  ingenoll  v. 
six  hands,  in  a  sloop  of  62  tons,  bound  to  the  West  Indies,  ship  Albion, 
vessel  and  cargo  worth  £2047,  found  the  ship  Albion  and  couri*^  Sep 
cai^o,  worth  £3352,  abandoned  N*  lat.  38-*   10',  W.  long.  i798.— 
66     30'.     Evidence,  the  deposition  of  the  master  and  his  See  6  Wheat 
crew  in  the  said  sloop  from  necessity ;  the  owner,  master,  and 
crew  of  the  said  sloop,  all  libelled  the  Albion.     Though  the 
British  owners  of  the  Albion,  in  Bristol,  in  England,  had  not 
been  heard  from,  the  British  consul  was  allowed  to  claim  for 
them ;  by  order  of  the  judge  the  property  found  was  apprais- 
ed, and  taken  into  the  marshal's  custody ;    on  the  trial  idl  the 
circumstances  of  the  vessel  finding,  and  of  vessel  found,  were 
proved  by  the  libellants,  to  shew  their  labour,  fatigue,  risk,  and 
expenses,  and  the  small  hope  there  was  left  to  the  owners  of 
the  property  found  of  ever  recovering  it,  and  the  consul  pro- 
duced counter  evidence.    The  salvors  were  detained  in  dieir 
voymge  21  days,  and  vacated  their  policies  of  insurance  by 
deviating  to  save  the  Albion. 

The  judge  took  the  apprisement  £3352  Os.  9d. 

Deducting  for  duties  and  charges,  (pro-  >     i^^^  ^     ^ 
ceeds  in  court,  5 

2352  0     9 
Awarded  to  the  salvers  (property  being  ^  £i  1 75  q     4' 
sold,)  one  half  >  ' 

and  the  other  half  to  the  original  owners,  if  any  should  appear. 
The  court  made  a  further  order  to  divide  the  salvage  among 
the  owners,  master,  and  crew  of  the  said  sloop.  Where  an 
appeal  lies,  the  evidence  need  not  be  in  writing,  even  in  the 
admiralty.  It  was  not  decided  what  should  have  been  done 
with  the  owners'  moiety  if  none  had  appeared. 

^  26.  In  this  case  of  the  Mary  Ford,  it  was  further  urged  by  Case  of  the 
the  salvors,  that  a  liberal  salvage  ought  to  be  altewed,  to  ^*'^^?|^j 
induce  men  to  run  risks  in  saving  such  property  found  upon  *  ^  ^   ^    ^^' 
the  high  seas  ;  that  in  this  case  they  ought  to  have  the  whole 
property  saved,  but  the  court  decreed  $15,000,  about  one 
tbirti  for  salvage.     No  salvage  for  a  re-capture  by  a  neutral 
firom  a  friendly  power. 

^29.  In  this  case  the  Neptune  was  taken  up  Feb.  1794,  j^^^jj^'f' 
by  the  Sally.     The  master  and  crew  were  bound  from  St.'  tune's  case. 
Bartholomews  to  New  York,  and  found  the  Neptune  in  lati- 
tude 39°  N.     She  and  her  cargo  were  worth  about  $4000 ; 
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Ch.  76.    she  vfB,n  a  mere  wreck,  in  a  tempestuous  season  of  the  year. 
Art,  7.      and  in  dangerous  waters,  and  the  Sally  deviated  so  as  to  avoid 
v.^^v'^*/  her  policies  in  order  to  save  the  Neptune.    The  salvage  allow- 
ed was  ^1600. 
Thorndike  &      ^  30.  In  this  case  Glover,  master,  and  his  crew,  six  hands, 
Bales  o/co"-  ^^^  Bourdeaux  to  Beverly  in  a  schooner,  with  a  cargo  all 
ton,  1806.       worth  about  $8500,  May  2,  1805,  N.  L.  43°,  W.  Lon.  42% 
found  seventy  or  eighty  bales  of  cotton  afloat  on  the  ocean  in 
bad  weather,  a  heavy  sea,  and  by  six  hours'  exertion  saved 
elevoB-bales,  and  brought  them  to  Beverly,  whole  worth  about 
$900,  libelled  in  the  District  Court  of  Massachusetts.    The 
judge  ordered  the  cotton  to  be  surveyed,  appraised,  and  sold, 
and  the  duties  deducted    $108,  leaving  $792 ;  he  further 
ordered  half  of  the  residue  to  be  paid  out  of  court  to  the 
salvors,  $396,  and  the  charges  to  be  paid  out  of  the  other 
half,  and  what  remained  to  be  kept  in  court  for  its  further 
order.    The  claimant  on  the  first  trial  not  sufficiently  proving 
his  property,  one  of  the  crew  of  the  schooner  was  examined 
on  the  stand,  though  directly  interested,  being  one  of  the  sal- 
vors, but  this  of  necessity  ;  no  owner  appeared ;  no  dispositioa 
was  made  of  their  part.     Owners  afterwards  appeared.     Sal- 
4  Dallas  84,    ^^S^  ^o  ^^  American  for  rescuing  a  neutral  vessel  firom  a 
87.  French  privateer. 

Act  of  Con-        §  3i.  This  act  of  Congress  gave  as  salvage  on  re-captured 
f^l  ^^^'  ^'  vessels  the  English  proportions,  to  wit :  one  eighth  if  in  the 
enemy's  possession  less  than  twenty-four  hours ;  one  fifth  if 
twenty-four  hours,  and  less  than  forty-eight  hours  ;  ona  third, 
if  more  than  forty-eight  hours,  and  not  ninety-six  hours ;  if  above 
ninety -six  hours  one  half.    Chitty's  Law  of  Nations  104,  107. 
2  Cnnch  42,      ^  32.  To  entitle  one  to  salvage  it  is  not  necessary  the  des- 
4^CreDch       truction  of  the  thing  would  have  been  inevitable,  but  for  the 
847.-2  Cro.  means  used  to  save  it ;  but  the  danger  roust  be  real  and  im- 
*^-  minent :  2.  Salvage  does  not  imply  a  contract.    Half  for  sal- 

vage in  Delaware  bay.  Goods  saved  not  liable  to  the  ordi- 
nary revenue  laws.  One  third  of  the  gross  value  of  vessel 
and  cargo  allowed  for  salvage,  and  one  third  of  the  salvage  to 
the  owners  of  the  saving  ship  and  cargo.  A  vessel  in  distress 
is  abandoned  at  sea  by  all  but  one  man,  left  by  design  or  ac- 
cident, he  is  discharged  of  his  contract  as  mariner,  and  entitled 
^  to  salvage.     If  apprentices  are  salvors,  they  are  entitled  them- 

selves to  their  shares, 
^"cranch^'  ^  ^^*  Eiiglish  coses  fyc.  Several  nations,  ancient  and 
240,  Mason  V.  modern,  have,  by  law,  fixed  the  rate  of  salvage  for  goods 
ship  Blai-  found  at  sea.  In  ancient  Rhodes,  one  half,  one  fifth,  and  one 
cwei  cUcd.  ^®"^^  ^®'®  aUowed.  In  France  one  third  formerly  he.  The 
See  8. 36. '    same  has  often  been  the  case  of  goods  on  land,  one  third  for 

park.  148. 
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^salvage  is  usually  the  most  that  is  allowed.    If  a  salvor  embez-    Ch.  76. 
2le,  he  forfeits  his  salvage.  2  Cranch  240  to  271.  Art.  7. 

^  34.  The  laws  of  Oleron  allowed  the  salvors  a  reasonable  v^^^/^^*/ 
salvage  for  their  services  and  expenses,  of  which  the  courts  Maiyne'sLex 
were  the  judges.    This  principle  the  English  and  United  i2al~2^Part. 
States  have  adopted,  and  it  runs  through  all  the  cases  of  goods  67.— Laws  of 
found  at  sea,  cast  on  shore,  exposed  to  fire,  or  arrested  from  2[2[Ji'  ^J^' 
pirates  or  enemies.     So  that  in  these  cases  some  salvage  is  to  168.— 
always  due  to  him  who  finds  and  preserves  another's  property,  2Salk.664.— 
of  course,  and  the  proportion  is  the  only  question,  and  the  Eng-  ^^^^it^^ 
lish  and  our  law,  as  well  as  the  laws  of  most  countries,  have  i  Molloy387, 
wisely  left  it  to  depend  on  the  circumstances  of  each  particular  ^j  ^'"" 
case.  In  some,  the  time,  trouble,  risk,  and  expense  of  the  finder  293/294)417. 
are  inconsiderable,  and  the  property  found  and  preserved  may  — i  Bl.  Com' 
be  of  great  value,  and  small  bulk,  and  not  in  a  hazardous  situa-  ^^^' 
tion ;  then  a  small  proportion  would  be  a  reasonable  compensa- 
tion to  him.     In  another  case,  his  time,  services,  risk,  and 
expense  may  be  very  great  in  saving  a  small  property,  and  on 
the  point  of  being  utterly  lost ;  in  this  case  near  the  whole 
might  be  no  more  than  a  reasonable  reward.     Hence,  there 
can  be  no  fixed  rules  of  apportionment  between  the  finder  and 
the  owner.     The  laws  of  Oleron  were  made  A.  D.  1150,  by 
Richard  II.  of  England. 

In  applying  the  above  principle,  Blackstone  justly  observes, 
that  though  the  salvors  must  be  paid,  the  merchant  and  trader 
must  not  be  ruined. 

But  very  few  cases  are  to  be  found  in  the  English  books  on  Malyne's  Lei 
this  subject  of  salvage,  for  taking  up  and  saving  property  found  Beawe«*^£ei 
at  sea.     In  MalyneU  Lex  Mercaioria  is  the  case  of  a  vessel,  Mer.  147. 
that  took  up  a  hundred  pipes  of  oil  and  sack,  afloat  near  the 
Isle  of  Rhea,  and  one  third  was  allowed  for  salvage.     And  in 
Beaw,  Lex  Mer.  is  the  case  of  the  Dutch  East  Indiaman,  got 
aground  near  Dunkirk,  and  was  deserted,  and  afterwards  was 
taken  up  afloat  by  a  pilot-boat :  and  the  admiralty  in  Holland 
allowed  one  half  for  salvage.  But  in  neither  of  these  cases  are 
the  circumstances  so  stated,  as  to  enable  us  to  form  a  correct 
opinion  as  to  the  reasonableness  of  these  allowances. 

^  35.  Thqs  it  appears,  that  in  regard  to  monies,  goods,  or 
effects  lost  by  the  owner  on  land  or  water,  or  for  a  time  only 
abandoned  by  him,  and  found  and  preserved  by  another,  there 
grow  up  new  and  special  interests.  The  owner  retains  a  right 
to  the  property  subject  to  salvage  ;  there  is  a  lien  upon  it,  and 
lie  cannot  recover  it  from  the  finder  till  this  is  paid  ;  and  the 
finder  has  his  special  interest  in  it,  and  a  legal  lien  upon  it, 
acquired  solely  by  finding  and  preserving  it,  and  may  retain  it 
even  against  the  owner,  till  he  is  reasonably  satisfied.  After  the 
owner  has  offered  to  pay  this,  he  may  have  against  the  finder  an 
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Ch.  76.  actioA  on  the  case  in  trovefy  and  in  some  cases  some  other  kind 
JirL  7*  of  action ;  and  if  the  owner  take  it  from  the  finder  without  paying 
K^y^J  the  reasonable  salvage,  or  offering  to  pay  it,  he  may  have  a 
like  action ;  or  if  the  owner  or  stranger  materially  injure  it  io 
the  hands  of  the  finder,  while  his  legal  lien  remains,  he  may 
have  an  action  on  the  case  to  recover  damages,  for  the  pro- 
perty is  his  security  for  his  salvage,  and  this  injury  may  mate- 
rially weaken  or  even  destroy  this  security.  In  Mason's  case, 
2  Cranch  240,  27 J,  a  slave  was  a  salvor,  and  his  master  had 
his  share.  The  parties  concerned  were  aliens,  and  held,  by 
their  consent  our  courts  had  jurisdiction*  Stopping  to  save 
is  a  deviation  and  vacates  the  policies.  A  liberal  salvage  is 
allowed  to  encourage  men  to  run  risks  to  save  lives  and  pro- 

Eirty  in  jeopardy.     One  half  allowed.  4  Cranch  347,  367. 
ow  goods  saved  from  wrecks  are  not  subject  to  revenue  for- 
feitures, 4  Cranch  347,  Peisch  «.  Ware. 
Mass.  Colony      ^  36.  As  to  wrecks  and  great  fish,  it  is  clear  the  English 
Law  164J,      \^^  hi^  never  been  adopted  in  Massachusetts  ;  for  as  early  as 
186,  a.  6.-1     ^^^^  ^^  1647,  the  Colony  legislature  passed  laws  in  these 
Ch.  68,  a.  2,   words  :  "  It  is  ordered,  decreed,  and  by  this  court  declared, 
a  6^b  ^^'  ^^**  ^^  ^^y  ^'^'P*  ^^  other  vessels,  be  it  friend  or  enemy,  shall 
77,  a.  6, 8. 2.  suffer  shipwreck  upon  our  coasts,  there  shall  be  no  violence 
or  wrong  offered  to  their  persons  or  goods,  but  their  persons 
shall  be  harboured  and  received,  and  their  goods  preserved  in 
safety,  till  authority  may  be  certified  and  shall  take  further 
order  thereon ;  also  any  whale,  or  such  like  great  fish  cast 
upon  any  shore,  shall  be  safely  kept,  or  improved  when  it 
cannot  be  kept  by  the  town  or  other  proprietor  of  the  land,  till 
Indictment     ^^^  General  Court  shall  take  order  for  the  same."     Thus  it 
for  plunder-    appears  the  Coboy  claimed  a  right  to  regulate  wrecks,  but  to 
"weniw'^M  ^^^^^  "s®»  where  no  owner  appeared,  is  not  so  clear.     And 
^.  '  thus  it  also  appears,  that  by  the  grant  of  Maine  to  Gorges,  by 

the  king,  be  claimed  the  right  of  wreck  on  the  Colony  shores* 
Consular  ^  37.  gy  the  7th  article  of  this  Convention  it  was  agreed, 

witri-^rance.  ^^^^  vfhen  there  shall  be  no  consul  or  vice-consul  of  the  king 
of  the  French,  to  attend  to  the  saving  of  the  wreck  of  any- 
French  vessels  stranded  on  the  coasts  of  the  United  States,  or 
not  so  near  the  place  be.  as  the  competent  judge  of  the  coun- 
try may  be,  such  judge  shall  immediately  proceed  to  perform 
the  office  prescribed  in  the  convention. 
Act  of  Con.        And  then  this  act  directs,  that  "the  district  judge  of  the 
fr Tm^sect.  United  States  of  the  district  in  which  the  wreck  shall  happen, 
l.-^Maine      shall  proceed  therein  according  to  the  tenor  of  the  said  article, 
M**nd  wii^   and  in  such  cases  it  shall  be  the  duty  of  the  officers  of  the 
fully  destroy,  customs  within  whose  districts  such  wrecks  shall  happen,  Co 
log  ships  &c.  give  notice  tliereoT  as  soon  as  may  be  to  the  said  judge,  and 
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to  aid  and  assist  him  to  perform  the  duties  hereby  assigned  to    Ch.  76. 
him,"  Art.  8. 

^  38.  It  appears  bj  this  convention  and  act,  that  the  Fed-  v^-v^h»/ 
eral  government  exercises  jurisdiction  as  to  wrecks  of  French 
vesseb,  and  as  this  jurisdiction  of  wrecks  cannot  be  divided 
between  the  general  and  State  governments,  it  seems  clearlj 
to  follow  that  the  general  government  is  now  understood  to  have 
the  jurisdiction  of  wrecks.    If  my  ship  be  wrecked  and  sold  4  j^ims.  ^ 
according  to  foreign  laws  to  A,  the  property  is  changed,  and  I  34. 
cannot  have  trover  against  A. 

$  39.  Lost  moneif' — assumpsit  for  reward  for  finding.     The  6  Mass.  R. 
deft,  lost  $1500  from  his  pocket-book,  and  published  in  the  ^^^1^^ 
Boston  Gazette  an  advertisement,  and  offered  $200  reward  Yelv.  ld4.*^ 
"  to  any  person  who  should  find  and  restore  the  same."    The 
pit.  found  and  restored  a  part  of  them  ;  held,  he  was  entitled 
to  the  reward  pro  rata^  for  the  *^  legal  effect  of  die  adver- 
tisement is  a  promise  to  pay  pro  rata,  according  to  the  sum 
restored,  if  part  of  the  whole  sum  lost  should  not  be  regained." 
This  is  usually  for  the  loser's  interest,  as  it  tends  to  remove  a 
temptation  to  a  finder  of  a  part  to  conceal  it. 

Wrecky  at  the  common  law,  belonged  wholly  tothe  king.  By  4  BacAbr. 
this  statute,  if  any  man,  dog,  or  cat,  came  alive  out  of  the  ves-  I6B,  lao.— 
sel  to  land,  goods  8ic.  not  wreck,  if  the  owner  claim  in  a  year  1^.2 Ut  ^1^* 

and  a  day  and  prove  his  right,  otherwise  they  belong  to  the  157 5  Co. ' 

king.     Many  have  thought  this  act  not  according  to  con-  |^j  ^J?  — 
science  ;  but  3  Ed.  III.  c.  13;  12  Anne,  stat.  2,  ch.  18  ;  4  ^;2»?.!1' 
Geo.  I.  ch.  12,  and  26  Geo.  II.  c.  19,  have  introduced  many  3  si.  Com. 
humane  regulations.     Wreck  is  claimed  by  suit  at  common  ^^' 
law ;  flotsam  be.  in  the  admiralty ;  such  goods  do  not  pay 
duties.  4  Bac.  Abr.  160;  6  Com.  D.  Wreck,  and  Marten's 
Law  of  Nations,  166,  167,  169. 

Akt.  8.  General  principles.    Property  incident^  as  Aeir-  See  Ch,  114^ 
loomsj  fixtures,  fyt.  **^* 

%  1.  Property  incident.  There  are  various  kinds  of  prop* 
erty  that  have  often  a  two-fold  existence ;  in  themselves  they 
are  often  mere  personal  chattels,  and  the  objects  of  mere  per- 
sonal actions,  as  case  in  trover,  he ;  such  are  lime-kilns,  mill- 
stones, fish,  doves,  deer,  keys ;  so  deeds  and  chests ;  so  pumps, 
chimney-pieces,  glass ;  so  stoves  and  funnels,  and  many  other 
thmgs,  as  will  appear  in  this  article.  Yet  these  same  things 
by  becoming  incident,  appendant,  or  appurtenant  to  lands  and 
real  estate,  become  a  part  of  it,  and  the  objects  of  real  ac- 
tions, recoverable  in  them,  and  subject  to  nusance  and  waste, 
&c.  as  real  estate  is.  As  to  all  this  kind  of  property  incident, 
personal ^in  itself,  and  real  as  fixed  to  land,  the  only  question  of 
any  difficulty  to  be  determined  usually  is,  whether  so  fixed  or 
incident  or  not,  for  if  not,  it  is  clearly  the  objec^  of  mere  per* 

VOL.  III.  19 
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Cu.  76.  soQal  actions,  as  other  personal  property  is ;  and  if  so  fixed  to 
Art.  8.  the  real  esUite,  then  this  kind  of  property  is  clearly  the  object 
of  real  actions,  and  if  taken,  away  from  the  owner  or  possessor 
of  it,  or  if  it  be  injured  in  his  hands,  and  he  is  about  to  bring 
an  action,  he  must  very  frequently  be  in  doubt  how  to  consid- 
er it,  whether  as  personal  or  real,  and  of  course  whether  to 
bring  a  personal  or  a  real  action.  It  is  therefore  the  main  ob- 
ject of  this  article  to  show  when  it  is  real  or  personal ;  or  in 
other  words,  when  it  is  separate  from  the  real  estate,  and  so 
personal,  and  when  so  annexed  to  it,  as  to  be  a  part  of  it. 

$  2.  It  is  often  the  case  that  a  thing  passes  and  has  a  new 
owner,  merely  because  it  is  incident  to,  or  inseparable  from 
some  other  thing  ;  so  that  it  necessarily  passes  with  it ;  and 
the  question  whether  annexed  or  not,  personal  or  real,  may  as 
properly  be  examined  in  a  consideration  of  the  principles  of 
personal  actions,  as  in  a  consideration  of  the  principles  of  real 
actions.  These  things  incident,  appendant,  appurtenant,  or  an- 
nexed, in  fact  have  no  one  general  name,  that  of  an  heir- 
loom, or  a  member  of  the  inheritance,  is  the  best  general  ex- 
pression in  relation  to  this  kind  of  property,  but  the  expres- 
sion, Ae»r-/oom,  is  imperfect ;  and  the  expression,  ^^ure,  is 
lately  much  used. 

Sometimes  things  incident,  appendant,  or  appurtenant,  are 
all  immoveable  property,  as  the  mill-site  is  to  the  adjoining 
land ;  and  whenever  the  thing  is  inseparably  annexed  to  an- 
other, it  is  not  grantable  without,  as  common  appendant  to 
land,  and  common  of  estovers  to  a  house  ;   destroy  the  land 
or  the  house  and  the  common  or  estover  ceases  to  exist. 
In  this  operation  of  annexing  one  kind  of  property  to  an- 
Co"l!'i2]i""  <>^®'>  to  make  the  former  incident  fcc,  it  is  a  well  settled 
122.— 7  Mfl«8.  principle,  that  the  thing  incident,  or  appurtenant,  to  another, 
c'^Tt^— i     "^^^^  1^®  ^^  ^°  its  nature  and  kind;   hence  Wt/riary  maybe 
Lev.  131.—    appurtenant  to  a  house,  as  in  its  nature  fit  and  proper,  but  not 
Co.  L.  121.—  to  land  ;   so  a  seat  in  a  church  to  a  house,  but  not  to  land, 
617.-1  Co.    ^^  *^  ^*  another  well  settled  principle  that  the  thing  which, 
86.— 1  Rol.     and  to  which,  it  is  incident  or  appurtenant  must  agree  in  na- 
pf^c"    168  ^"'®  *°^  quality ;  or  be  of  a  nature  and  quality  to  be  united ; 
170.^'co. '  ^^^  things  may  be  so,  though  one  be  corporeal  and  the  other 
86,  Tyrring-    not ;  therefore  a  thing  incorporeal  may  be  appendent  or  ap- 
*-!!*»  caw.     purtenani  to  a  thing  corporeal,  as  an  advowsouj  a  villain^  com- 
fMm  SfC.j  to  a  manor  house  or  land  ;  so  a  thing  corporeal  may 
be  appendant  or  incident  to  one  that  is  incorporeal,  as  land  to 
an  office  ;  but  one  corporeal  thing  cannot  be  appendant  or  ap- 
purtenant to  anotlier,  as  land  to  laftd.      So  a  meadow  cannot 
be  appurtenant  to  pasture,  nor  a  pasture  to  meadow,  and  pre- 
scription does  not  make  a  thing  appurtenant  which  does  not 
agree  m  quality  with  the  other ;  nor  generally  can  a  thbg  in- 
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corporeal  be  incident  to  another  incorporeal  thing,  as  one  of-    Ch.  76. 
fice  to  another.    And  when  a  thing  appendant  or  appurtenant    Art.  8. 
is  once  severed,  there  is  an  end  of  the  connexion,  and  if  the  v^rv^-^^ 
severed  thing  was  originally  personal,  as  a  mill-stone  &c.,  it 
becames  personal  again. 

$  3.    The  law  makes  a  distinction  between  appendants  and  Co.  L.  120 --> 
appurtenants.      The  former  are  by  prescription  only,  but  the  5i^^7Si« 
latter  may  be  created  by  grant  at  this  day,  in  some  cases,  as  r.  8.— 
common  of  turbary  may  be ;    both  are  called  pertenentia,  Watldns*Uw 
and  pass  by  the  grant  of  the  thing  to  which  they  are  annexed  j  J*  ^^••*«**^ 
seizin  of  the  principal  thing  gives  seizin  of  either  as  incident 
or  accessory.  r 

§  4.  Cases.   In  a  grant  of  land,  fish  in  a  pond,  deer  in  a  i|  Co.  46, 
park,  doves  in  a  dove-house,  keys  of  doors,  and*  millstones  ^5^"*^®!^ 
taken  off  to  be  picked,  pass  as  appurtenant ;   though  these  2  Bl.  Coin, 
things  are  in  themselves  personal,  yet  they  are  so  annexed  to  427, 430.— 
the  inheritance,  that  they  cannot  pass  without  it,  by  purchase  ^Sm°^'  «!' 
or  descent ;   so  deeds  and  the  chests  in  which  they  are  kept, 
are  heir-looms ;    and  so  are  chimney-pieces,  pumps,  old  dor- 
mant tables  and  benches  &c.,  aad  generally  because  these 
things  cannot  be  taken  away  or  separated  without  damage  to 
or  dismembering  the  freehold ;  the  will  cannot  separate  them 
because  they  immediately  descend  to  the  heir  with  the  in- 
heritance. 

^  5.  So  glass  annexed  to  windows  by  nails,  or  in  other  4  Co.  63, 64| 
manner  by  tfie  lessor  or  lessee,  is  parcel  of  the  house  and  in-  ^"|f^U^_ 
heritance,  and  goes  to  the  heir,  and  not  to  the  executor,  and  if  6  Bac.  Abr. 
removed  by  the  lessee  it  is  waste.  So  if  wainscot  work  be  an-  466. 
nexed  to  house  by  the  lessor  or  lessee,  by  great  or  small  nails, 
by  screws  or  irons,  put  through  the  posts  or  walk,  or  fasten- 
ed in  any  other  manner,  it  becomes  parcel  of  the  house,  and 
goes  to  die  heir,  and  if  the  lessee  remove  it,  he  is  ako  guilty 
of  waste. 

§  6.  But  a  garden  and  curtilage  may  pass  as  incident  to  a  1  Cro.  80, 
messuage ;  as  where  A  was  seized  of  a  messuage  with  a  gar-  jj]^"  *' 
den  and  curtilage  belonging  to  it,  both  joined  together  and  in- 
closed by  a  wall ;    and  there  was  no  way  to  the  garden  but 
through  the  messuage ;   and  he  devised  the  messuage  to  his 
second  son,  but  did  not  mention  the  garden  or  curtilage,  nor 
say  with  appurtenances ;  and  there  was  a  question  if  the  gar- 
den or  curtilage  were  devised  ;  and  on  argument  the  court  de- 
cided that  they  passed  with  the  messuage,  as  incident,  or  as 
appertaining  to  it.      In  their  nature  and  quality  they  agree  ; 
for  it  is  natural  and  common  to  annex  a  garden  and  curtilage 
to  a  messuage  or  house. 
^  7.  So  &Lt3  may  pass  as  appurtenant  to  a  wharf;  see  Ch. 
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Ch.  75.    60,  a.  4,  ante,  Doane's  case ;  though  '^  land  cannot  pass  as 
Art.  8*      appurtenant  to  land." 

v.^^^v^^      ^  8.  This  was  an  action  of  replevin  for  a  lime-kiln,  as  a 

EM  Nw'  t     c'^*^®^-     Avowry  for  rent.     The  pit.  replied  in  bar,  that  the 

Smith!       '  s^>d  I^>1°  ^^s  affixed  to  the  freehold,  and  so  not  liable  to  be 

distrained  for  rent ;   the  deft,  demurred  generally  ;   and  the 

court  decided  that  the  pit's,  bar  was  bad ;  for  it  was  a  depart* 

ure  from  his  declaration  ;   for  that  treated  this  lime-kiln  as  m 

chattel,  and  this  might  have  been  the  fact,  as  lime  may  be 

burnt  in  a  portable  oven,  and  the  kik  need  not  necessarily  be 

affixed  to  a  freehold ;   but  the  bar  fixes  it  to  the  freehold, 

and  it  is  inconsistent  with  the  declaration,  and  it  is  a  matter  of 

substance,  and  bad  on  a  general  demurrer.   This  case  proves 

the  same  filing  may  be  personal  or  real,  according  to  circum* 

stances. 

11  Co.  46, 68.      ^  9.  So  things  may  be  incident  to  some  purposes  and  not 

to  others,  as  trees  he. 
Lifford's  ^  iQ.  In  this  case  A  was  seized  in  fee  of  a  farm,  and  leas- 

0).^63^&c.     ^^  '^  ^^  ^^^  P'^*  ^°^  ^^^'  ^xc^pt  timber-trees,  oaks,  kc.  grow* 
Harlakpn* '    ing  On  the  land  of  more  than  twenty-one  years'  growth,  for 
2*c*'  ^'p*^  life,  who  entered  and  became  seized,  and  A  seized  of  the  re- 
138  to  141.     version  conveyed  to  B,  to  the  use  of  A's  son  in  tail  male,  who 
became  seized  of  the  reversion  in  tail,  and  by  whose  com- 
mand the  deft,  entered  to  shew  some  of  the  trees  to  D,  and 
sold  hnn  six  of  them  ;  two  questions  were  made.     1st.  What 
thing  was  excepted  by  the  exception  of  the  trees  ?"     2d. 
"  What  thing  passed  by  the  said  conveyance  of  the  rever- 


sion 


?» 


Judgment  for  the  deft. :  and  the  court  held,  1st.  That  the 
trees,  though  excepted,  remained  parcels  growing  out  of  the 
inheritance  of  the  land,  nor  w^re  they  chattels,  and  would 
have  descended  to  the  heirs  of  A,  if  no  conveyance  had  been 
made  of  the  reversion. 

Second.  When  one  leases  his  land  for  life  or  years,  the 
general  interest  of  the  timber-trees  remains  in  the  lessor,  as 
part  of  the  inheritance,  and  the  lessee  has  but  the  mast,  the 
fruit,  and  the  shade  ;  but  the  lessor  cannot  grant  them  without 
license  from  the  lessee,  who  has  the  said  mast,  fruit,  shade, 
and  loppings,  for  fuel  and  fences ;  whilst  annexed  to  the  land. 

Third.  ^*  The  lessor,  after  he  has  made  a  lease  for  life,  may, 
by  deed,  grant  the  trees,  or  reasonable  estovers  out  of  them, 
to  another  and  his  heirs,  and  it  shall  take  effect  after  the  death 
of  the  lessee." 

Fourth.  By  the  exception  of  the  trees  the  soil  was  not  ex- 
cepted,^ but  only  sufficient  nutriment  for  their  growth. 

Fifth.  The  lessee  had  the  feed  under  them,  and  only  the  cir* 
cuit  of  the  root  is  recovered  in  waste. 
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Sixth.  The  lessee  has  all  the  benefit  of  the  trees,  the  fruit,    Cr.  76. 
and  all  youngbirds  bred  in  them,  &c.  Jlrt.  8. 

Seventh.  Though  by  fiction  of  law,  qw>ad  the  lessee,  the  ^^y^^ 
tree  was  divided  from  the  freehold,  yet  in  fact  as  to  all  others, 
it  was  parcel  of  the  lessor's  inheritance. 

Eighth.  '*  If  tenant  in  tail  seU  the  trees  to  another,  now 
they  are  a  chattel  in  the  vendee,  and  his  executor  shall  have 
them,  and  in  such  case  by  a  fiction  of  law,  they  are  severed 
firom  the  land  ;  but  if  tenant  in  tail  die,  before  actual  sever-  , 
ance,  as  to  the  issue  in  tail,  they  are  parcel  of  the  inheritance, 
and  shall  go  with  it,  and  the  vendee  cannot  take  them,  and  yet 
quoad  the  tenant  in  tail  himself,  they  were  severed  for  a  time." 

So  in  this  case,  as  to  the  lessee,  by  a  like  fiction,  the  trees 
were  divided  for  a  time ;  but  as  to  A,  the  lessor,  and  all  oth- 
ers, they  remained  parcel  of  the  inheritance. 

Ninth.  But  if  one  lease  a  manor,  and  except  one  acre,  and 
then  grants  the  reversion,  the  acre  does  no.t  pass ;  but  is  sev- 
ered forever,  as  an*  arm  severed  from  the  body  ;  but  the  trees, 
though  excepted,  are  growing  out  of  the  land,  are  nourislied 
by  it,  and  are  not,  in  truth,  divided  from  it ;  hence  if  one  sell 
his  land,  and  except  the  trees,  and  the  purchaser  buys  the 
trees  afterwards,  '^  they  are  again  made  parcel  of  the  inherit- 
ance," though  absolutely  divifled  for  a  time  ;  but  if  an  acre  or 
a  house  had  been  excepted,  and  the  purchaser  had  afterwards 
bought  either,  it  could  not  be  parcel  again. 

Tenth.  The  said  trees  passed  as  growing  out  of,  and  attendant 
on  the  inheritance  in  the  reversion  ;  as  if  A  have  a  manor  and 
m  fish-pond  in  it,  and  lease  the  manor  and  except  the  fish,  and 
afterwards  A  grants  the  reversion  to  B,  he  shall  have  the  fish 
**  as  things  attendant  on  the  inheritance."  So  as  to  millstones, 
keys  of  doors,  windows,  rings,  &c. 

Eleventh.  The  trees  here  not  pass  as  things  leased,  but  as 
things  annexed  to  the  inheritance,  and  not  leased. 

TVelfth.  When  A,  ^*  the  lessor,  excepted  the  trees,"  and 
afterwards  meant  to  sell  the|n,  the  law  gave  him  and  the 
intended  buyers,  power,  as  incident  to  the  exception,  to  enter 
and  examine  them.  As  if  I  have  a  bridge  or  conduit  in  an- 
other's ground,  the  law  gives  me  a  power  to  enter  and  repair 
either.  So  if  I  grant  to  A  my  trees  in  my  wood  land,  he  may 
come  upon  it  with  carts  to  carry  them  away ;  for  it  is  a  maxim, 
that  my  grant  carries  with  it  all  things  necessary  to  make  it 
effectual. 

(^  11.  But  according  to  this  case,  11  Modem  Reports,  trees  H  Mod.  113, 
growing  cannot  be  called  goods  or  chattels.  Harris.' 

(^  12.  Lessee  for  life,  or  years,  has  a  general  property  in  4  Co.  e2v— 
hedges,  bushes,  trees,  &cc.  not  timber-trees,  and  if  he  cut  down  l^^}?!'^ 
sncb,  he  has  them,  so  he  has  dotards  thrown  down  by  the  wind. 
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Ch.  76.        ^  13.    So  if  the  lessor  or  any  one  cut  timber-trees,  the 

Art.  8.      lessee  has  his  action  m  respect  of  his  loss  of  his  fruit  or  shade ; 

K.^^^s/"^^   hence,  the  lessor  is  the  real  owner  of  the  trees,  as  part  of  his 

ai  Co.  48.      land  and  inheritance,  and  yet  the  lessee,  even  for  years,  who  has 

but  a  chattel  interest  in  the  land,  has  such  an  interest  in  the  trees 

that  he  may  have  his  action  against  one,  even  the  lessor,  who 

deprives  him  of  the  benefit  of  them,  as  of  his  fruit,  shade, 

loppings,  &c.  and  this  interest  continues  no  longer  than  the 

trees  are  annexed  to  the  land,  and  it  is  said  this  action  shall 

d  Com.  D. .    be  trespass.     But  it  seems  to  be  well  settled,  that  if  tenant  in 

199— 11  Co.  i^jj  gi^Q^  ^j.ggg  ^Q  ^^  ^|,gy  g^  iQ  jjj^  j^qJ  jjjg  executor,  and  if 

tenant  in  tail  die  before  severance,  A  cannot  take  them  after- 
wards.   Thus  it  appears  this  grant  to  A  makes  the  trees, 
though  standing,  a  chattel  that  goes  to  his  executor  ;  and  if  A 
be  not  tenant  of  the  land,  and  a  stranger  cut  them  dpwn,  liv- 
ing the  tenant  in  tail,  A's  remedy  must  be  an  action  on  the 
case,  or  perhaps  trespass  for  cutting  his  trees,  but  not  quart 
claufumfregit^  as  he  has  no  exclusive  interest  in  the  soil. 
11  Co.  79, 84,      §  14.  This  was  an  action  on  the  case  in  trover,  for  carry- 
^S^c^m^'c^  *°6  ^"^^y  *^°^  converting  timber,  in  which  many  pobts  were 
140,  I4i.-^     decided,  and  among  others,  that  if  trees  be  blown  down  by 
Co.  L.  220.     tempest,  the  lessor  in  whom  the  general  property  remains  may 

take  them,  or  maintain  this  action  for  them. 
11  Co.  61, 68.  ^15.  So  if  A  disseize  B,  and  infeoff  C,  or  lease  to  him« 
i4A^'c'^*  and  he  cuts  down  trees,  and  B  re-enters,  though  he  cannot 
esl^ro.^'  h^^^  trespass  against  C,  as  he  comes  in  by  title,  yet  B,  the 
Car.  242, 274.  disseizee,  may  have  case  in  trover  against  him,  for  the  pro- 
Latch^7o—  perty  in  the  trees  is  re-continued  in  B.     The  same  as  to  a 

4  Co.  62, 64,  second  disseizor.  So  if  tenant  by  curtesy,  or  in  dower,  cut 
Heriakeo-  down  trees  and  use  them,  he  in  reversion  or  remainder  may 
Mod.  19^207  ^^^  i^Q^  or  have  case  in  trover  for  them.  So  if  tenant  after 
,— I  Roi.'  182  possibility  be.  cut  trees ;  so  if  tenant  for  life,  remainder  for 
^  ^B  *  ^^n '  '*^^'  ^"^  Aovin  trees,  fac.  he  in  the  reversion  shall  take  them, 
ion*s  cm.!!^'  ^^  ^^^^  ^^^  action  on  the  case  in  trover  for  the  trees,  though 

5  Co  11,  he  cannot  have  waste  during  the  same  remainder.  So  the 
^er^'^  lessor  may  have  this  action  for  the  bark  of  trees  cut,  though 
Brownl.  289.  converted  at  the  rime  of  cutting,  and  though  he  does  not  seize 
jt^x'  ^R^ift  ^^^  ^^^^^  before  he  sues.  But  if  there  be  lessee  for  life,  or 
9^  faV—  '  years,  without  impeachment  of  waste,  he  has  an  interest  in  the 
Cro.  Jam.  timber-trees  ;  and  if  he  cut  and  convert  them  to  his  own  use, 
^Ro?^Ab7  ^^®  lessor  cannot  maintain  this  action ;  for  the  entire  property 
455._!3  yJai  i^  in  the  lessee,  when  they  are  severed  from  the  inheritance 
116.— Cro.  by  the  act  of  the.  party  or  of  the  law,  and  if  the  lessor  sell  the 
^•^*'.        trees,   and  such  lessee,  without  impeachment  of  waste  cut 

them  down,  the  vendee  cannot  have  case  in  trover  for  them ; 
for  the  sale  was  void  against  the  lessee.  So  if  a  stranger  cut 
them,  such  lessee  may  have  case  in  trover  or  trespass  for 
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them  ;  such  lessee  has  such  an  interest  in  the  trees  that  he    Ch.  76. 
may  assign  his  temii  excepting  the  trees.     Yet  he  has  not  an    ArU  8. 
absolute  properly  in  them,  for  if  he  do  not  cut  them  down  v^rv^-^^ 
during  his  term,  he  shall  not  have  them,  but  the  lessor  shall 
have  them,  as  annexed  to  his  freehold.    If  one  buy  standing 
trees,  so  a  chattel,  and  then  buy  the  fee  of  the  land,  they  re- 
unite and  go  to  his  heir.    Toller  196. 

§  16.  If  A,  tenant  in  fee,  lease  the  land  for  years  to  B,  i^P'^A^*^'' 
excepting  the  trees,  the  trees  are  thereby  "  severed  from  the    ®  ^' 
possession  of  the  land  during  the  term  ;  then  after  the  lessor 
grants  the  trees  to  the  lessee  ;"  after  the  end  of  the  term,  the 
lessee  has  *'  an  absolute  and  divided  property  in  the  trees,'' 
and  they  do  not  re-unite  to  the  reversion,  and  do  not  return 
to  the  lessor  with  the  estate,  for  being  severed  when  sold  to 
^e  lessee,  he  acquired  an  absolute  chattel  interest  in  them, 
though  growing  on  the  land ;  see  Ch.  122,  a.  2,  rule  12,  and 
go  to  his  executor.     So  if  one  sell  land,  reserving  the  trees  ;  Toiler  I94r 
for  they  are  severed. 

^17.  According  to  this  case,  if  I  sell  a  piece  of  land  to  A,  ™  ■?;  ^ 
and  reserve  all  the  trees  forever  standing  and  growing,  and  Draper*'^  * 
liberty  to  take  them  away  forever,  all  the  trees  growing  or  that 
shall  grow  upon  the  land  forever  will  be  mine,  and  so  much  of 
the  land  as  is^necessary  to  nourish  them,  and  if  any  one  cut  them 
and  carry  them  away,  even  the  grantee  of  the  la^d,  I  may  main- 
tain quart  dausum  fregit.     And  if  I  grant  the  estate  to  A,  in 
fee,  and  he  the  same  day  convey  to  me  the  trees  standing  and 
growing  forever,  with  liberty  &c.  forever,  both  deeds  shall  be 
con»dered  as  one  transaction,  and  the  same  construction  as 
in  that  of  such  grant  and  reservation,  and  though  no  consider- 
ation be  expressed  in  his  deed  to  me.     A  leased  to  B  for  sCo.  il.-^ 
thirty  years,  except  all  woods  «and  underwoods ;  held,  the  soil  **  ^'^•' 
itself  was  excepted. 

^  18.  If  A  plant  a  tree  on  the  extremest  limits  of  his  land,  l  Raym.  737/ 
and  the  tree  growing  extends  its  roots  into  the  land  of  B,  A  ^f ""'  ^'  ^' 
and  B  are  tenants  in  common  of  this  tree  ;  but  if  all  the  roots 
grow  in  A's  land,  though  the  boughs  may  shadow  B's  land, 
yet  the  property  of  the  whole  tree  is  in  A.     It  is  believed  we 
have  no  such  principle  of  tenants  in  common. 

^  19.  If  A  be  tenant  in  fee  of  one  quarter  part  of  an  estate,  Bull.  N.  P.  as. 
and  B  tenant  in  common  with  him  of  the  other  three  quarters 
for  years,  without  impeachment  of  waste,  and  A  cuts  down 
trees,  and  B  takes  them  away,  A  may  have  an  action  of  the 
case  in  trover,  for  B  might  cut,  not  being  punishable  for 
waste ;  yet  trees  having  an  inheritable  property,  and  B  not 
having  any  interest  in  the  inheritance  cannot  take  them  when 
cut  down  by  him  who  has  the  inheritance.  So  B's  possession 
being  tortious  is  not  the  possession  of  A. 
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Ch.  76,.       §  SO,  If  one  devise  his  milly  a  millstone  will  pass,  though 
Art*  8.     taken  out  to  be  picked,  as  incident  to  the  mill.  6  Mod.  187. 
Vi^i^/^^^       ^21.  PerMonal  things  on  the  land  not  annexed.    As  where 
Bull.  N.  P.  34,  a  tenant  erects  a  barn  on  the  lessor's  land,  "  and  puts  it  on 
Toffnaf/'      blocks  and  timbers  lying  on  the  ground,  but  not  fixed  to  it," 
according  to  the  custom  of  the  place  so  to  fix,  and  carry  away 
at  the  end  of  the  lessee's  term  ;  held,  that  this  is  moveable 
property,  and  the  tenant  may  take  it  away ;  and  so  he  might, 
says  BuUer,  without  such  custom. 
Poclfe'itSi.      ^  ^^-  ^  ^*^»  coppers,  tables,  8ic.  fixed  to  the  freehold  by 
—2  Esp.  368.  the  tenant  during  the  term,  for  the  Convenience  of  trade,  may 
—Toller  197.  be  removed  by  him  during  the  term,  and  may  be  taken  for  his 
Eiu^  note  ^^^^  9  fof  though  the  general  rule  is,  that  things  fixed  to  the 
6.-2  Freem.  freehold  caooot  be  removed  ;  yet  of  late  years  this  has  ad*- 
IM^?  AUc'  ™'^®^  ^f  many  exceptions,  and  many  things  are  now  allowed 
477[_n  Via.  to  be  carried  away,  which  could  not  be  formerly ;  as  marble 
Abr.  166.—    chimney-pieces,  grates,  iron-ovens,  jacks,  clock-cases  fixed  to 
Off.  Ex.  61.    ^i^g  house  go  to  the  executor  &;c. ;  and  still  more  fixtures  for 
the  benefit  of  trade,  as  brewing  vessels,  coppers,  fire-engioes, 
^and  cider-mills,  and  such  like  things.     This  as  between  land- 
lord and  tenant,  and  tenant  for  life,  or  in  tail,  and  the  rever- 
sioner ;  but  the  rule  still  holds  as  between  heir  and  executor ; 
see  ToUer  197. 
2  stra.  1142,       ^  23.  Hangings^  tapestry,  and  iron  backs  to  chimneys,  be- 
Harveir.''       '^''^S  ^  ^^^  executor,  and  he  may  maintain  an  action  on  the 
case  in  trover  for  them ;  but  posts,  rails,  window-shutters,  keys, 
anvils,  millstones  fixed  &cc.  go  to  the  heir.  Toller  197. 
8  East  38  to       ^  34.  In  this  case  a  tenant  in  agriculture,  erected  at  his 
67,  ciwes  V.   own  expense,  and  for  the  mere  use  of  the  farm  a  beast-house, 
leM^T  ^     carpenter's  shop,  a  fuel-house,  cart-house,  pump-house,  and 
fold-yard  wall  of  brick  and  mortar,  and  tiled,  and  let  into  the 
ground  twelve  or  eighteen  inches.     The  court  held,  that  he 
could  not  remove  them  even  during  the  term  ;  and  though  he 
leave  the  farm  as  he  found  it.     In  this  case  most  of  the  prior 
cases  were  cited,  and  a  clear  distinction  taken  between  such 
exertions  for  the  benefit  of  trade,  and  the  mere  use  of  the 
farm.  .  ." 

Mass.  Essex,  ^  25.  This  was  an  action  on  the  case  in  trover,  against 
Aprinsor'  ^**'®y>  f^*"  *o  ^^^  stove  and  funnel.  Samuel  Greenleaf  own- 
Wiiiiainsv!  od  the  house  in  which  it  was,  and  lived  in  it,  and  in  the  winter 
Bailey.  put  up  this  stove  and  funnel  in  a  room  in  which  there  was  % 

fire-place,  and  in  the  summer  it  was  put  into  another  room. 
The  stovie  when  up,  stood  on  its  own  feet  in  the  middle  of  the 
floor,  and  its  funnel  was  carried  into  the  chimney,  but  loosed  and 
not  plastered  in.  Dec.  9, 1799,  the  stove  and  funnel  being  thus 
up,  Greenleaf  sold  the  house  to  colonel  Little,  making  no  men- 
tion or  reservation  of  the  stove.  Greenleaf  remained  in  possession 
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and  sold  the  stove,  and  the  court  decided,  that  it  did  not  pass    Ch.  76. 
to  Little  with  the  house,  but  that  it  was  mere  furniture.     But    ^rU  8. 
A  seised  in  fee  of  a  fulliDg-mtU  Sec.  mortgaged  the  estate  to  V^^vk^ 
the  Union  Bank  in  fee ;  held,  a  kettle  in  it  used  for  dying 
cloth,  set  in  brickwork,  passed  to  them.  15  Mass.  R.  159.  See 
8.26. 

^  26,  This  was  an  action  of  trespass  for  breaking  and  enter-  7  i^^ss.  R. 
ing  the  pit's,  house  in  Standish,  *^  and  taking  from  the  chim-  432,  Goddarj 
ney  of  said  house  two  irou. stoves,  the  pit's,  property;"  these  •*  ^***^ 
were  fixed  to  the  brickwork  of  the  chimneys.     The  pit.  had 
taken  the  bouse  from  the  deft,  in  execution  for  debt,  about  six 
months  after  the  stoves  had  been  placed  in  it,  though  the 
house  had  been  built  many  years.    The  appraisers  considered 
them  as  fixtures.     Ctifta,  there  is  no  doubt  these  stoves  were 
a  part  of  the  house.     Judgment  for  the  ph.     The  decision  of 
the  Chief  Justice,  in  Harvey  v.  Harvey,  above,  was  otherwise, 
if  the  iron  backs  in  that  case  were  fixed  to  the  chimneys ;  and 
so  in  Williams  v.  Bailey,  the  funnel  was  not  plastered  into  the 
chimney,  but  the  use  was  the  same  as  when  so  plastered. 

$  27.  This  was  trespass.  1st  count  for  breaking  and  en-  8  Mais.  R. 
terii^  the  plt's^  close  in  Boston,  pulling  down  and  carrying  away  ^^^ 
two  wooden  buildings.  2d.  For  breaking  down  the  pit's.  jownsenA 
fence.  **  One  building  was  a  bam,  and  the  other  a  shed  used 
as  a  blacksmith's  shop,"  no  cellar  under  either,  and  no  damage 
done  to  the  soil,  other  than  done  by  taking  up  two  or  three  posts 
on  which  the  end  of  the  bam  rested.  Townsend  had  a  deed 
from  Weld,  he  from  Taylor,  and  gave  him  a  bond  of  defeas- 
ance ;  so  the  pit.  was  mortgagor.  He  had  recovered  judg- 
ment for  possession  on  his  bill  in  equity  against  Weld  and 
Townsend.  After  this,  and  before  be  took  possession,  the 
deft,  in  possession  stiU,  as  mortgagee,  erected  said  barn  and 
shed.  Judgment  for  the  deft.,  for  he  might  lawfuUy  take  them 
down  and  carry  them  away,  as  personal  estate,  the  materials 
of  which  erected  were  his  own.  And  the  court  held,  that 
these  buildings  were  not  so  connected  with  the  soil  that  they 
could  not  be  removed'  without  prejudice  to  it.  Here,  too,  a 
way  over  the  other  land  of  the  debtor  was  set  off  on  execu- 
tion to  the  creditor,  and  held  to  be  legal.  The  court  also 
held,  the  pit.  had  not  possession  to  support  clausum  fregitf  as 
none  can  do  this,  ^'  but  he  who  has  possession  in  fact  of  the 
land';"  also,  *'  one  who  has  leased  his  lands  for  years,  or  even 
at  will,  cannot  maintain  trespass  against  a  stranger,  for  any  in- 
jury to  the  possession,  while  in  die  actual  occupation  of  his 
tenant ;"  that  Townsend  was  legally  in  possession  when  he 
moved  the  buildings,  and  remained  so  till  possession  given  to 
the  pit.  on  a  writ  of  possession  on  said  judgment ;  hence  if 
the  deft,  had  no  right  to  remove  the  barn  and  shed,  the  pit's. 
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proper  remedy  was  an  action  on  the  case  in  the  nature  of 
waste,  or  a  special  action  on  the  case. 

^  28.  The  court  cited  Lawton  v.  Salmon,  1  H.  Bl.  259, 
in  notes,  and  Lord  Mansfield's  opinion,  "  that  improvements 
made  by  the  tenant  during  his  term,  may  be  removed  by  him, 
if  he  does  not  thereby  prejudice  the  estate  of  the  landlord." 
It  is  enough  for  the  tenant  to  say,  said  Lord  Mansfield,  "  I 
leave  you  the  land  as  I  found  it."  And  see  Fitzherbert  «. 
Shaw,  Ch.  78,  case  in  the  nature  of  waste.  So  it  has  been 
held  a  cider-mill  erected  on  the  land  goes  to  the  executor. 
ToUer  J  98. 

^  29.  The  king's  grantee  of  the  herbage  of  a  forest  may 
inclose  or  distrain,  or  may  have  trespass  for  damage  done  to 
the  grass  ;  but  not  for  destroying  the  trees  or  the  fruit  of  them ; 
but  if  injured  as  to  them,  as  by  the  loss  of  their  shade  &c., 
can  there  be  any  action,  but  an  action  on  the  case. 

^  30.  Replevin.  In  tliis  case  Hyde  was  seized  in  fee  of 
twenty  acres  of  wood-land,  part  of  the  manor  of  Elvedon, 
where  divers  timber  and  other  trees  grew  spartim  in  said  ma- 
nor, and  leased  the  site  and  demesne  of  the  manor,  except 
all  the  wood,  underwood,  coppice,  and  hedge-rows,  which 
then  were,  or  any  time  after  during  the  term  should  be,  on 
the  premises,  with  free  ingress  be.,  to  carry  the  same  away 
be.,  (leaving  sufficient  fire-bote,  hedge-bote,  plough-bote,  be.) 
to  Martin  b  ux.  for  their  lives,  with  liberty  for  them  to  take 
said  botes.  Paslow  had  purchased  the  inheritance  of  tiie  ma- 
nor, and  the  issue  was,  if  the  soil  of  the  20  acres  was  hi^  free- 
hold. Held,  the  soil  was  excepted,  and  passed  not  with  the 
fee,  and  in  an  exception  of  wood  and  underwood  the  soil  is 
excepted,  but  in  an  '*  exception  of  all  timber-trees,"  the  soil 
is  not  excepted,  '^  but  only  so  much  as  is  sufficient  for  the 
vegetature  and  growing  of  the  trees  excepted  ;"  hence  except^ 
ing  some  trees  excepts  not  the  soil. 

$  31.  A  leased  a  tenement  including  a  close  of  wood,  com- 
monly called  a  wood^  excepting  ^*  all  saleable  wood  now  grow- 
ing, or  which  shall  grow  hereafter,  which  have  been  sold  by 
the  lord  of  the  premises,"  with  ingress  be.  And  held,  "  the 
soil  of  the  wood,"  passed  to  the  lessee,  and  was  not  excepted. 
Same  rule,  excepting  some  trees  as  such  as  the  lord  had  sold, 
excepts  not  the  soil ;  then  by  such  a  partial  exception  of  the 
trees,  they  become  severed  from  the  soil,  and  a  chattel,  and 
as  to  them  replevin,  or  case,  or  other  personal  action  lies. 

$  32.  If  A,  tenant  in  fee,  grant  trees  growing,  or  houses 
standing  on  land  in  his  possession,  to  B,  he  may  cut  and  take 
them  be.,  after  A's  deatli ;  it  must  be  because  by  the  grant  of 
the  trees,  of  houses,  though  standing,  they  were  in  law  sever- 
ed, and  became  a  chattel ;   but  otherwise  if  the  grant  be  by 
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tenant  in  tail,  they  must  be  removed  while  he  lives.    But  if    Ch«  76. 
tenant  in  tail  grant  his  emblements  of  corn  growing  on  the    Art.  8. 
land,  after  his  death,  the  donee  may  cut  them  down  and  car-  v^^V^.; 
ry  them  away,  for  the  com  is  a  chattel,  and  not  part  of  thS 
land  ;     so  are  the  trees  so  granted,  but  on   the   death  of 
tenant  in  tail,  whose  estate  in  them  was  but  for  his  life,  but 
without  impeachment  of  waste,  the  trees  become  again  part 
of  the  land,  and  his  grant  of  the  trees  is  only  in  virtue  of  his 
exemption  from  waste  in  cutting  them  by  himself  or  another, 
and  though  a  chattel  in  the  hands  of  the  grantee  before  the 
death  of  the  tenant  in  tail,  yet  not  after ;  but  after  they  again 
become  a  part  of  the  land  and  inheritance. 

$  33.  Pales,  posts,  and  rails  for  an  inclosure  of  land,  go  to  2  Com.  i». 
the  heir  as  part  of  the  land,  and  not  to  the  executor,  as  well  13I.— 12  H. 
as  furnaces,  and  coppers,  and  other  such  things,  fixed  to  the  vlr/508* 
freehold  ;  but  otherwise  if  severed  in  the  testator's  life  time  ; 
diey  then  go  to  the  executor  as  personal  estate  ;  pictures  and 
glasses,  fixed  instead  of  wainscot,  go  to  the  heir  ;  a  cider-mill 
is  personal  estate,  and  as  such  goes  to  the  executor ;  but  salt- 
pans' go  to  the  heir ;  so  a  terra  of  years  to  attend  the  inherit- 
ance, as  appurtenant  to  it ;  so  doves  in  a  dove-house,  fish  in  a 
pond,  apples  and  other  fruit  growing  at  the  testator's  death  ; 
so  tombstones,  evidences  of  land  titles,  all  are  parts  of  the  Toller  197.— 
real  estate,  and  go  to  the  heir.    Thus  these  things,  mostly  in  ^2  if '*  ^" 
themselves  persona]  property,  are  deemed  part  of  the  real,  as  131.— oo  L. 
incident  to  land,  according  to  the  use  of  them ;  the  heir  has  a  ^9  ^8* 
right  to  the  house  and  estate  entire  and  uadefaced.    Toller 
197;  2  Vem.  608. 

$  34.   So  freehold  estates  in  lands  are  sometimes  actually  3  p.  w.  99, 
deemed  personal  estate,  to  answer  the  purposes  of  justice  ;  as  Wetter  r. 
where  an  executor  in  trust,  for  an  infant,  changed  an  estate  coiii?dTw2. 
for  years  into  an  estate  for  lives,  and  the  infant  died  intestate ; 
it  was  held,  the  lease  should  go  to  the  administrator  of  the  in- 
fant, and  not  to  his  heir  ;  this  depended  on  the  reason  of  the 
case. 

§  35.  This  was  trespass  for  breaking  and  entering  a  certain  2  East  88  91 
yard,  and  divers  buildings  8z;c.,  of  the  pit's,  in  Battlebridge,  Pintonv.' 
pulled  down  and  carried  away ;    deft.  suflTered   judgment  by  o^JI^io*"** 
default  as  to  the  breaking  and  entering,  and  pleaded  not  guil- 
ty as  to  the  rest.     Held,  this  plea  is  supported  by  shewing  the 
building  taken  away,  which  was  of  wood,  was  erected  by  the 
tenant  of  the  premises,  on  a  foundation  of  brick,  for  the  pur- 
pose of  carrying  on  his  trade,  and  though  his  term  was  expir- 
ed, he  continued  in  possession  of  the  premises  at  the  time 
when  &c.  By  the  default  he  admitted  he  was  a  trespasser  as 
to  the  breaking  and  entering,  but  not  as  to  the  de  bonis  atpor^ 
tiSi  and  to  so  much  he  is  entitled  to  judgment. 
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Ch.  76.        ^  36.  Property  not  ponderous,  as  jewels  be.,  cannot  b«- 
'  An.  B.      heir-looms.     1  Ld.  Rajm.  728. 

v^^^v'-^b^  ^  37.  A  stone  for  grinding  bark,  affixed  to  a  mill,  called  a 
6  Johns.  R.  bark-mill,  is  not  a  part  of  the  freeholdi  but  is  personal  prop- 
maan  t!  ^^^7'  ^^^  A  person  who  has  sold  such  property  is  not  a  com- 
Vernoy.         petent  witness  for  the  vendee  of  it,  in  a  suit  against  him  for 

taking  it  away. 
1  u  Raym.       ^  3d.  A  tree  belongs  to  the  person  or  persons  in  whose  land 
787,  Water-    Jt  grows.    And  one  of  several  tenants  in  common  of  a  tree, 
manr-Soper.  ^^^  maintain  an  action  against  the  others  for  cutting  it  down. 
$  39.    Remarks.     It  is  very  difficult  to  extract  from  all  the 
cases  as  to  fixtures  in  the  books  any  one  principle  on  which 
they  have  been  decided ;  though  being  fixed  or  fastened  to  the 
soil,  house,  or  freehold,  seems  to  have  been  the  leading  one  in 
some  cases,  yet  not  the  only  one  i  for  surely  neither  a  mill- 
stone taken  off  to  be  picked,  or  a  dove  in  a  dove-house,  nor 
salt-pans,  are  so  fixed  }  yet  they  are  a  part  of  the  inheritance 
and  go  to  the  heir ;  so  deeds  of  it ;  so  are  windows  and  doors 
of  a  house,  though  only  hung  and  not  fastened  to  the  building, 
as  is  often  the  case ;  and  all  these  are  very  properly  a  part  of 
the  real  estate,  and  inheritance,  and  pass  with  it,  because  not 
the  mere  fixing  or  fastening  to  it  is  alone  regarded,  but  the 
use,  nature,  and  intention.    The  dove,  or  title  deed,  is  in  fact 
no  more  a  part  of  the  inheritance,  but  is  as  separate  from  it  as 
a  chair  or  table  ;  so  usually  the  salt-pan  Sec. 

It  has  been  held  in  some  cases,  that  garden-roots  and  other 
roots  within  the  soil,  though  annual,  and  produced  by  the  in- 
dustry of  man,  and  his  manuring,  are  not  emblements  that  go 
to  the  executor,  but  parts  of  the  inheritance  that  go  to  the  heir, 
and  the  reason  usually  given  is,  that  they  cannot  be  taken 
away  by  the  executor  or  tenant  whose  lease  is  ended,  without 
turning  up  the  soil  of  the  heir  or  lessor.  Yet  this  reason,  dis- 
turbing his  soil,  is  not  always  regarded,  for  flax  growing  is 
held  to  be  personal  estate  and  an  emblement,  yet  when  pulled 
always  disturbs  the  soil.  The  tenant's  buildings,  in  Elwes  v* 
Maw,  deemed  immoveable  estate,  were  fixed  and  placed  12  or 
18  inches  in  the  soil,  and  so  not  moveable  without  disturbing 
it,  so  held  a  part  of  it ;  yet  buildings  in  the  same  manner  fix- 
ed and  placed  to  carry  on  one's  trade,  have  been  held  person- 
al estate,  and  moveable ;  the  sole  difference  has  been  in  the 
use  and  intention.  See  Emblements.  In  Tayk>r  v.  Town- 
send,  one  building  erected  by  the  mortgagee  in  possessicMi 
was  a  bam,  and  so  a  useful  part  of  the  estate ;  yet  deemed 
personal  and  moveable  by  him,  because  not  placed  in  or  fixed 
to  the  soil,  yet  as  much  so  as  the  saltppan,  as  deer  in  a  park, 
keys  of  doors,  or  millst<Hies  separated  firwi  the  mill  deemed 
immoveable  and  not  personal  estate* 
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It  is  eiddent  a  standing  tree  is  a  part  of  the  real  estate,  or    Ch.  76. 
is  personal  estate,  accorcUng  as  it  is  owned,  and  not  because    Art.  9. 
fixed  in  the  soil,  for  it  is  so  in  all  cases,  even  when  deemed  v^^^v^i^ 
personal  estate. 

In  Lawton  v\  Salmon,  Lord  Mansfield  thought  it  was  enough 
the  tenant  left  the  estate  as  he  found  it ;  but  this  principle  was 
not  regarded  in  Elwes  v.  Maw. 

On  the  whole  it  is  not  so  much  the  fixing  as  the  nature  and 
use  of  the  thing,  viewed  as  a  fixture,  that  governs  in  these  de- 
cisions ;  therefore  the  decision  in  Williams  v.  Bailey,  was  er- 
roneous ;  as  it  was  decided,  not  with  a  view  to  the  nature  and 
use  of  the  iron  stove  and  funnel,  but  solely  with  a  view  to  its 
being  not  plastered  into  the  chimney,  a  circumstance  quite  im- 
material, as  it  was  conveniently  used  without  such  plastering. 
But  14  Mass.  R.  352,  held,  large  machmes  in  a  manufactory 
that  could  not  be  moved  out  of  it,  without  being  taken  to  pie- 
ces, were  not  fixtures,  but  attachable  as  personal  estate,  be-  ^. 
cause  not  fixed  as  a  part  of  the  building  ;  and  if  the  owner  of  Ward.' 
it'  mortgage  it  with  the  appurtenances,  and  remain  in  posses- 
sion, such  machines  may  be  attached  by  his  creditors.  See 
Elwes  V.  Maw,  Ch.  76,  a.  8,  s.  24 ;  Taylor  v.  Townsend,  a. 
8 ;  Wells  v.  Bannister,  Ch.  69,  a.  4,  s.  9 ;  Ryall  v.  Rolie, 
Ch.  32,  a.  1,  s.  11  ;  Ch.  68,  a.  4,  s.  8,  Vinton  v.  Bradford ; 
Ch.  75,  a.  8,  s.  35,  Lyman  v.  Lyman,  a.  30. 

Abt.  9.  Qvalijied  property  in  this  artichj  principally  has  see  Ch.  138. 
reference  to  animalsj  which  are  of  two  sorts.  —2  Com.  D. 

$  1.  Domestic  and  tame  by  nature,  as  horses,  sheep,  horn-  c^^i, 
ed  cattle,  hens,  ducks,  geese,  and  other  poultry.     In  th^se  a  Actions  as  to 
man  may  have  as  absolute  property,  as  in  any  inanimate  things,  l^jj^^^  ^'>  ^ 
because  these  continue  in  his  possession,  and  will  not  stray  £^,  192,  ^^ 
from  his  house  or  person,  unless  by  accident,  or  fraudulently 
enticed  away ;  in  either  of  these  cases  the  owner  does  not  lose 
his  property. 

^  2.  To  steal  these  or  take  them  away  may  be  felony,  for  1  Hale^sP.c. 
.  they  are  property  and  serve  for  food.  ^*i- 

^  3.  If  these  animals  have  young  onoS)  they  follow  the  moth*  2  Bl.  Com. 
er,  and  belong  to  the  owner  of  the  female  ;   partus  sequitur  |?^2^^l' 
ventrem ;   generally  it  is  otherwise  by  the  English  law  as  to  i28._2  Bl.* ' 
the  human  species ;  so  where  the  male  is  known ;  hence  "  if  a  Com.  891.— 
viOein  marry  a  free  woman,  her  issue  is  bond  ;"  by  the  civil  ^^'^*** 
law,|Mirt««  sequitur  ventrem^  among  persons  only ;  as  to  villan-     ' 
age  by  birth,  the  English  law  considers  only  the  condition  of 
the  father,  whether  free  or  villein ;  seeus  the  civil  law.    '^  Our 
rule,*'  says  Dr.  Sullivan, ''  seems  more  agreeable  to  reason, 
as  the  husband  is  master  of  the  family,  the  head  of  the  wife ; 
yet  the  civil  law  was  cc»sistent,  for  it  allovred  no  matrimony 
but  between  free  persons ;  a  cohabitation  between  two  slaves, 
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Ch  76*  or  between  a  slave  and  a  free  person,  was  only  eawtubemiumt 
Art  9.  to  which  the  law  did  not  give  so  much  credit  as  to  deem  the 
^^y^j  father  certain  ;  therefore  &e  issue  could  not  well  follow  the 
father's  condition.  *^  But  in  England  if  the  father  was  free 
or  slave,  the  issue  was  so  ;  for  our  law  admitting  such  mar- 
riages as  good  ones,  upon  the  maxim,  whom  Qod  hath  joined 
let  no  man  sunder,  gave  them  an  entire  credit ;"  and  in  the 
case  of  a  bastard,  born  of  a  nief,  the  English  law  invariably 
in  favor  of  liberty,  presumed  the  father  a  freeman,  and  so  the 
child  always  following  his  condition  was  no  villem.  It  has 
been  said  by  some,  that  when  we  had  slaves  in  Massachusetts 
we  followed  the  Civil  law  in  this  respect ;  but  as  we  allowed 
slaves  legally  to  marry,  it  is  very  difficult  to  see  why  we  de- 
parted from'  the  English  and  adopted  the  Roman  rule ;  though 
obiter  opinions  have  been  given,  yet  no  direct  decisions  have 
been  found  on  the  point. 

^  4.  Animals  wild  by  nature,  or  f era  natura.    In  these  ani- 
mals a  man  can  have  no  absolute  property,  at  least  while  they 
are  alive.  Some  of  these  are  not  objects  of  property  at  all,  and 
in  others  there  can  be  only  a  qualified  property,  that  is,  a  prop- 
erty subsisting  at  one  time  and  not  at  another  ;  and  this  in  the 
first  place  by  industry  :     2d.    By  reason  of  their  weakness  : 
3d.  By  privilege,  by  industry  by  making  them  tame,  or  one's 
S  Salk.  SOI.    confining»them  in  his  own  immediate  power,  as  fish  in  a  pond, 
which  may  be  called  suos;  but  not  deer,  unless  tamed,  or  re- 
claimed, or  in  a  park, 
s  Bl  Com.         ^  ^*  '^^^  ^^^^  ^^^^  ^^'  ^^^  t2iTae  deer,  hares,  pigeons,  or  doves, 
S92.1-7  Co.    be.  I  acquire  a  qualified   property,  and  this  qualified   prop- 
11'"^^'  ®rty  in  them  I  do  n^t  lose,  though  they  go  or  fly  at  a  distance. 
Toller  lifs.—  ^^  ^'^7  I'^^ain  their  disposition  to  return  to  their  park,  warren, 
Finch.  L.       dove-house  Sec.,  which  is  known  by  their  usual  custom  of  re- 

iortT'S't  1  *"''*^''^8  5  '^"^  ^f  ^®y  s^^y?  without  my  knowledge,  and  do  not 

'   '  '  '  '  return  in  the  usual  manner,  any  man  may  take  them. 
9  Bl.  Com.         §  6.  Second  rule.     If  my  deer  be  marked,  and  goes  and 

89-2  _:^  returns  at  pleasure,  be  still  is  mine ;  but  otherwise  if  long  ab* 

iTs^plcrson  ^®"*  without  returning.     "  So  if  a  wild  swan  be  taken,  mark- 

V.  Post.—  ed,  and  turned  loose  in  the  river,  the  owner's  property  in  him 

^'"%  J IJ*'  '^^^''^s  5  otherwise  if  he  leave  the  neighbourhood."     And  so 

R."]6, 17 ;  ^  >f  I  bive  bees,  I  thereby  acquire  a  qualified  property  in  them ; 

bow  they  and  a  swarm  of  bees  that  flies  from  my  hive,  is  mine,  as  long 

S"i^i!irJl  as  I  can  pursue  and  keep  sight  of  them. 

ed  to  acquire        .  _,     _«:  .    ,       ,         ▼  •  i.#.    i 

property  in         $  7.  Third  rule.    I  may  have  a  qualified  property  on  ac- 

them,  s.  15.    count  of  the  weakness  of  the  animals :   as  where  birds  build 

3^'  their  nests  in  my  trees,  and  have  young  ones  there,  these  are 

mine  till  they  can  fly  away ;   as  I  have  it  in  my  power  to  da 

what  I  please  with  Uiem,  the  law  vests  the  property  in  me. 
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^  8.  Fourth  rule*     I  have  a  qualified  property  in  them  1)y    Ch.  76. 
leason  of  their  being  in  my  land  ;  therefore  if  one  kill  a  hare    Art.  9. 
in  my  land,  though  wild  by  nature,  and  not  tamed,  it  is  mine ;  v^^^^v-^.^ 
but  if  he  hunt  her  into  the  land  of  a  third  person,  and  kill  her  ^  J^*^-  ^^» 
there,  it  is  the  hunter's,  unless  I  immediately  pursue,  for  then  Moody.^ 
my  local  property  continues,  and  my  remedy  is  trespass.  Bac.  S62>-.1 

So  I  have  a  property  in  my  monkey  or  parrot,  though  wild^^^ 
by  nature,  and  not  tamed  ;  and  can  have  trover  for  them,  they  r.  34._ii  ' 
being  articles  of  merchandise.  Barbeyrac  and  Fleta.  To  ac-  East  670.— 
quire  property  in  them  one  must  take  them,  or  be  situated  to  cro^'jam. 

do  it.  •     262,  Grimes 

^  9.    A  man  has  absolute  property  in  tame  beasts,  by  their  J;  S'^j'^'IT 
nature :     2d.  He  has  a  qualified  property  in  wild  beasts  tam-  3  salk.  296, 
ed  :     And  3d,  he  has  a  possessory  property  by  reason  of  his  Suttoo  v, 
close,  io  wild  beasts,  because  they  are  in  it ;  and  he  need  not  ^0^/4  ^ 
in  his  writ  say  they  are  his,  but  only  that  the  close  is  his.     If  stud.  15^- 
B  find  a  hai:e  in  his  own  land,  and  in  hunting  kills  it  in  the  ^ub-  iDst.  L. 
land  of  B,  still  it  is  A's  property  ;  so  if  A  start  a  hare  in  the  DaVlas'aea.— 
land  of  B,  and  hunts  it  into  C's  land,  and  there  kills  it,  this  is  ^oy's  R.  144. 
A's  properly  ;  but  if  he  start  a  hare  in  a  forest,  and  hunt  and  H^f  *  47^ 
kill  it  in  another's  ground,  it  is  the  property  of  the  owner  of  43,  ^'    '  ' 
the  forest. 

$  10.  Every  man  has  a  natural  right  to  seize  a  wild  beast,  ^  bi.  com. 
fowl,  fish,  or  insect,  not  previously  seized  by  another.  When  a  408, 411. 
man  has  so  seized  them,  they  become,  while  alive,  his  quali- 
fied property ;    and  when  dead  his  absolute  property,  but  this 
right  may  be  restrained  by  laws,  and  often  is. 

$11.   It  is  said  in  the  English  books  that  there  are  four  2  Com.  0. 
kinds  of  dogs  in  which  a  man  may  have  a  qualified  property,  136.— Cro. 
viz.,  a  mastiff,  a  hound,  grey  or  blood  hound,  a  spaniel,  and  ^'  ^^' 
a  tumbler ;  and  case  in  trover,  or  trespass  lies  for  them. 

$  12.  The  elements,  as  air,  light,  fire,  and  water,  are  flue-  2  Bl.  Com. 
tuating  in  their  nature  ;  a  man  can  have  no  absolute,  but  only  ^^^ 
a  qualified  property  in  them ;  they  are  of  a  vague  and  fugitive  na«- 
ture ;  his  property  in  them  can  last  no  longer  than  they  are  in  ac- 
tual use  and  occupation  ;thebenefitsofthesecan  be  appropriated 
only  by  occupancy.  As  to  fire,  there  generally  can  be  but  one 
question  about  it,  that  is,  when  a  person  negligently  keeps  it,  or 
maliciously  applies  it,  to  the  damageof  another ;  this  has  already 
been  considered  in  the  chapter  as  to  misfeasance  k,  'negligence. 
As  to  air,  light,  and  water,  which  are  in  their  nature  fluctuating, 
and  constantly  moving  about,  a  man  can  have  no  permanent 
possession  or  occupancy  in  any  given  portion  of  either,  and  in 
either  but  a  qualified  property ;  nor  is  it  to  any  fixed  portion 
of  either  he  usually  claims  a  right ;  but  to  have  light  unob- 
tructed,  and  air  and  water  pure  and  uncorrupted  within  his 
own  proper  limits ;   what  these  limits  are  must  in  every  case 
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Cb.  76.    depend  on  circumstances.    If  within  these  either  be  obstmct- 

Art*  9.      ed,  or  rendered  impure  and  unwholesome  by  me,  he  has  his 

Vi^^v^^  action  on  the  case  against  me,  or  any  one  else,  on  principles 

already  considered  in  the  chapters  respecting  ntiMMc«#,  UghU^ 

Vfoter^aunesj  fyc. 

•  Co.  104,  ^13.  In  this  case  the  court  held,  that  if  a  man  make  cony 

ciuw*^^  ch.  boroughs  in  his  own  land,  which  so  increase  that  they  destroy 

73.  hb  neighbour's  land  next  adjoining,  that  his  neighbour  cannot 

have  an  action  on  the  case  against  bun  who  makes  the  cony  bor* 

bughs ;  for  so  soon  as  the  conies  come  on  this  neighbour's 

land,  he  may  kill  them,  for  they  ^lefera  natuntj  and  he  who 

makes  the  cony  boroughs  has  no  property  in  them,  and  he 

shall  not  be  punished  for  the  damage  which  the  eonies  do,  in 

which  he  has  no  property,  and  which  the  other  may  lawfully 

kill.  Also  resolved  in  this  case,  that  '^  none  may  newly  erect  a 

dove-cote,  but  the  lord  of  the  manor ;  and  if  any  do  it,  he 

may  be  punished  m  the  leet ;  but  no  action  on  the  case  lies  by 

any  particular  man  for  infiniteness  of  actions  that  may  be 

brought.   Same  case  and  points  settled,  Cro.  EI.  547. 

Oo.  El.  870,      ^14.  But  in  this  case  the  court  resolved,  that  the  cony  is 

Lancdon       ^  beast  of  warren  and  profitable,  and  not  like  to  vermin  ;  and 

it  is  lawful  for  the  owner  of  the  soil  to  keep  them,  and  he  has 

2  Cro.  196.     property  in  them,  and  it  is  not  lawful  for  the  commoner  to-  kill 

them  in  the  soil  of  the  owner.  ' 

"GHlet^".  ^  ^^-  ^^  '  ^^  ^^'  "^^^  **®'*'» '"  ^^  *^"®  **'  *^®®®  "® 
Muon.—  '  fir^  naiura,  until  hived  and  reclaimed  ;  and  until  so  hived  kc. 

3  Binney  no  property  can  be  claimed  in  them :  2.  If  A  find  a  swarm  in 
v!%mm!.'-^  a  tree  on  B's  land,  and  mark  it  with  the  initials  of  A's  name, 
2  Bl.  Com.  this  is  not  reclaiming  the  bees :  3.  Nor  does  this  act  of  A  vest 
^^  in  him  any  exclusive  property  in  the  bees :   4.  Nor  can  A 

have  trespass  against  one  for  cutting  down  the  tree  and  carry- 
ing away  the  bees ;  as  to  a  fox  &c.  3  Caines'  R.  175,  is 
clearly  wild  by  nature. 

Remedies.    As  to  this  qualified  property,  the  remedies  are 

generally  the  same  that  they  are  in  regard  to  absolute  pro* 

perty,  if  taken  away  from  the  owner  or  injured  in  his  hands. 

if  taken  away  from  him,  case  in  trover  or  trespass  lies,  and  if 

damaged  in  his  possession,  the  remedv  is  an  acdon  on  the 

case,  as  for  a  nusance  or  some  other  injury. 

Cro.  Jam.  §  16.  In  this  case  it  was  held,  that  erecting  a  dove-house 

^weH^v       ^^^  storing  it  with  pigeons,  may  be  a  nusance  to  those  whose 

Sanden.  See  com  they  eat,  and  not  a  common  nusance  to  all  persons.  And 

Ch.  72.  jn  this  case  it  seems  to  be  agreed  by  all  the  judges,  except 

Montague,  that  if  '*  pigeons  come  upon  my  land,  I  may  kill 

them,  and  the  owner  has  no  remedy."    But  Montague  held, 

the  owner  has  a  property  in  them,  and  they  are  domestic, 

'^  and  have  animum  reverUndif  and  ought  not  to  be  killed  } 
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and  for  killing  thein  an  action  lies,"  and  Croke  says,  the  other    Ch.  76. 
is  the  better  opinion.     See  Bowlston  v.  Hardy  on  this  point,    ^rt.  9. 
Ch.  72,  and  other  cases  in  that  chapter,  as  to  damages  done   v^^^v-^^ 
by  doves,  conies,  8u^. 

§  1 7.  Doves.  If  doves,  being  by  nature  ferm  natura^  stray  ^  ^«-  ^^' 
away  into  another  person's  land,  and  there  do  damage,  his  reme- 
dy is  to  kill  them,  and  take  them  to  his  own  use,  which  was  the 
proper  relief  according  to  the  common  law,  **  inasmuch  as 
the  birds  were  accounted  no  man's  property."  This  remedy 
seems  rather  to  beg  the  question ;  and  is  supposed  to  be  the 
only  remedy,  because  the  doves  flown  abroad  and  doing  mis- 
chief are  no  man's  property ;  that  of  course  the  owner's  pro- 
perty in  them  ceases.  The  more  ancient,  and  perhaps  the 
true  opinion  was  different ;  this  was,  *'  that  pigeons  and  doves 
were  to  be  accounted  tame  animals,  inasmuch  as  they  had 
animum  revertendi,  and  that,  therefore,  whoever  erected  such 
dove-houses  were  answerable  for  the  damages  done  by  them," 
the  pigeons  and  doves,  3  Bac.  Abr.  686,  cites  Cro.  Jam.  382, 
where  Coke  C.  J.  held  a  dove-house  a  common  nusance, 
and  Cro.  El.  548. 

^18.  It  will  appear  both  in  actions  for  taking  away  from  the  Remedy  for 
owner  these  animals  fera  natura^  and  in  actions  for  damages  "J^^**!,!? 
done  by  them  to  others,  the  main  question  of  difficulty  is,  when  doves,  Ls; 
does  the  owner's  property,  qualified  as  it  is,  cease  in  them ;  for  eiamined. 
clear  it  is,  that  if  that  be  at  an  end  and  totally  gone,  he  cannot  sue 
to  recover  them,  though  he  may  be  answerable  for  the  damages 
they  do  ;  on  the  other  hand,  if  his  property  remain,  he  may 
sue  to  recover  them  and  be  answerable  for  the  damages  they 
do  to  others.  Now  it  appears  to  be  contrary  to  all  the  best  au- 
thorities to  suppose,  that  the  quali6ed  property  of  the  owner  of 
pigeons  or  doves  totally  ceases  when  they  fly  from  his  dove- 
house  into  his  neighbour's  gardens  and  fields,  and  there  do 
damage ;  when  they  retain  the  animum  revertendi^  as  they 
usually  do ;  and  when  it  is  this  very  disposition  constantly  and 
habitually  manifested  by  their  whole  conduct  that  is  the  evi- 
dence of  his  continued  property  in  them.  This  notion,  that 
there  is  no  remedy  by  action  for  the  mischief  they  do  others, 
is  objectionable  on  other  grounds.  The  owner  who  gathers 
th^m  together  and  keeps  and  increases  them  is  really  the 
cause  or  author  of  the  mischief  they  do,  and  often  for  this 
mischief  to  kill  them  and'  take  their  bodies  is  no  remedy  ade- 
quate to  the  evil.  A  small  flock  of  them  when  poor,  and 
scarcely  worth  killing,  may,  and  often  do  destroy,  in  seed- 
time, whole  gardens.  Again,  suppose  I  entice  an  animal  to 
keep  about  my  house,  as  a  bear,  a  wolf,  or  a  fox,  in  which 
I  neither  have  nor  claim  property,  and  he  often  roves  about  in 
my  neighbours'  lands  and  destroys  their  sheep  and  poultry,  and 

voi»  III.  21 
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Cu.  76.  tbeir  corn  and  frait ;  whence  can  arise  the  notion,  that  I  am 
Art.  9.  not  liable  in  an  action  for  these  damages ;  but  shall  excuse 
myself  by  saying  to  my  neighbours,  this  bear,  this  wolf,  of 
fox,  is  a  wild  animal,  and  you  may  kill  him,  for  a  recom- 
pense for  the  damages  he  has  done  you  ;  nd  if  this  wolf  or 
bear,  has  destroyed  scores  of  your  sheep  and  young  crea- 
tures, and  be  not  worth  the  powder  and  shot  to  shoot  him,  that 
is  the  law,  you  can  have  no  other  remedy  but  to  kifl  Urn.  On 
the  whole,  the  ancient  opinion  is  the  best ;  they  may  be  killed^ 
because  a  nusance  when  suffered  to  fly  abroad  and  destroy 
gardens  and  fields ;  or  may  not  aa  action  clearly  lie  for  the 
damages  they  do  f 

^  19.  In  the  chapter  as  to  fences,  we  have  seen,  that  an- 
ciently every  man  was  bound  to  keep  even  his  cattle  at  bit 
peril,  so  that  they  injured  not  his  neighbours.  This  principle 
extended  to  all  the  creatures  or  animals  a  man  kept ;  lo  fence 
or  build  against  them,  or  to  restrain  them  was  no  part  of  the 
system.  And  this  principle  remains  the  same  in  noost  parts  of 
Europe,  and  hence  fences  are  not  common.  But  several  cen- 
turies ago  this  principle  was  done  away  in  England,,  and  that 
of  fences  substituted,  and  thence  it  became  a  general  princi- 
ple there,  as  it  has  ever  been  here,  for  each  occupant  to  fence 
his  land  in  certain  proportions,  and  to  rely  on  fences  for  its 
protection.  But  the  general  principle  was  thus  altered  only 
in  regard  to  creatures,  property  restrainable  by  fences,  as 
horses,  cattle,  and  sheep,  be.  but  not  in  regard  to  animab  not 
restrained  or  kept  within  bounds  by  common  fences,  four  feet 
high ;  as  to  them,  the  ancient  principle  every  where  is  still  m 
force,  and  their  owner  must  keep  them  at  his  peril.  And 
it  must  be  totally  immaterial  what  kind  of  animals  a  oian 
keeps,  when  he  is  bound  by  law  to  keep  them  at  his  peril 
from  doing  damage  to  others.  If  I  keep  a  fox  in  any  way 
about  my  buildings,  or  in  my  enclosures,  and  he  destroys  my 
neighbours'  poultry  to  their  damage,  I  am  the  cause  of  this 
damage,  and  it  is  wholly  immaterial  whether  I  have  property 
in  the  fox  or  not,  any  more  than  in  the  bear  I  bring  among  a 
crowd  of  people,  and  let  loose  among  them  to  their  injury. 
Every  man  is  answerable  for  the  damages  done  to  others  he 
is  the  cause  of,  directly  or  indirectly.  On  this  principle  an 
action  lies  against  him.  I  have  no  property  in  another's  ox 
I  take  into  my  pasture  to  feed,  yet  T  am  liable  to  an  action  for 
the  damages  he  does  to  others  by  my  negligent  keeping  of 
him*  The  idea,  therefore  some  hold,  that  a  man  is  not  liable 
to  an  action  for  the  damages  done  to  others  by  his  pigeons, 
conies,  &c.  because  they  may  do  them  after  his  property  in 
them  ceases,  has  no  foundation.  Even  if  his  property  in  them 
ean  cease,  until  they  entirely  leave  him,  his  grounds,  an4 
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buildings,  tnd  totally  lose  all  iaclinatioa  to  returo  to  him  or    Ch.  7-6* 
them ;  yet  it  is  upon  this  idea  principally  the  notion  has  arisen,    ^ri.  10. 
that  a  man  is  not  liable  to  an  action  for  the  damages  done  to  K^^'s/'^tm^ 
others  by  his  animals /ercs  fuUnm^  when  out  of  his  enclosures. 
On  the  whole,  it  is  very  clear  that  if,  for  instance,  my  neigh- 
bour's pigeons  destroy  my  garden  or  grain,  I  have,  especially 
after  notice  to  him,  either  remedy,  to  kill  Uiem  on  the  princi- 
jples  of  nusaoces,  or  to  sue  him  for  the  damages  done  by  them, 
-as  animals  he  keeps  and  for  which  he  is  answerable  on  the 
principles  above  stated. 

^  20.  By  the  law  of  the  Twelve  Tables,  if  A's  bear  broke 
from  him  and  did  damage  to  B,  he  could  not  sue  A,  for  said 
this  law,  bis  ferocity  is  innate,  and  he  ceased  to  be  A's  as  soon 
as  he  escaped.  This  was  law  enacted,  the  reason  of  which 
was  imperfecdy  understood.  The  inquiry  seems  to  have  been 
extended  only  to  facts  committed,  and  A^s  situation  after  the 
bear  broke  loose,  whereas  A's  whole  conduct  in  relation  to 
such  beast  ought  to  be  considered.  His  bringing  the  bear  into 
such  a  situation  is  the  real,  tiiough  more  remote  cause  of  the 
mischief. 

^21.  Wherever  animals  or  things  are  attached  to  the  inher- 
itanee,  they  go  to  the  heir,  and  not  to  the  executor }  as  deer 
in  a  park,  hares  or  rabbits  in  a  warren,  doves  in  a  dove-house, 
fish  in  a  pond,  bees  in  a  hive,  for  without  them  the  inheritance 
,  is  mcomplete.  Toller's  L.  of  Ex.  192,  193,  same  rule  as  to 
fixtures* 

^  22.  Pursuit  alone  gives  no  right  of  property  in  animals 
fera  naiuraj  and  occupancy  is  consummated  only  by  posses- 
sion, 3  Gaines'  R.  175.  Trover  lies  for  wild  geese  which 
have  been  tamed  and  have  strayed  away,  but  have  not  regain- 
ed their  natural  liberty.   10  Johns.  R.  102. 

Abt.  10.    ^1.  By  property  in  swxeaion  is  not  intended  Saitsbycorw 
bere  any  property  or  contracts  passing  from  one  to  another  by  porations, 
Ibe  laws  respecting  descents,  inheritances,  or  distributions ;  gate,^by  ^eir 
but  only  property  passing  by  a  corporate  or  official  succes-  officers  &c.— 
sioii.  As  to  corporations  aggregate^  there  is  strictly  no  succes-  „  to  political 
sion ;   because  the  law  only  inquires  after  the  rights  of  the  corporations. 
corporation,  what  property  it  is  entitled  to,  or  what  contracts  — incoi^- 
it  bus  a  right  to  enforce  without  ever  looking  after  the  num   ^wnt.   °' 
hers  or  shiftings  of  its  members.      If  one  of  them  ceases  to 
own  his  share  in  the  coiporate  stock,  it  passes  to  another,  by 
'  the  laws  of  descent,  distribution,  or  common  conveyances. 

{)  2.  The  property  then  which  can  pass  in  succession  is  ^>Mf  Aet» 
confined  to  mere  sole  corporations,  or  to  certain  offices  to  all  j^*^  -Maine 
the  purposes  of  actions.      This  in  England,  and  in  most  old  Act  of  1721, 
monarchies,  is  an  important  article  in  their  laws,  but  a  far  less  p^;;|]|}^^ 

Mass.  Act,  lane  28,  1786<— Mftio«  Act,  Ch.  136. 


164  CASE  ON  TORTS. 

Ch.  70.  important  one  in  our  young  republic.  In  England  &c.,  theiv 
^rt,  10.  are  many  portions  of  property,  and  many  contracts  vested  in, 
\^y^y  or  made  to  persons,  as  ti>e  king,  bishops,  fee.,  not  merely  in 
trust  for  others,  but  this  bishop  Sec.,  the  sole  corporation,  has 
in  his  own  right  the  growing  profits  generally  of  the  property, 
or  contracts  appertaining  to  him,  as  such  corporation,  and 
sometimes  the  power  to  dispose  of  the  things  themselves. 

In  the  United  States,  and  especially  in  Massachusetts,  there 
are  only  parsonages,  and  a  very  few  contracts  to  be  consider- 
ed on  such  grounds. 

^  3.  The  actions  which  naturally  appertain  to  this  kind  of 
property  are  various,  and  of  various  kinds ;  whatever  the  forms  of 
action  may  be  that  may  be  applied  to  this  kind  of  property  to 
recover  it,  or  for  injuries  done  to  it,  remaining  in  the  owner's 
hands  or  possession,  the  principal  object  must  always  be  to  have 
correct  legal  ideas  in  regard  to  the  ownership  and  rights  of  this, 
as  well  as  of  other  species  of  property.  To  acquire  these  ideas 
the  subject  must  be  considered  in  one  view,  and  not  divided 
under  the  heads  of  different  sorts  of  actions,  and  perhaps  un- 
der no  one  form  of  action  can  it  be  more  properly  brought 
than  this  action  on  the  case,  of  by  far  more  extensive  use,  va- 
riety, and  importance,  than  any  other  form  or  division  of  ac- 
tions in  the  law. 

^  4.  The  first  principle  to  be  observed  is,  that  the  United 
States,  and  each  State,  being  a  republic,  and  to  all  the  purpo- 
ses of  actions,  corporations  aggregate^  every  contract  made 
to  either  the  United  States,  or  to  any  State,  an  aggregate  cor- 
poration, capable  of  suing,  which  in  contemplation  of  law  is 
quasi  a  moral  person,  that  never  dies  ;  and  a  contract  made  to 
either  to  day,  is  sued  and  enforced  always  afterwards  in  the 
name  in  which  it  is  given,  that  is,  it  ought  always  to  be  given 
to  tlie  United  States,  by  that  name,  or  to  the  State  of  Con- 
necticut, by  that  name ;  and  either  is  ever  afterwards  the  name 
in  which  it  is  sued  and  enforced,  and  therefore,  after  any  lapse 
of  time,  however  great,  no  succession  appears  in  the  name  or 
character  of  the  contractee.  The  same  prmciple  holds  in  regard 
to  our  towns  and  parishes,  and  counties,  in  some  cases,  being 
corporations  aggregate,  specially  named.  If  I  borrow  money 
of  the  town  of  Boston,  I  become  indebted  to  the  inhabitants 
of  that  town,  and  ought  to  give  my  bond,  note,  or  other  con- 
tract, promising  to  pay  to  "  the  town  of  Boston,"  or  to  "  the 
inhabitants  of  the  town  of  Boston."  In  either  case,  by  law, 
this  is  a  contract  to  the  inhabitants  of  that  town,  and  I  may  be 
sued  to  answer  to  *^  the  inhabitants  of  the  town  of  Boston," 
at  any  future  day,  though  by  deaths,  or  otherwise,  they  be 
quite  changed  between  the  making  of  the  contract,  and  the 
time  of  the  action,  and  without  noticing  any  succession  of  in*- 
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habitants.    These  forms  and  principles  apply  to  all  contracts    Ch.  76. 
with  towns,  districts,  and  parishes,  which,  by  law,  are  aggre-    Art.  10. 
gate  corporations,  and  with  counties  which  are  such  corpora-   \^ry\J 
•  ticHis  to  many  purposes,  and  may  be  sued,  in  many  cases,  by 
*'  the  name  of  the  inhabitants  of  the  county  of  A,"  who  by 
being  erected  into  a  county  are,  by  law,  entitled  to  all  the 
powers  and  immunities  of  a  county. 

(^5.  So  if  a  town,  or  parish,  or  any  other  of  these  aggre- 
gate corporations,  has  property  real  or  personal,  and  an  inju- 
ry is  done  to  it,  bouses  or  lands,  in  the  nature  of  waste  or  of 
a  nusance,  the  inhabitants  by  such  name  forever  will  be  enti- 
tled to  their  action  on  the  case,  or  other  form  of  action,  as  the 
wrong  may  be ;  so  if  entitled  to  personal  property,  and  anoth- 
er converts  it  to  his  use  or  injures  it,  in  their  possession, 
whence  result  consequential  damages,  they  may  have  case  in 
trovcTj  or  a  special  action  on  the  case. 

But  notwithstanding  these  general  principles,  we  have  some 
cases  in  which  rights  by  succession  exists  and  they  are  of  two 
kinds.  1st.  Merely  in  trtuif  as  where  an  officer  represents  a 
county,  town,  parish,  be.  and  in  fact  recovers  to  their  use. 
2d.  Partly  in  trust,  and  partly  not  in  trust,  as  parsonages. 

^  6.  In  our  Probate  Courts,  the  bonds  given,  conditioned  Mats.  Act, 
for  a  faithful  settlement  of  the  estates  of  persons  deceased,  March  9, 
are  given  to  the  Judge  of  Probate  &c.,  for  the  time  being,  xMg  snJecT 
and  to  him  by  his  proper  name  and  name  of  office,  and  to  his  further,  post, 
successors  &c.  in  the  office,  and  when  he  goes  out  of  office,  j,"  ^^^  ^^ 
his  successor  first  appointed,  or  any  successor  in  the  office  may  Bonds.^c  & 
^ue  the  bond,  stating  how  it  was  made  ;   that  the  judge  to  P.  Laws  4io. 
whom  it  was  made  is  no  longer  in  the  office,  and  that  the  pit.  Malue^clf  61 
is  therein  his  successor.  Whenever  this  bond  is  sued,  and  prop-  ' 

erty  is  taken  in  execution,  real  or  personal,  it  must  go  in  suc- 
cession till  settled  among  those  in  trust  for  whom  it  is  taken ; 
we  have  a  few  similar  cases  in  regard  to  some  other  officers, 
and  trusts  which  follow ;  by  the  province  law  the  town  treas- 
urer sued  for  damages  done  to  burying-places  &c. 

^  7.  Rights  by  succession,  merely  in  trust.     By  this  act,  if  y^^^  ^^^^ 
*^  any  trespasses  be  committed  on  any  buildings,  or  inclosures,  Nov.  23, 
belonging  to  any  county,  town,  or  parish,  the  county,  town,  or  *^^>  ^-  ^• 
parish  treasurer,  for  the  time  being,"  is  authorized  to  sue  for 
damages  done  thereto ;  and  if  any  public  buildings  be  owned 
partly  by  the  county,  and  partly  by  the  town,  the  county  or 
town  treasurer,  who  first  institutes  an  action  may  prosecute  for 
damages  thus  sustained ;   which  damages  must  be  recovered 
solely  to  the  use  of  the  county  &c.  owning  the  property.  And  J^^^o^  1797 
if  such  a  treasurer  commences  an  action  as  aforesaid,  and  ' 

dies  or  leaves  his  office  pending  the  suit,  his  successor  in  it 
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Ch.  76.   may  be  admitted  to  continue  and  proeectite  the  same  tetion^ 
Art.  10.   fDore  fully  stated  presently. 

V.^V^^       $  3*  In  these  cases  the  kind  or  fonn  of  action  is  not  pr^ 

scribed,  of  course  the  officer  must  bring  an  action  on  the  case, 

or  trespass,  or  other  kind  of  action,  as  tbe  case  may  be  ;  and 

it  may  often  be  a  question  if  diere  be  a  possession  to  support 

trespass  vi  et  amUs, 

Mass.  Act,  ^  d-  By  this  act,  every  sheriff  in  the  State  must  give  secu- 

^areh  12,      rity  to  the  treasurer  of  it,  faithfully  to  perform  the  duties  of  his 

Ac^  ^  9^  <>ffice  &c.    Maine  Act,  ch.  91,  s.  1. 

MaM.  Act,  $  10.  So  by  this  act  the  treasurer  of  the  State,  of  each 

m? i^Maine  *^"°V»  ^^^  ^f  each  town,  is  empowered  to  sue  justices  of 
Act/ch.  69, s.  the  peace,  for  fines  and  penalties  not  accounted  for  by  them  ; 
S^  and  in  all  these  cases  the  right  of  action  goes  in  succession, 

and  is  solely  in  trust  for  the  State,  county,  town,  or  parish. 
Maw.  Act,  ^11.  So  by  this  act  the  treasurer  of  tenants  in  common  in- 

Blarch  10,  corporated,  on  a  justice  warrant  on  this  statute,  is  empowered 
A^  clh^^'r  ^^  demand  or  sue  for  all  debts  and  monies  due  to  them  ;  but 
6.  '  '  '  if  be  take  a  bond  or  note,  as  such,  to  him,  his  executors,  and 
administrators,  on  his  death,  they  must  sue  it  and  not  bis  suc- 
cessor, for  the  act  does  not  give  the  action  to  the  succes- 
sor; hence  it  is  governed  by  the  principles  of  common 
Co.L.46.—  ^^^9  ftnd  was  so  before  the  act  6f  1797,  hereinafter  stated, 
s  Bi.  Com.  which  are  these,  namely :  If  a  bond,  promise  or  contract,  be 
Ei?^^?— 2  ™*^®  *^  P*y  n^onies  to  die  treasurer  or  other  officer  of  an  oy- 
Com.  b.  138.  gregate  corporation^  by  his  individual  and  official  description, 
n^ ^^AA^Cr  ^^^  ^^  ^^^  successors,  the  successor  may  have  the  action  ;  for 
— l^3alk.79.-l  the  contract  gives  it  to  him,  and  he  is  only  a  trustee  for,  and 
8  D.  b  £  represents  a  body  of  men  incorporated,  in  whom  the  right  to 
64^oUer'  the  monies  continues  :  but  if  in  such  the  successor  be  not 
L.  of  Ex.  named,  he  cannot  sue,  for  then  neither  the  contract  nor  the 
901. --Com.  common  law  gives  him  the  action  ;  but  the  contractee  must 
1  Ron'^AbrT"  ^"®  while  he  lives,  and  after  his  death  his  executors  or  ad- 
Ai6w-^  Co.  ministrators  named  in  the  contract  or  not ;  for  if  not  named, 
^-  the  common  law  gives  them  the  action ;  and  it  is  not  matmal, 

nor  is  it  any  thing  to  the  party  contracting,  whether  the  con- 
tractee or  his  representatives,  recover  to  dieir  own  use  or  in 
trust  for  other  persons  :  but  if  the  promisee  or  obligee  be  a 
sole  corporation,  as  a  bishop  be.,  representing  only  himself,  his 
successor  in  his  office  or  place,  cannot  sue  the  contract  even 
if  he  be  named  in  it,  because  the  law  gives  the  action  to  tiiose 
who  have  the  right.  Hence  '^  a  lease  for  years  made  to  A  and 
^'    '  his  heirs,  or  to  a  sole  corporation  and  his  successors,  it  shall 

go  to  executors." 
A.  D.  1796,         ^  ^^*  ^^  ^  tenants  in  common,  incorporated  as  above,  the 
Bowdoin,       above  construction  was  adopted  in  practice  in  die  case  of  tbe 

}'^"f*  ^*"'"  executors  of  Governor  Bowdoin,  treasurer  of  the  Kennebec 

iner  s  esrs*  ' 
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proprietors,  md  the  executors  o(  Dr.  Gardiner ;  the  note  was  Ch.  76. 
given  to  lnn&  for  a  corporation  debt,  and  to  his  executors  or  Art.  10. 
administrators.  An  aggregate  corporation  never  dies,  ^*  and 
the  predecessors  who  lived  a  century  ago,  and  their  succes- 
sors now  ift  being  are  one  and  the  same  body  corporate,'* 
which  may  take  a  chattel  by  succession,  and  take  an  estate  in 
fee,  though  successors  be  not  named,  and  the  thing  real  or 
personal  goes  in  succeseion  of  course ;  yet  io  any  suit  this  suc- 
cession need  not  be  noticed. 

^13.  And  when  there  is  a  sole  corporation,  as  the  master 
of  a  hospital,  who  represents  a  number  of  persons  as  the  poor 
brethren,  this  has  the  same  powers  as  corporations  aggregate 
in  this  respect ;  that  is,  *^  to  take  personal  property  or  chattels 
in  succession ;"  hence,  a  bond  to  such  a  master  and  hi&  suc- 
cessors, is  good  in  law,  and  the  successor  shall  sue  it,  ^^  for 
the  bene6t  of  the  aggregate  society,"  which  he,  in  law,  repre- 
sents. But  in  a  sole  corporation  which  represents  itself  only^ 
as  a  parson  be.,  no  chattel  interest  can  go  in  succession ;  for 
the  word  niceetton,  when  applied  to  one  in  his  politic  capacity, 
is  equivalent  to  heirs,  in  his  natural ;  and  as  a  lease  for  years, 
made  to  A  and  his  heirs  goes  to  his  executors,  so  a  lease  for 
years,  made  to  a  bishop  and  his  successors,  his  politic  heirs, 
goes  to  his  executors ;  the  reason  is,  goods  and  chattels  are 
deemed  in  law,  of  too  perishable  a  nature  to  be  limited  to 
heirs  or  successors,  and  lif  to  successors  in  sole  corporations, 
they  mnst  be  in  abeyanetj  a  thing  the  law  does  not  allow,  from 
the  death  of  the  present  owner  to  the  appointment  of  his  suc- 
cessor. But  a  chattel  interest  never  can  be  in  abeyance,  or 
without  an  owner,  ^'  but  a  man's  right  therein  when  once  sus^ 
pended,  is  gone  forever ;"  «ecti«,  when  his  remedy  is  tempo- 
rarily suspended. 

^14.  ''This  is  not  the  case  in  corporations  aggregate 
where  the  right  is  never  suspended,"  nor  in  the  other  sole  cor- 
porations, above  mentioned,  who  are  rather  to  be  considered 
as  heads  of  aggregate  bodies,  than  subsisting  merely  in  their 
own  right.  The  chattel  interest  in  such  a  case  is  really  vest- 
ed in  the  hospital,  the  aggregate  body,  though  the  head  is  the 
visible  person,  in  whose  name  all  acts  are  done,  and  in  whom 
•very  interest  in  form  vests.  It  would  seem  on  these  princi- 
ples, that  if  a  bond  or  contract  be  made  to  the  treasurer  of  a 
county,  town,  parish,  or  of  tenants  in  common  incorporated,  as 
aforesaid,  aggregate  bodies,  and  to  successors,  that  these  suc- 
cessors may  have  it,  lor  the  benefit  of  these  aggregate  associa- 
tions of  persons,  and  for  whom  the  treasurer  and  successors  in 
such  cases  are  mere  trustees. 

In  the  case  of  Governor  Bowdoin,  before  mentioned,'  the 
hond  was  made  to  him  by  his  proper  name,  and  as  treasurer 
of  the  Kennebec  proprietors,  and  to  his  executors  and  admin- 
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Ch.  70.    istretorsy  and  not  to  bis  successors ;  therefore,  em  the  alix>ire 

Art.  10.   principles,  the  action  was  properly  brought  by  his  executors. 

v^^^^v'*^      ^15.  By  this  act,  town  treasurers  are  empowered  to  sue 

F  Taa*^*'      for,  and  recover  fines  to  the  use  of  the  poor  of  the  town,  from 

1786.    '        persons  chosen  assessors  and  other  town  officers,  who  refuse 

to  serve,  in  a  certain  form  prescribed  in  the  act,  staling  the 

election  and  notice  of  the  choice  and  refusal,  and  averring 

such  a  sum  is  forfeited  to  the  use  of  the  poor  of  the  town. 

Mass.  Act,  $  16.    By  this  act,  clerks  of  the  courts  of  sessions  and 

'^^i^-^*^!®!'  common  pleas  give  bonds  for  the  faithful  performance  of  their 

—Maine  Act,    ,     .  i      i  •  i»  *  '  i 

Ch.  90.  duties,  and  also  registers  of  probate  courts,  to  the  county 

treasurers. 
Mass.  Act,  §  17.  By  this  act,  the  treasurer  of  the  State,  of  each  county, 

Actras  u?^^  town,  parish,  and  other  corporation,  for  the  time  being,  is  em- 
County  powered  in  his  name  and  capacity  **  to  commence  and  prose- 
Treasurnrs.—  q^iq  ^o  final  judgment  and  execution,  any  suit  or  suits  at  law, 
March  23 ''     vifou  any  bonds,  notes,  or  other  securities,  which  have  been  or 
1786.— Maine  shall  be  given  to  tbem,  or  their  predecessors  in  said  capacity  ; 
Acts,  Ch.  99,  qqJ  ^q  prosecute  to  final  judgment  and  execution  any  suits 
which  have  been  commenced  or  shall  be  commenced  by  their 
said  predecessors  in  said  capacity,  during  their  continuance  in 
office,  and  pending  at  the  time  df  their  removal  therefrom." 
Successors         This  act  seems  to  authorize  a  State,  county,  town,  or  parish, 
may  sue,  &c.  succeeding  treasurer  to  commence  and  prosecute  suits  in  all 
cases  wherein  his  predecessor  could  prosecute ;  also  to  take 
up,  when   pending,  any  suit  of  his,  and  to  pursue  it  to  final 
judgment  and  execution.     This  act  makes  no  distinction  be« 
tween  those  securities  in  which  successors  are  named,  and 
those  in  which  they  are  not  named.     And  as  these  corpora- 
tions are  all  aggregate  ones,  the  action  is  made  by  this  act  to 
follow  the  rights  of  property,  and  as  this  is  a  public  act,  it  is 
enough  for  the  successor  to  state  that  he  succeeds  in  the  office, 
and  the  court  will  notice  and  apply  the  law. 
8  Woods'  ^18.  And  if  A  make  a  bond  to  B,  to  pay  him  or  bis  sue- 
Con.  98.        cessor  £20,  it  binds  A  and  his  executors  and  admin'istrators, 
for  the  law  will  make  a  deed  operate  where  it  can,  accordinj^ 
to  the  right. 
p*h*o^^*'  §  19.  Second  parsonages.     By  this  act  it  is  recited,  that 
1786,  Par-      sundry  well  disposed  persons  had  made  many  grants  and  do- 
fonages.—      nations,   in  expressions   shewing  their  intentions,   that  they 
Si*'^^^  Ch      9^^"'^  go  in  succession  ;  and  to  ascertain  how,  this  act  declares 
42.— statutes  that  the  deacons  of  a  protestant  church,  not  epbcopal,  and 
as  toTreasu-  the  church  wardens  of  an  episcopal  church  are  to  be  '^deemed 
Ws  •ecoruT'  ^  ^^^  bodies  corporate,  as  to  take  in  succession  all  grants  and 
ch.  66,  of  '    donations,  whether  real  or  personal,  made  either  to  their  sev- 
CounUes,  ch.  gpjj  churches,  the  poor  of  their  churches,  or  to  them  and 

97,  and  99.—  ^ 

sundry  Acts  respecting  them. 
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ibeir  suecessor,  and  to  roe  and  defend  in  all  actions  toudiing  Ch.  76. 
the  same.  And  whenever  the  ministers,  elders,  or  vestry,  Art.  10* 
shall  in  such  original  grants  and  donations  have  been  joined  v.^'v*^^^ 
yfilh  such  deacons,  or  church^wardens,  as  donees  or  grantees 
in  succession ;  in  suoh  casesy  such  officers  and  their  succes- 
9or8|  together  with  the  deacons  or  church-wardens,  shall  be 
deemed  the  corporation  for  such  purposes  as  aforesaid  ;  and 
the  ininister  or  ministers  of  the  several  protestant  churches  of 
whatever  denomination,  are,  and  shall  be  deemed  capable  of 
H^i^ing  in  succession  any  parsonage  land  or  lands  granted  to 
the  ministers  and  his  successors,  or  to  the  use  of  the  ministers,^ 
and  of  suing  and  defending  all  actions  touching  the  same.'' 
This  act  also  provides^  that  the  deacons  shall  not  alienate  any 
such  knds,  without  the  assent  of  the  churches  or  committee 
thereof,  nor  the  cfaurch-'wardeos  withoot  that  of  the  vestry^ 
And  that  no  minister  sfaall  alienate  any  knds  so  held  by  him 
in  succession,  any  longer  than  during  his  continuing  minister  ; 
unkss  ministers  "  of  particular  towns,  districts,  or  precincts," 
and  alienate  with  their  consent,  or  the  consent  of  the  vestry  ; 
and  the  protestant  churches,  not  episcopal,  may  appoint  conn 
oailtees  ''to  call  the  deacons  and  other  church  officers  to 
account,"  and  if  need  be^  to  sue  them  *'  touching  the  same." 
But  this  act  limits  the  grants  lo  any  such  body  politic  "  for 
pious  and  charitable  uses,"  to  an  annual  income  of  flOOO. 

This  act  is  the  revision,  i^erbatim,  of  the  act  of  1754,  ex-  Question  '^ 
eept  it  omits  the  following  clause  in  that  act,  to  wit ;  *'  all  refltraLiniDS 
donations,  hereafter  made  by  deed,  which  shall  not  be  re-  &c.  be  re- 
corded in  the  register's  office  in  the  county  where  the  land9  P^^*^* 
Be,  three  calendar  months  before  the  death  of  the  don<Mr ;  ai>d 
all  such  bequests  or  devises,  which  shall  not  be  made  before 
Ae  last  sickness  of  the  person  making  the  same,  or  at  kasl 
three  months  before  the  death  of  the  testator,  shall  be  utterly^ 
void  and  of  no  elSfect."  The  act  of  1786,  does  not  repeal  the 
act  of  1754,  in  any  manner  but  by  implication  }  that  is,  merely 
by  the  act  of  1786,  being  very  apparently  a  revision  of  the  act 
of  1754,  an  interesting  question  which  often  arises  on  the  laws 
revised  between  1783  and  1795  ;  but  such  an  implicatbn 
must  be  uncertain,  as  in  the  act  of  1786,  this  ckuse  is  meiely 
omitted,  and  there  is,  in  substance  or  words,  nothing  in  th^ 
kst  act,  repealing  this  clause  or  repugnant  to  it,  and  yet  it  is 
impossible  to  see  for  what  purpose  the  legislature  should  wish 
to  keep  the  first  part  of  this  clause  respecting  the  deed  espe^* 
ieally  in  force,  for  the  recording  it  three  months  before  the 
death  of  the  donor  oi  not,  is  entirely  the  act  of  the  donee,  smd 
it  is  inconceivable  how  this  circumstance  ought  to  affect  tb# 
donation.     Thb  act  related  only  to  ordinary  parishes. 

VOL  III.  92 
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Ch.  76.        $20.  As  nea^'all  the  lands  in  this  State  were  originally 
Art,  10.    granted  by  the  General  Court  in  townships,  and  it  was  a  com- 
v.i^S/'^^^   mon  practice  to  reserve  in  each  a  lot  for  the  use  of  the  min- 
^"h'™*  ^t***  istry,  a  very  considerable  portion  of  property  in  this  State  has 
and  other       become  property  thus  in  succession,  and  subject  to  the  provis- 
Acti  &c.        ions  of  this  act,  though  a  question  has  been  made,  if  these 
reserved  lots  are  within  these  provisions.     But  on  a  fair  con- 
struction of  the  act,  they  must  be  considered  as  within  the 
reasons,  and  as  *'  parsonage  land,  or  lands  granted  to  the  min- 
ister and  his  successors ;"  for,  though  a  reservation  in  the  sale 
of  the  township,  it  operates  as  a  grant  to  the  ministers  in  suc- 
cession.    This  parsonage  act  respects  personal,  as  well  as 
real  estate,  of  course  personal  as  well  as  real  actions,  and  per* 
Bonal  actions  for  torts  and  wrongs,  as  well  as  others ;  to  un- 
derstand any  of  which  correctly,  the  common  and  statute  laws 
respecting  this  kind  of  property,  the  rights,  ownerships,  and 
possessions,   must  first  be  viewed  generally,  and  correctly 
understood. 

^21.  All  the  acts  above  stated  merely  respect  ehoses  in 
action^  to  be  recovered  by  the  officer  in  trust,  or  by  his  suc- 
cessor, except  the  act  of  Nov.  23,  1785,  respecting  trespasses 
on  the  buildings  and  enclosures  of  counties,  towns,  and  par- 
ishes, and  except  this  parsonage  act ;  the  first  of  these  sup- 
poses injuries  done  to  real  estates,  and  the  last,  those  done 
both  to  real  and  personal,  for  which,  case  or  trespass  lies, 
according  to  the  nature  of  the  injury  and  the  state  of  the  pos- 
session. The  corporation  is  entitled  to  the  profits,  and  must 
be  considered  as  in  possession  by  its  officers  in  several  of 
these  cases,  but  not  in  all,  for  in  some  the  corporation  is  in  the 
immediate  possession,  as  a  town  of  a  town-house,  and  may 
have  case  or  trespass  at  common  law ;  and  the  provision  by 
the  statute,  enabling  the  town  treasurer  to  bring  an  action,  is 
merely  cumulative,  and  which  provision  mentions  only  tres- 
passes, and  therefore  it  is  a  question  if  it  extends  to  nusances, 
cases  in  the  nature  of  waste,  and  other  matters  not  trespasses, 
but  which  are  only  the  grounds  of  an  action  on  the  case. 
Acts  of  the  ~  $  22.  Acts  of  the  United  States  as  to  property  or  actions  in 
PaitedStates.  succession,  are  but  few.  '  Under  the  confederation  it  was  a 
common  thing  for  the  United  States  to  take  bonds,  contracts, 
and  securities  to  their  treasurer,  sometimes  naming  his  suc- 
cessors in  them,  and  sometimes  not }  this  loose  way  of  doing 
business  often  made  difficulties. 

§  23.  But  now,  and  since  March  4,  1 789,  all  bonds  taken 
in  the  custom-house  are  made,  and  the  obligor  is  "  bound  and 
obliged  unto  the  United  States  of  America,"  conditioned  to 
pay  them. 
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24.  And  according  to  this  act,  in  this  form  all  collectors,  Ch.  76. 
naval  officers,  and  surveyors,  give  security  for  the  faithful  dis-  ^rt.  10. 
charge  of  their  duties,  "  and  payable  to  the  said  United  K^^y^j 
States."    Act  of  Congress,  July  31,  1789. 

§  26.  So  by  the  27th  sect,  of  the  judicial  act  of  Congress,  Act  of  Con- 
all  marshals  give  bonds  "to  the  United  States,"  for  the  faithful  U^'f'^P*- 
performance  of  their  duties.  ' 

^  26.  And  in  these  forms  ought  all  securities  to  pay  money  constraction 
to,  or  to  perform  services  for,  the  United  States,  any  State,  &c. 
county,  town,  parish,  or  other  aggregate  corporation,  to  be 
given;  for  then  the  contract  is  according  to  the  nature  of  the 
debt  or  duty,  and  in  conformity  to  the  right ;  and  then  no 
question  arises  as  to  who  is  the  proper,  officer,  or  who  is  the 
successor  to  sue  ;  or  when  any  such  dies  or  goes  out  of  office, 
is  there  any  question  about  a  discontinuance  of  his  pending 
actions;  or  when  it  is  the  duty  of  any  particular  officer  to  car- 
ry on  the  action,  as  of  the  collector  of  the  customs  S^.,  on 
the  custom-house  bonds;  any  officer  having  the  care  of  an  ac- 
tion, ought  by  law  to  be  a  mere  attorney  to  the  corporate  bo- 
dy in  whose  name  the  action  is  commenced. 

^  27.  These  clauses  of  laws,  cited  in  this  article  are  the  most 
material  we  have,  respecting  a  limited  portion  of  property,  and 
a  limited  class  of  actions  that  go  in  succession,  as  distinguish- 
ed from  property  and  actions  daat  go  to  heirs,  executors,  and 
administrators,  or  to  purchasers,  devisees,  and  legatees.  It 
will  be  observed  that  most  of  these  clauses  are  peculiar  to 
Massachusetts ;  and  that  similar  ones  are  not  often  found  in 
the  EngUsh  books ;  hence  few  or  no  decisions  are  to  be  ex- 
pected to  be  found  in  those  books,  to  aid  or  assist  in  constru- 
ing the  numerous  provisions  contained  in  these  clauses,  and  in 
settling  the  many  questions  that  must  in  time  grow  out  of 
them ;  hitherto  we  have  but  very  few  decisions  published  or 
recollected  on  these  subjects  ;  two  or  three  on  the  parsonage 
act  will  be  noticed  in  another  place.  It  will  also  be  observed 
that  all  these  clauses  are  framed  to  enforce  the  rights,  such 
sole  or  aggregate  corporations  may  claim,  not  any  to  be  claim- 
ed of  them ;  these  are  to  be  enforced  by  other  laws. 

$28.  As  soon  as  the  United  States  associated,  they  necessa-  i  Dallas  4i» 
rily  became  a  body  corporate,  as  there  was  no  superior  from  *^»  Respubli- 
whom  that  character  could  otherwise  have  been  derived  ;  and  ^2.'     ^**"' 
of  course  they  immediately  had  a  capacity  to  take  and  to  hold 
property  in  succession,  like  other  bodies  politic ;   and   such 
properQr  has  been  managed  by  Congress.  This  body,  when  the 
british  army  evacuated  Philadelphia,  agreed  that  all  public 
property  of  the  enemy,  such  as  cannon  Sec.,  should  belong  to 
the  United  States,  and  the  private  property  of  individals  to 
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Ch.  76.  Pennsylvania  ;  Congress  had  power  to  seize  private  property 
Art.  10.  in  the  war. 
v,.^*v-^^  ^  29.  Congress  during  the  revohitionary  war,  had  legal 
363**11*  ^li  P°^®'  ^^  direct  the  removal  of  any  articles  that  were  necessa- 
)jca'i».  Spar-  ^7  ^  ^®  maintenance  of  the  continental  army,  or  useful  to 
hawk.  the  enemy,  and  in  danger  of  falling  into  their  bands ;  for  they 

were  vested  with  the  powers  of  peace  and  war,  to  which  this 
power  was  a  natural  and  necessary  incident )    previous  to  the 
adoption  of  the  confederation,  March  1781,  this  power  wap 
giv^n  rather  by  implication,  but  after  that  adoptions  by  that  in- 
strument expressly. 
6  Cranch  67,       $  30.  A  corporation  aggregate  is  not  a  citiaen  in  the  Fed- 
62,  Hope  Ins.  eral  courts ;  nor  can  it  litigate  as  such,  bqt  in  consequence  of 
man*'-  1 62^  *®  character  of  its  individual  members,  which  character  must 
92,  Bank  of    appear  on  the  record,  by  proper  averments  j  but  such  corpo- 
the  u.  s.  9.     rations  composed  of  the  citizens  of  one  State,  may  sue  a  citi- 
1  rranchais,  ^®°  ^^  another  State,  in  said  courts  j  and  to  give  them  juris- 
Abercrombie  diction,  the  pleadings  must  expressly  state  the  parties  are  citir 
Fowler'fc^    zens  of  different  States,  or  one  is  an  alien  /  not  enough  to  say 
V.  Lindsey  &l  ^hey  reside  in  different  States.     In  the  case  of  the  Bank  of 
ai.,  3  Dallas    the  United  States,  taxed  by  the  state  of  Georgia,  and  her  of- 
Milie^f  Stns-  ^^^^^9  defts.,  seized  monies  for  the  tax  ;  the  plu.  declared,  or 
field's  Lessee  ''  petitioned  tiius,  the  petition  of  the  President,  Directors,  an4 
D  ^^aao     Company  of  the  Bank  of  the  United  States,  which  said  bank 
was  established  under  an  act  of  Congress,  entitled  an  act,  and 
passed"  kc.,  then  stated  the  trespass  bee.,  end  $iverred  ;  ^'apd 
your  petitioners  aver,  that  they  are  citizens  of  the  state  of  Penn- 
sylvania, and  Uie  said  Peter  Devaux  and  Thomas  Robertson 
lure  citizens  of  the  state  of  Georgia  ;"    plea  in  abate|i)ent  to 
the  jurisdiction  of  the  Federal  court,  for  this  corporation  could 
not  sue  in  it  iic. ;    '*  judgment  of  the  Circuit  Court  reversed^ 
plea  in  abatement  overruled,  and  the  cause  remanded  ;    pow-r 
er  to  sue  in  the  Federal  courts  is  derived  from  its  charters.'- 
1  Wheaton's       §  «^^*  November  1809,  several  persons  in  Alexandria  form- 
R  86,Ander-  ed  a  manufacturing  company,- but  were  not  incorporated ;  their 
den  ^  ^°"^"  directors  were  appointed  annually,  and  had  power  to  appoiol 
an  agent  Stc.,  and  February  13,  1810,  the  then  directors  apy 
pointed  John  Mac  Leod  agent,  and  took  his  bond  to  them- 
selves, Longden  &c.,  and  Anderson  was  one  of  his  suretiet 
in  tlie  bond,  conditioned  for  Mac  Leod's  faithful  conduct,  and 
to  account  &c. ;    the  condition  of  the  bond  was  broken  aft^ 
the  directors,  the  obligees  in  It  and  the  original  pits,  in  this  ao-r 
tion  on  it,  ceased  to  be  directors,  and  after  others  were  chosen 
in  their  room ;  the  objection  was,  that  the  bond  continued  in  force 
only  while  Longden  be.,  obligees  in  it,  continued  to  be  direc- 
tors ;  but  judgment  for  them.  This,  the  court  said,  is  not  likQ 
the  sheriff's  case  cited  by  Anderson,  in  which  the  words  were, 
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**  so  long  as  be  shall  continue  in  office  ;"  and  which  "  were  Ch.  76. 
cooBtrued  not  to  extend  to  a  second  and  new  appointment ;"  Art.  11« 
for  as  the  court  added  bis  bond  was  different,  ^^  the  commis-  K^^y^J 
»on  of  the  sheriff  of  Virginia  is  annual ;  of  course  his  sure* 
ties  are  bound  for  one  year  only ;  it  is  true  the  directors  of 
this  company  are  elected  annually ;  but  the  company  has  not 
jsaid  the  agent  shall  be  for  one  year  only ;  this  appointment  is 
during  pleasure ;  the  sureties  do  not  become  sureties  in  con* 
pequence  of  their  confidence  in  the  directors,  but  of  their 
confidence  in  the  agent,  whose  sureties  they  are."  The  ma* 
terial  point  recognized  in  the  above  case,  is  this  :  a  sheriff  in 
Virginia  was  appointed  for  one  year,  and  his  sureties  signed 
bis  bond  for  bis  faithful  conduct  in  hb  office,  '^  so  long  as  he 
shall  continue  in  office ;''  he  was  re-appointed  for  another  year 
&c.,  but  it  was  decided,  that  said  sureties  were  held  only  for 
the  said  first  year  or  appointment. 

^  32.  Corporations,  their  capacities  ^c,  on  general  prinei"  2  Cruii e  3012. 
pUs.    A  limitation  to  one  not  existing  is  void,  being  of  a  re*  —^  ^'^ZL 
mainder,  though  such  be  erected  during  the  life*estate,  for  it  pio"w.  102. 
is  potentia  remota  ;  may  be  cestui  q%te  use,  1  Cruise  429 ;  but 
cannot  be  seized  to  a  use,  id.  407,  422,  as  chancery  has  no 
process  against  it  to  enforce  the  execution  of  the  trust,  and 
cannot  be  intended  to  be  seized  to  another's  use ;  but  may  be 
^ustee,  1  Cruise  488 ;   was  not  the  law  formerly,  1  Vesey 
453,467.    One  aggregate  may  convey  by  deed,  but  not  by  ^^™'"**^' 
bargain  and  sale,  as  it  cannot  be  seized  to  a  use,  4  Cruise 
175  I  1  Co.  127  ;  nor  by  covenant  to  stmid  seized,  as  it  can* 
not  be  seized  to  a  use,  4  Cruise  167.  One  aggregate  can  take 
a  fee  without  words  of  limitation ;   but  in  a  grant  to  one  sole,  *  '"**•  ^• 
10  convey  a  fee,  there  must  be  the  word  successors. 

Aet.  U.  Property  in  toU.     ^  1.  Toll  is  another  species  iwiis.  109. 
of  special  property,  and  is  usually  the  price  of  a  privilege,  or  — *  Mod.  106^ 
a  sum  of  money  paid  by  one  man  to  another,  or  to  govern-  ^/.T^^ata. 
ment,  or  to  a  corporation  for  some  privilege  he  enjoys ;   this 
toll  is  personal  property,  though  paid  for  the  use  or  enjoyment 
of  real  estate.     In  its  broadest  sense  it  formerly  included 
duties  on  goods,  exported  or  imported,  or  sold  within  the 
realm. 

But  toll,  in  kts  more  appropriate  sense,  is  money  paid  for  as  to  dis- 
passing  over  another's  lands,  or  through  his  waters,  and  which  training  for 
one  is  entitled  to  receive  by  prescription,  statute,  or  grant.  All  weni^'hi. 
toll  is  reducible  to  one  simple  principle,  which  governs  in  eve-  d%x  71  to  88, 
ry  grant,  which  is,  that  he  who  receives  it,  does  or  did  some-  **}«  ^^^  ®^ 
thing,  as  an  equivalent  to  him  who  pays  it.     It  is  strictly  a  femd  to  *  ^ 
quid  pro  quo ;   therefore  if  I  claim  toll  of  one  who  imports  Counts  for, 
goods,  I  must  shew  I  repair  the  port  as  this  equivalent ;  for  }j^^"57'l8i 
without  this  equivalent,  he  who  receives  toll  taxes  the  people,      '     ' 
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Vb.  76.  instead  of  taking  a  quid  pro  quo  of  a  reasonable  grant  or 
JlrL  11.  agreement.  All  the  books  agree  that  if  all  persons,  in  a  given 
v«^^v-^^  situation,  as  passing  my  bridge,  my  ferry,  my  tornpike-road, 
&c.,  pay  me  a  toll,  it  must  have  begun  for  some  valuable  con- 
sideration to  them,  as  the  ground  of  their  grant  of  such  toll, 
or  of  the  legislature's  granting  it,  such  as  my  building  and  re- 
pairing the  bridge,  or  making  and  repairing  the  road  for  them, 
or  my  erecting  or  keeping  the  ferry  for  their  convenience ; 
and  mutuality  is  absolutely  essential  to  this  kind  of  property ; 
the  only  question  is,  what  kind  of  consideration  must  appear 
to  justify  a  corporation  or  an  individual,  demanding  and  re- 
ceiving toll.  The  grant  may  have  had  this  consideration  for 
its  support,  beyond  memory,  and  yet  from  length  of  time  may 
not  appear  ;  hence  if  toll  has  existed  time  out  of  mind,  it  is 
enough  that  such  a  consideration  may  now  be  reasonably  sup- 
posed to  have  entered  into  the  original  grant  of  the  toll ;  but 
generally  this  consideration  continues,  and  goes  hand  in  hand 
with  the  toll,  and  apparently  so.  It  is  clear  that  no  toll  can 
be  prescribed  for  pasiing  the  ocean  ^  and  coming  to  the  shore, 
because  the  ocean  is  free  to  all,  and  every  one  has  a  right  to 

1  Mod.  48.—  pass  toll-free  upon  it.  But  a  corporation  or  an  individual, 
ijoncs*i62.  ™*y  legally  claim  toll  of  those  -who  pass  a  fort,  or  a  sea-wall ; 
—6  Com.  D.  because  either  may  be  for  their  defence  or  benefit ;  and  the 
^^'  claimant  might  have  been  at  expense  to  erect  either,  or  now 

be  at  expense  to  repair  and  preserve  either.  On  this  princi- 
ple about  the  year  1648,  it  was  decided  in  the  Congress  of 
the  United  Colonies  of  New  England,  after  a  very  laborious 
Records  of  examination  and  discussion,  that  the  people  of  Connecticut 
cSonies?^  had  a  right  to  demand  and  receive  toll,  at  their  fort  at  the 
mouth  of  Connecticut  river,  of  the  people  of  Massachusetts 
living  at  Springfield  and  other  places  above,  on  that  river, 
which  fort  the  people  of  Connecticut  built  and  repaired  for 
protecting  the  river. 

§  2.  As  to  toll'thoroughj  or  for  passing  on  a  highway  there 

Tniman  v. '    ^^^^  1>®^^  various  opinions  ;  though  its  right  has  never  been  de- 

Walghara  &    nied  for  passing  a  ferry  or  a  bridge,  or  in  a  high  street,  the 

Esp^'aJ^  ^      consideration  being  the  repairs  of  the  pavements ;   but  then  it 

must  appear  that  the  party  claiming  the  toll,  repairs  the  same 

street  for  the  passing  in  which  it  is  demanded  ;   for  it  is  no 

good  reason  he  have  toll  in  this,  for  passing  in  any  other 

232—  ^^""^^^  >  ^^^  expense  must  be  on  the  very  same  thing  on  which 

2  Lkv  92.—  h^  places  the  toll  or  burden  ;  this  is  a  settled  principle,  and  if 
2  £ap.  41.      once  departed  from,  there  would  be  no  certain  or  reasonable 

connexion  bet\peen  the  toll  and  the  consideration.  As  to 
toU'thorough,  it  cannot  be  claimed  without  any  consideration ; 
the  cases  in  the  books  must  be  understood,  that  the  law  will 
not  presume  there  is  a  consideration  for  this  tolUthorovgh  ; 
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or  ihht  people  cani  or  originally  could,  be  bound  to  pay  tins    Ch.  76« 
toU'-thorough  for  travelling  the  highway  or  public  roads ;   yet    Art  11« 
the  law  will  permit  such  a  consideration  to  be  proVed,  to  jus-  V^^W^ 
tify  the  toil ;  for  if  a  river,  the  party  claiming  may  be  bound  to 
cleanse  it;  or  originally  he  might  have  sold  a  way  over  his  land, 
not  for  a  sum  certain,  but  for  a  toll ;  he  may  originally  have  made 
a  turnpike-road  for  a  toll,  but  from  length  of  time  it  cannot 
now  be  known  how  either  the  road  or  the  toll  came  into  ex- 
istence.    All  the  numerous  cases  as  to  this  species  of  toll, 
seem  to  amount  to  this :   if  one  claim  ioU'^iharaughj  he  must- 
prove  the  consideration  or  equivalent,  for  the  law  will  presume  smiih'i.'*^' 
nothing  in  favor  of  this  sort  of  toll ;  "  it  ought  to  be  for  some  Shepfaard.--* 

reasonable  cause  which  oueht  to  be  shewn,"  to  wit :   "  that  it  J^*"?  M*' 

•    ^  .^.  ^        ^  .'  i.j  Lambert  a 

is  to  mamtam  a  causeway,  or  to  repair  a  way  or  bridge,  or  case.— 
such  like."      It  being  against  common  right  to  tax  the  high-  Moore  614.— 
way,  time  or  prescription  alone  is  not  sufficient ;  (toll  on  com  ^f^'^'^ 
does  not  include  malt  or  flour,  but  by  some  statute.) 

^  3.   Various  kinds  of  toll.     Toll  cannot  be  demanded  of  e  Com.  D. 
those  who  receive  no  benefit,  as  where  vessels  pass  up  a  river  ^>  ^^  ^ 
by  a  wharf,  and  the  pits,  maintain  it,  and  claim  toll ;   for  the     '  ^ 
consideration  of  maintaining  the  wharf  extends  only  to  those 
who  use  it,  and  not  to  th^e  who  pass  by  it  only.     In  such 
case  those  who  pass  receive  no  advantage  from  the  thing  on 
which  he  who  receives  the  toll  lays  out  his  money. 

^  4.  And  if  a  fair  or  market  be  granted,  it  is  free  of  toll,  ^^^^^\ 
unless  toll  be  granted,  for  it  is  not  in  its  nature  incident ;  but  2210]  221.— 
if  a  fair  or  market  be  granted,  toll  may  afterwards  be  granted,  2  Esp.  36.— 
but  then  it  must  be  in  consideration  of  some  benefit  accruing  H^^y',,^* 
from  it  to  those  who  trade  there,  and  no  toll  shall  be  paid  for  Wheeihouse. 
any  thing  brought  to  either  before  it  is  sold,  unless  by  custom,  "^^i*?:  ^1!^' 
time  out  of  mind,  and  on  such  sale  the  toll  is  to  be  paid  by  "*        ' 
the  buyer,  and  any  excessive  toll  is  void  either  in  a  fair  or 
market :  not  incident  to  a  fair.    2  Stra.   1171,  HoUoway  v. 
Smith. 

^  6.  So  toll  may  be  due  for  landing  goods  at  ports  or  Ibu^i"!^ 
quays,  and  if  not  paid,  a  distress  or  action  is  lawful ;  but  not  TrimleVs  ' 
for  passing  a  river  by  such  quay.  Toll  for  landing  goods  at  case.— 2  Esp. 
any  wharr or  port  may  be  claimed  by  prescription,  as  toll-  ^^'  coSon'r 
traverse  may ;  that  is,  solely  because  it  has  been  paid  time  Smith.— 
out  of  mind,  and  the  ownership  of  the  soil  is  sufficient.  ^  ^^^'  ^7- 

^  6.  Toll-'traverse.     This  is  paid  for  passing  over  the  pri-  J^*"?"  ^)*' 
vate  soil  of  another,  and  may  be  demanded  where  a  consider-  case.— Si'e. 
ation  b  implied,  or  by  prescription.     A  special  verdict  stated,  ill.  68.— 
that  the  town  of  Nottingham,  a  corporation,  was  a  county  &c.  ^^^'  '^^ 
that  the  manor  of  Nottingham  was,  time  out  of  mind,  within  _2  Esp.  34.' 
the  town  ;  that  the  river  Trent,  through  said  manor,  time  out 
of  mind,  was  an  ancient  navigable  river ;  and  that  the  pits., 
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Ch.  76.  the  mayor  tnd  burgesses  of  Nottiogham,  and  all  tbek  prede« 
Art.  II.  cessorsy  time  out  of  mind,  received  toll  of  right  of  the  master^ 
s^p^v^^./  a  foreigner,  of  every  boat,  barge,  or  other  vessel,  ladea  with 
goods,  navigated  on  said  river  throogh  said  manor,  to  wit :  %d. 
for  every  ton  of  goods  in  such  vessel ;  that  the  defu,  a  for* 
eigner,  had  his  vessel  and  four  tons  of  goods  be.,  and  they 
demanded  Sd»  &c.  Piea,  the  general  issue,  never  promised  f 
and  the  jury  found  furtberi  that  there  was  no  consideration 
proved  to  them  for  the  payment  of  the  said  tolL 

<^  7.  Judgment  for  the  deft.,  lor  the  prescription  as  laid  and 
found,  is  void ;  (or  this  river  is  an  aoeient  navigable  river,  where 
consequently  all  the  subjects  of  England  have  a  right  to  navi- 
gate, as  much  as  to  travel  on  the  public  highway;  ^^  and  as  toll 
is  demanded  for  nothmg  ebe  but  navigating  oa  the  river 
Trent, .  it  must  be  considered  as  toU-thoreugh ;  and  a  difler* 
once  has  always  been  taken  between  toU'-thorough  and  tott^ 
traverse.^*  It  has  been  often  settled  by  the  best  authorities,. 
"  that  ioJJrihorougk  cannot  be  supported  without  a  considera^ 
tion,  but  a  ioU^traverse  may,  because  it  in  itself  implies  a  con* 
sideration ;"  but  iolUthorough  is  against  common  right,  and 
not  allowable  without  some  valuable  consideration  shewn. 

<^  8.  But  if  any  particular  personveceive  a  particular  ben* 

efit,  as  going  over  a  bridge,  coming  to  a  quay,  wharf,  port, 

be.  this  may  alter  the  case,  but  then  this  must  be  parttcuhriy 

shewn. 

8  Burr.  1402,      ^  9.  In  this  case  the  pits,  claimed  a  prescriptive  right  to  a 

EatoII!—*^  ^'   ^"'y  ^^  *^'»  called  mtasnrage^  for  goods  exported  from  the  port 

Jones  162.—  of  Yarmouth,  add  the  court  said  the  claim  implied  a  consider* 

104  ^H  ^^'     *^^" '  *°^  judgment  was  rendered  for  the  pit.    This  was 

V.  Weiu!^'^  assumpsit,  and  the  toll  claimed  was  in  fee ;  and  on  demurrer  the 

2  Lutw.  16T9.  cause  assigned  was,  the  phs.  did  not  allege  any  benefit  they  pev 

;^^!?- *o?2'  formed,  or  were  bound  to  perform  to  the  public,  or  any  co»- 

—Hob.  176.    Sideration  on  which  their  pretended  prescription  was  foonded. 

The  only  question  was,  if  the  pits,  ought  to  allege  in  their 

declaration  a  consideration  for  the  toll  which  they  demanded. 

The  deft,  admitted,  that  if  it  had  appeared  in  the  declaration, 

that  the  pits,  owned  the  port,  it  had  been  sufficient ;  and  the 

court  held,  '*  the  making  a  port  is  itself  a  consideration."   ^^  It 

is  a  self-evident  convenience  to  the  merchants,"  it  may  never 

want  repairs. 

ID  ftE.6eo,      (^  10.  In  this  case  the  pit.  claimed  toll  for  passing  over  a 

J^Piekcn!"    Wghway,  and  proved  that  the  liberty  of  passing  over  the  soil, 

gill.— 6  Com.  and  ti^ng  the  toll  for  such  passage,  were  both  immenu»rial ; 

wm^'Tv     ^^  ^^^  ^^  ^'  '°^  ^  ^^'^  before  the  time  of  legal  memo* 

'     ry  in  the  same  hands,  though  severed  since.    It  was  presumed 

'  the  soil  was  originally  granted  to  the  public  in  consideration  of 
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the  totly  and  the  court  held,  that  such  original  grant  was  a    Ch.  76. 
Sufficient  consideration  to  support  the  claim  to  the  toll.  ^rt.  11. 

^  11.  "  ToU'traverse^  or  for  going  through  a  man's  private  v^^^^-^^ 
land,  may  be  prescribed  for  without  any  consideration,  and  2  WiU.  296 to 
payment  time  out  of  mind  is  sufficient,  and  will  support  tlie  ^od"*^^]!. 
prescription."  Cowp.47.-^ 

?J  12.  So  persons  may  be  quit  of  toll  by  prescription,  as  the  %R^^' 
inhabitants  of  a  town  may  prescribe  to  pass  a  ferry,  toll  free ;  so 
by  our  statutes  some  are  toll  free  in  most  of  the  acts  of  the  s^^p^iJ^ 
legislatures  granting  toll ;  but  once  granted,  it  is  a  right  no 
legislature  can  take  away,  though  the  right  may  be  forfeited 
with  a  forfeiture  of  the  charter  or  grant. 

For  toll-traverse  a  consideration  must  be  laid,  and  where  tofft  4<S3, 
laid  it  must  be  proved  as  laid,  even  in  cases  where  not  neces-  |^S[**' 
sary  to  lay  any.     Being  bound  to  repair  is  a  good  considera- 
tion, without  alleging  actual  repairs.  After  verdict  a  considera- 
tion will  be  presumed,  either  the  same  that  is  laid,  or  a  good 
one. 

Corn  never  brought  into  a  market,  yet  sold  by  sample  in  it, 
pays  no  toll ;  see  Market,  Ch.  45,  a.  3,  s.  5. 

^13.  Remedy  for  toll  at  common  law.     An  action  on  the  l  D.  &£. 
case  in  assumpsit  lies  for  toll,  and  an  action  on  the  case  on  J^I'L^''^^ 
tort  lies  against  one  who  takes  toll  when  it  is  not  due,  or  more  Salk.  12,248. 
than  is  due,  or  of  him  who  is  exempt.  For  tolls,  2  Wils.  95 ;  1 
D.  &  E.  616  ;  Willes  3. 

§  14.  So  assumpsit  lay,  as  above  stated,  ibr  perpetual  port  3  Barr.  1402. 
duties,  and  so  for  toll  in  a  fair  or  market.  —2  Bac.  Abr. 

^15.  So  an  action  of  (zssumpsit  was  maintained  for  petit     ^' 
customs ;    and   the   declaration  stated,  that  the  deft,   being  Mayor  oTEi- 
indebted  for  the  duties,  promised  to  pay  them,  and  in  one  eter  v.  Xrim« 
count  he  stated  a  prescriptive  right ;  and  that  the  deft,  being  ^®^' 
liable  to  pay,  promised  to  pay.     There  was  a  general  de- 
murrer to  this  declaration,  and  held  good  as  to  the  special 
count,  but  the  court  did  doubt  as  to  the  other.     This  special 
count,  stating  the  pit's,  prescriptive  right,  was  properly  an 
action  on  the  case ;  and  the  court  said  further,  this  case  of 
assumpsit  "  is  like  the  case  of  an  indebitatus  assumpsit  for 
money  had  and  received  to  the  pit's,  use,  which  has  often  been 
brought  in  order  to  try  a  right  to  an  office,  in  which  the  pit.  on 
non  assumpsit  pleaded,  must  at  the  trial  shew  his  right  to  the 
office."     Judgment  for  the  pit. 

^16.  In  this  case  the  pit.  claimed  petit  custom  ;  in  twelve  l  D.  &  E. 
special  counts,  stating  a  prescriptive  right ;  and  the  five  last  ^^^  ^'723 
counts  stated  generally,  that  the  deft,  was  indebted  in  a  cer-  in^nltes,  So- 
tain  sum  for  tolls  and  duties,  and  that  he  promised  to  pay.  wardv.  &«• 
Deft,  demurred  specially,  for  the  pit.  did  not  state  what  tolls 
or  duties,  or  any  title  to  tolls  by  grant,  prescription,  or  owner- 
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Cp.  76. 


Cowp.  MI, 
Blakay  «. 

Din8dale.««> 
9  Esp.  87. 


Cowp.  108, 
lll,KingftoD 
on  Hull  V. 
Horner.— 
9£tp.d9. 


#bip  of  HDy  sort  tec.  fee.  Judgment  for  the  j^.  And  Bulter 
J.  said,  the  practice  bad  been  unv^ersally  to  declare  in  this 
fl^fUHier,  **  ^8t,  by  a  special,  and  then  by  a  general  count  ;** 
and  by  all  the  cases  a  '*  general  MebitatUM  asmmpmi  will  lie 
for  tolls." 

^  17.  In  this  case  the  court  decided,  that  a  special  acti<m 
on  the  case  is  the  proper  remedy,  when  goods  are  fraudu- 
leqtly  sold  out  of  the  market  to  avoid  the  toll.  As  where  one 
Cpwper  took  a  chamber  for  s  year  to  ke^p  com  in,  in  RipoQ, 
and  on  Thursday,  a  markeMlay  there,  he  called  on  the  pit*, 
Blukey,  at  bis  boqse  in  Ripon,  about  two  hundred  yards  from 
the  market-place ;  they  went  to  the  chamber,  and  Cowper 
riiewed  Blakey  a  sytmple  of  wheat  taken  from  sixty  bu  Aels 
there,  and  sold  him  thirty*two  bushels,  which  be  bad  at  his 
bouse,  ten  miles  from  Ripon,  at  &«•  Ad.  a  bushel,  to  be  deliv- 
^ed  in  a  month  as  it  suited  Cowper,  to  whom  Blakey  gave  a 
half  penny  to  bind  the  bargain.  In  the  month,  Cowper,  on  a 
roarket*day,  sent  the  thirty-two  bushels  by  his  servant  to  be 
delivered  at  the  pit's,  mill ;  he  went  through  the  market-place 
in  Ripon,  and  a  common  street,  and  with  the  corn  to  that  mill, 
where  one  of  the  defts.  demanded  toll  for  Ripon,  which 
Blakey  refused,  they  attempted  forcibly  to  take  the  toll,  and 
the  pit.  brought  trespass  and  had  judgment.  There  were 
several  pleas  stating  a  prescriptive  right  in  the  borough  of 
Ripon  to  toll ;  but  the  court  held,  there  was  not  any  title  to 
toll  on  this  wheat ;  and  the  court  further  said,  the  pit.  had  suf- 
ficient possession  of  the  corn  to  support  trespass,  that  the  corn 
was  not  brought  within  the  market  for  sale  on  the  day  of  the 
trespass  complained  of,  for  the  sule  was  whep  the  sample  was 
phewn  and  the  earnest  paid ;  and  also,  **  if  this  mode  of  sale  be 
a  fraud  upon  toil,  the  remedy  of  the  corporation  is  by  a  spe^ 
cial  action  on  the  case." 

Lford  Mansfield  stated  a  case  in  which  certain  persons  de- 
frauded the  city  of  London  of  toll,  and  the  remedy  was  n 
special  action  on  the  case  on  tort.  ~ 

<^  18.  This  was  an  action  on  the  case  claiming  toll,  and  the 
declaration  stated  a  special  prescriptive  title,  and  that  the  deft, 
was  liable  to  pay,  and  promised  to  pay.  The  corporation  of 
Kingston  upon  HuQ  claimed  toll,  time  out  of  mind,  and  prov- 
ed their  charter  was  37  E.  Ill,  and  so  a  century  withip  the 
time  of  legal  memory  (time  of  R.  L ;)  but  also  proved  by 
ibeir  books  this  tqU  had  been  paid  three  hundred  and  fifty 
years,  and  that  the  grsnt  of  the  port  was  ^'  per^tim  duduw^ 
nocat*  Sayercreek^jam  Hull  |"  implying  by  the  word  dudum, 
there  might  have  been  a  port  before  their  grant  of  5  Rich.  II. 
Under  these  circumstances  the  court  presumed  a  grant  of  this 
toll  between  1382  gpd  1441,  when  the  toll  begim.    The  de- 
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elartftioD  net  onlf  slated  the  ph's.  tide  to  the  toH,  l)ut  also,  thai    Ch.  76. 
the  deft,  imported  the  goods  into  their  port.  4/lft.  II. 

'   ^  19.  It  is  a  rule^  that  in  prescribing  for  toll  it  must  be  for  v^i^S/*'^ 
a  stfm  certain  and  deBned.     But  a  prescripfion  to  have  threel  1  Wiis.  91, 
bushels  of  barley  ont  of  every  cargo  of  barley  brought  to  the  J^Rea?— "* 
^ay  of  Feasance,  was  held  to  be  good,  thoi>gb  the  cargoes  2  Stra.  1228. 
ttight  be  more  or  less ;  for  the  word  earga  is  a  mercantito  7tJ~*  ^' 
word  and  sufficiently  certain ;  Ch.  79,  a.  3. 

^  20.  Moseley  brongbf  an  action  on  the  ease,  stating,  that  4  p.  &  e. 
March  1,  179t),  long  before,  he  was,  and  still  is  lawfulty  pos^  104,  los, 
aessed  of  a  market,  holden  in  Manchester  every  Saturday,  JJjJ^*^  ^' 
except  be.  for  buying  and  seffmg  Sour  and  oatmeal  and  other 
goods  usually  sold  in  markets,  and  had  a  right  to  a  reasonable 
ton  of  all  flour  aird  oatmeal  soM,  or  eicposed   to  be  sold 
in  said  town  on  any  such  market  days,  be.  that  the  deft. 
April  3,  1790,  on  Saturday,  and  on  other  Saturdays,  tor-^ 
tiously  sold  divers  quantities  of  flour  be,  and  exposed  otbei^ 
quantities  to  sale  in  a  clandestine  manner,  whereby  the  ph. 
was  prevented  taking  his  toll.     Jndgment  was  for  the  deft.,  oil 
the  ground  that  the  pit.  did  not  prove  his  case  as  he  had  laid 
it  in  his  declaration. 

<^  21.  In  this  action  the  court  held,  that  when  toll  was  taken  10  East  476, 
by  sample  for  forty  years,  H  was  evidence  of  a  prescriptive  ^'"•'  ^vMi. 
right  to  take  such  ;  though  some  of  the  witnesses  recollected 
when  within  about  forty  years  it  was  first  taken  in  that  form. 

§  22.  Mortgaging  toll.    The  1 1   Oeo.  III.  appointed  the  2  D.  &  £. 
defts.  trustees,  for  repairing  and  widening  the  road  from  A  to  p^rtme'v 
B,  and  other  purposes  therein  mentioned ;  empowered  them  to  GUbeit. 
erect  turnpike»  and  toll-houses ;  and  vested  m  them  the  right 
and  property  thereof,  and  materials  of  the  same ;  empowered 
them  to  lease  said  toils,  and  to  borrow  money  and  to  mort« 
gage  the  said  respective  tolls ;  but  alt  the  lenders  should  be 
on  an  equal  footing,  and  no  priority  among  them,  and  tUs  t6 
be  deemed  a  public  act.     The  trustees  borrowed  of  the  pits, 
certain  sums,  and  mortgaged  to  them  the  tolls,  and  also  ih6  ^ 

toll-houses  and  toll-gates,  and  ejectment  was  brought  to  re-* 
cover  possession  of  the  toll-houses  and  toll-gates. 

The  court  held,  that  the  trustees  had  no  power  to  mort* 
gage  the  toll-houses  and  toll-gates,  and  that  by  their  mort^ 
gage  deed  they  were  not  estopped  to  say,  the  act  gave  theixt 
no  such  power ;  that  they  had  only  power  to  mortgage  thd 
tolls,  and  that  in  them  the  toll-gates  are  not  even  virtn-' 
ally  included,  nor  the  toll-bouses;  that  no  ejectment  lajr 
to  get  possession  of  the  tolls,  and  that  the  court  is  bound 
ID  take  notice,  that  tmstees  under  a  public  act  have  only 
sucii  powers  ;  so  the  deed  cannot  operate  against  Ais  public 
atatute.^    See  the  origih  of  trustees,  Justinian's  Institutes^  Lib. 
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Ch.  76*  3,  tit.  33 ;  also  the  origin  of  the  trials  of  trust  caases  bj  the 
Art.  11.  oaths  of  the  parties  c  >ncenied,  L.  2,  t.  23,  s.  12. 
\^ry^U  ^  ^3-  Toll  in  the  United  States.  As  this  couotry  is  young, 
toll  by  prescription  scarcely  exists  here,  except  in  regard  to 
ancient  ferries,  considered .  in  a  former  chapter,  and  some 
few  ancient  fairs  and  markets  in  some  of  the  States,  though 
none  in  this.  Very  few,  if  any  ports,  harbours,  or  roads,  have 
ever  been  made  or  maintained  by  toll  in  this  country.  Canals 
were  hardly  heard  of  here  till  of  late  years,  and  such  as  have 
been  made  since  1785,  and  receive  a  toll,  universally  have  it 
in  virtue  of  some  statute,  passed  by  some  State  legislature, 
erecting  the  proprietors  into  a  corporation,  and  granting  them 
a  toll. 

^  24.  Previous  to  1785,  especially  in  Massachusetts,  all 
or  near  all  the  roads  and  bridges  were  made,  erected,  and 
repaired  by  counties  or  towns,  by  public  taxes  or  labour,  and 
not  by  a  toll ;  and  since  1785,  the  many  bridges  and  turnpike 
roads,  which  have  been  made,  erected,  and  repaired  in  the 
country,  have  been  all  like  the  canals,  on  statutes  passed  by 
the  State  legislatures,  and  erecting  the  proprietors  into  cor- 
porations, granting  them  certain  specified  tolls,  and  subjecting 
them  to  keep  them  in  repair.  As  to  the  kind  of  estates  there 
is  in  these  canals,  bridges,  and  turnpikes,  in  the  several  corpo- 
rations, and  in  the  individual  members,  tliey  have  been  alrea- 
dy noticed  as  far  as  they  can  be  within  the  limits  of  the  present 
plan,  as  well  as  their  liability  to  keep  them  in  repair. 

^  25.  The  right  to  receive  toll,  in  each  case  depends 
wholly  on  the  act  of  incorporation,  for  what  carriage  or 
foot  passengers,  or  beasts,  with  the  exemptions,  as  well  as  the 
quantity  of  the  toll.  None  can  demand  toll  but  the  corpora- 
tion or  their  toU-gatberer  ;  and  if  not  paid  when  due,  aswmpiii 
lies  generally,  or  more  properly  an  action  on  the  case,  stating 
the  pit's,  title  to  toll,  the  deft's.  liability  to  pay  it,  and  being 
liable,  his  promise  to  pay.  And  if  any  one  liable  to  pay  toll 
evades  it,  an  action  on  the  case  on  torts  is  the  proper  action, 
and  sometimes  debt  lies,  as  the  act  of  incorporation  often  6xes 
the  penalty  that  is  forfeited  by  evading  the  toll,  and  gives 
this  action  of  debt.  These  actions  for  a  tortious  and  fraudu- 
lent evasion  of  the  toll  are  much  the  most  common.  In  each 
case  the  corporation  must  sue  by  its  corporate  name  ;  and 
what  is  a  fraudulent  and  tortious  evasion  of  the  toll,  must  in 
every  case  depend  on  the  intentions  of  the  person  evading,  the 
i^anner  of  his  turning  out,  his  mode  of  forcing  through  the 
gate,  the  situation  of  roads  and  other  circumstances.  As  each 
act  of  incorporation,  in  all  these  cases  is  a  private  act,  it 
must  be  pleaded,  where  there  is  no  special  statute  provision  to 
the  contrary.    In  every  declaration  and  plea,  the  party  mua^ 
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state  the  act,  or  so  much  of  it  that  the  court  may  see  the    Ch.  76. 
statute  law  on  which  it  is  founded.  ^rt.  IL 

^  26.  Toll  is  ratable  property,  and  by  our  laws  is  gener-  V^vXi^ 
ally  embraced  in  dividends,  the  individual  members  of  the 
corporation  receive,  and  is  taxed  as  their  personal  property 
and  where  they  live.  In  England,  many  questions  have  arisen 
on  this  subject,  for  which  see  8  D.  b  E.  340,  and  the  various 
authorities  there  cited. 

Massachusetts  act  subjecting  toll  to  be  taken  in  execution, 
see  Officers  and  Offices,  Executions. 

§.  27.  Pleadings  and  evidence  ^c,  as  to  toU.  It  is  clear,  Pleadings  in  ' 
that  he  who  takes  or  demands  toll  of  another,  must  in  his  ^end  prill- 
declaration,  plea,  or  evidence,  shew  a  right  by  law  to  demand  cipies. 
and  take  it.  It  is  a  kind  of  tax  that  can  never  be  inforced  but 
by  some  law  authorizing  it.  If  it  be  by  particular  statutes,  as 
most,  if  not  all  our  tolls  are  in  the  United  States,  the  statute 
authorizing  the  paity  to  take  the  toll,  whether  at  his  mill  for 
grinding,  at  his  fair  or  market,  his  port  or  harbour,  or  pass* 
ing  his  bridge,  canal,  turnpike  road,  or  river,  or  stream,  must 
be  shewn  in  pleading  or  evidence,  as  the  case  may  be  ;  often 
there  are  several  statutes  essential  to  support  the  same  toU. 
In  pleading  or  evidence  it  is  not  usual,  or  often  necessary  to 
shew  them,  or  the  one,  if  but  one,  at  length,  but  only  the  part 
or  parts  which  authorize  the  taking  of  the  toll ;  and  whether  this 
is  done  in  the  pit's,  declaration,  demanding  the  toll  or  damages, 
or  a  penalty  for  evading  it,  or  in  the  deft's.  plea,  defending  the 
receipt  of  it  when  sued  to  compel  him  to  pay  it  back,  is  not 
material ;  as  the  party  claiming  the  toll  must  in  either  case 
shew  the  same  law.  When  toll  is  demanded  by  a  corporation, 
commonly  the  treasurer  of  it  is  empowered  to  sue  for  it,  or  for 
the  penalty.  If  the  toll-gatherer  take  toll  where  not  due,  or  too 
much,  and  pay  it  over  usually  the  corporation  must  be  sued. 
In  demanding  or  justifying  the  receipt  of  toll,  it  is  usual  to 
state  in  a  plea  of  trespass  on  the  case,  or  in  a  defence,  that  the 
corporation  had,  before  such  a  day,  (day  of  demand  or  re- 
ceipt) pursuant  to  the  act  of  their  incorporation  and  powers 
thereby  granted,  duly  caused  to  be  laid  out,  and  had  made  a 

turnpike  road  from to  ,  of  the  width  and  in  Principles  of 

the  form  the  act  required  ;  and  had  erected  thereon  a  turnpike  the  Declan- 

gate  at ,  and  at  the  same  gate  where  the  toll  granted  ****" 

by  the  same  act  was  to  be  received  of  the  travellers  and  pas-  j^,^  ^^^^^  ^f 
sengers  passing  there,  and  liable  to  pay  toU,  had  erected  a  pleading  usv 
sign-board,  (when  the  law  requires  one)  constantly  kept  ex-  *"y  ****i!*^*- ^ 
p3sed  to  open  view,  with  the  rates  of  toll  on  all  tollable  arti-  i^w. 
cles  at  said  gate,  fairly  and  legibly  written  thereon  in  large  and 
capital  letters  ;  and  had  duly  appointed  a  toll-gatherer  to  attend 
at  said  gate,  to  demand  and  receive  of  tliem  the  toll  establish- 
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Ch.  76.    ed  bjr  the  said  act«  and  oo    ■     ■    '  the  road  bemg  »  tmd^ 

Art.  1 1  •    and  gate  erected,  the  sign-board  bemg  so  placed,  exposed, 

^.^^^/''^b^  be.  and  the  tolt-gatherer  so  appointed,  sworn,  and  duly  au« 

^arket  has     *^"^®^  ^Y  ^^®  corporation  to  demand  and  receive  of  such 

for  toll,  case  travellers  and  passengers  so  passing  the  gate,  and  liable  to  pay 

for  disturbing  the  toll  granted  by  the  act,  and  attending  there  for  that  pur- 

LiHy'a  £nt?'    P^®'  ^°^  ^^^  ^^''  ^  granted  to  the  corporation  hj  the  act, 

d8.  for  each  chaise  drawn  by  one  horse,  which  should  pass  the 

gate  being  — ^  cents ;  and  the  deft,  well  knowmg  the  same  on 

said at with  a  chaise  drawn  by  one  horse,  m 

which  chaise  he  rode,  with  intent  to  defraud  the  corporation 
of  the  toll  they  by  law  were  authorized  and  entitled  to  demand 
and  receive  of  him,  for  passing  the  gate  on  the  turnpike  road 
with  his  horse  and  chaise,  did  forcibly  pass  the  gate  on  the 
road,  without  first  having  paid  any  toll  at  the  same  gate ; 

whereby  he  hath  forfeited  a  fine  not  exceeding  $ ,  not 

less  than  $  (as  the  case  may  be)  to  the  use  of  the  cor- 

poration, and  an  action  hath  accrued  to  the  ph.,  who  then  was, 
and  ever  since  continued  to  be,  treaMrer  of  the  corporation,  to 
recover  the  same  fine  of  the  deft,  to  the  use  of  the  corpora- 
tion ;  yet  &c. 

^  28.  This  form  of  declaration  contains  the  essential  grounds 
on  statute  law,  on  which  to  demand  or  justify  toll,  whether 
demanded  or  defended  by  the  party  claiming  a  right  to  it. 
The  same  principles,  in  substance,  apply  to  a  caoa)  or  bridge, 
port  or  river,  fair  or  market,  be.  when  the  party  is  authorised 
by  statute  law  to  make  or  erect  either,  or  to  do  other  acts  as 
a  consideration  for  the  toll.  In  either  case  he  must  state  his 
right,  the  law,  his  having  done  the  act  essential  to  be  done  to 
entitle  him  to  the  toll,  and  the  evasion,  whether  by  forcing  the 
gate,  turning  out,  or  otherwise  tortiously  or  fraudulently  evad- 
ing the  toll ;  and  the  evidence  essential  in  each  case  is,  that 
which  proves  the  facts  thus  stated.  The  plea  of  him  who 
evades  the  toll  is,  when  sued,  not  guilty,  generally ;  if  forced  to 
pay  the  toll  when  not  due,  and  be  sues  for  money  had  and 
received,  or  in  other  form  of  action,  the  same  question  of 
right  will  be  the  question  to  be  tried.  If  the  party  of  whom 
the  toll  is  demanded  be  exempted  by  a  special  clause  in  the 
law,  as  is  often  the  case,  must  he  specially  plead  this  ?  It  has 
not  been  our  practice  to  do  it.  Also  many  actions  even  for 
penalties  have  been  brought  in  one  county  for  evading  the  toll 
in  another,  when  brought  by  the  party  aggrieved.  See  12  Mod. 
31 ;  1  Balk.  373 ;  Cro.  El.  645,  736 ;  Cowper  382 ;  Mass. 
Acu,  Oct.  30,  1784,  and  June  19,  1788;  Willes  634. 

§  29.  When  the  toll  is  claimed  in  virtue  of  some  prescript 
tive  right,  die  party's  title  to  it  also  most  be  stated,  either  when 
pit.  or  deft.,  ia  a  declaration  or  {dea ;  elearly  eithe»r  in  plead* 
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ing  or  evidence,  and  geoerallj  io  pleading.  For  tbougb  it  ie  Cs.  76. 
said  io  several  books,  and  so  are  some  forms  of  declarations,  ArU  IL 
that  a  general  ind§bitatu$  as$ump$it  may  be  brought  to  recov-  \,^y^ 
er  tQU,  it  is  very  doubtful  if  this  form  is  legal,  certainly  not  in 
any  case  but  where  the  bare  toll  is  demanded,  certainly  not  m 
a  case  in  whicb  a  penalty  is  demanded  for  evading  the  toll,  or 
in  which  case  is  brought  for  such  evasion ;  and  an  action  for 
the  bare  toll  is  scarcely  ever  brought  in  our  practice.  But  it 
is  very  questionable  if  a  general  indebiiatw  assumpsitf  (to  as 
unreasonable  lengths  as  this  form  of  action  has  been  carried,) 
will  do }  and  in  the  Mayor  of  Exeter  tr.  Trimlet,  where  it  was 
said  oiiumpsit  would  do,  and  other  cases  above  stated,  it  ap* 
'pears  there  was  a  count  specially  stating  the  j^arty's  title  to 
the  toll.  And  on  a  gtnerci  indebiiaiiu  MMumpnt^  how  can  it 
appear  in  a  future  actjon  the  right  has  ever  been  tried,  or  the 
foil  recovered,  and  how  can  the  deft,  know  before  the  trial 
what  he  has  to  answer  to,  and  of  course  how  can  be  come 
prepared  for  his  defence,  at  least,  unless,  as  is  now  often  prop* 
erly  done  in  the  English  courts,  a  brief  state  of  facts  be  sea- 
sonably furnished  to  the  deft  f 

$  30.  On  a  view  of  all  the  cases  in  the  books  respecting 
toll,  it  is  very  clear  that  it  is  not  enough  for  him  who  claims  it 
to  state,  in  his  declaration  or  plea,  that  it  has  been  taken  time 
out  of  mbd,  it  being  in  the  nature  of  a  tax  by  one  man  on 
another,  and  so  against  the  general  principles  of  the  common 
law ;  but  he  who  claims  must  shew  a  consideration  allowed 
ibr  it  in  his  plea,  or  evidence.  If  a  toll  traverse,  or  over  his 
land,  or  some  privilege  enjoyed  in  it  by  him  who  pays  it,  this 
fact  of  a  passage  over  the  claimant's  land,  or  of  a  privilege  in 
it,  must  appear  and  be  shewn  in  the  trial ;  this  fact  being 
shewn,  the  court  may  go,  and  has  gone,  so  far  as  to  direct  the 
jury,  to  presume  this  easement  in  his  land,  or  over  it,  was  orig- 
inally the  consideration  or  ground  of  the  tolL 

()  31.  And  if  the  party  claim  a  toU-thorough^  as  for  passing 
on  a  public  highway  or  navigable  waters,  it  is  never  sufficient 
merely  to  shew  it  has  been  received  time  immemorial,  but  also 
a  good  consideration  must  be  shewn  on  which  the  toll  is  found- 
ed, as  that  the  party  who  claims  it,  or  some  one  under  whom 
be  holds,  owned  the  land  or  stream  on  which  the  way  is,  or 
cleanses  the  river,  or  repairs  or  defends  the  port  &c.,  for  the 
use  of  which  the  toll  is  demanded  ;  and  the  consideration,  as 
repairs  ^•,  must  appear  to  have  been  bestowed  on  the  ver}' 
thing,  for  the  use  of  which  the  toll  is  demanded. 

^  33.  Tumpike-iaU.    Case  against  a  turnpike  corporation,  6  Jobna.  IL 
for  the  value  of  a  horse  killed  by  the  fall  of  a  bridge  on  the  |^>  ^^>    ,, 
road.     Held,  the  defts.  were  bound  to  bestow  ordinary  care  ^^, 
and  diligeoce  in  the  construction  of  their  bridges,  and  keep- 
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Ch.  77.  ing  them  in  repair  ;  but  not  liable  for  accidents,  which  do  not 
Art.  1.  arise  from  their  neglect,  or  want  of  ordinary  care  and  skill* 
V^-vx^  Words,  *'  going  to  and  from  mills,"  include  saw-mills  as  well  as 

7  JohoB.  R.     grist-mills,  7  Johns.  R.  179.      Case  lies  against  a  toll-gather- 
179,  Hearsay  er,  who  has  received  the  excess  of  toll,  if  notified  not  to  pay 

ruyn.        .^  ^^^^  ^  ^^  .j.  j^^^^j^Hy.  p^^jj  oygp^  jf  jj^  jjgj  sufficient  notice  of 

the  pit's,  claim ;  and  in  this  action  against  him  the  right  of  the 

corporation  to  take  toll   may  be  tried,  where  notice  has  been 

given  to  him  not  to  pay  over. 

^  Johns.  R.         ^  33.  The  toll  statute  enacted  that  the  inhabitants  of  A  go- 

183,  Heaney  ing  to  market  with  the  produce  of  their  farms,  returning  from 

r,  Boyd.         market,  should  pay  half-toll  only.      Held,  this  was  personal, 

and  is  waived,  if  the  person  carries  to,  or  brings  back  from, 

market  the  goods  of  others,  though  he  carries  the  produce  of 

his  own  farm  to  market,  yet  if  on  his  return  his  waggon  is 

loaded,  in  part,  with  his  own  goods,  and  in  part  with  the  goods 

of  others,  he  must  pay  full  toll  for  the  return  load  ;  8  Johns, 

R.  150.     There  can  be  no  apportionment  of  the  toll,  and  his 

exemption  from  paying  it  is  not  complete  and  entire,  as  it 

8  Johns.  R.     must  be,  when  he  carries  but  in  part  the  goods  of  others, 

i60,Chestney  as  to  which  there  is  no  exemption  when  one  is  exempted  going 
V,    oon.         ^^  j^ju  ^^^  ^j.  j^jg  ^Q^Q^ 

2  Johns.  R.  §  34.  To  delay  a  person  who  is  exempted  from  paying 
A\i\  Conkiin  toll  On  a  turnpike  road,  is  the  same  as  delaying  him  on  any 
».  Eltiog.  common  public  highway,  and  illegal,  as  to  him  the  turnpilfe  is 
free,  but  no  penalty.  When  a  statute  inflicts  a  penalty  on  a 
toll-gatherer  for  unreasonably  delaying  a  traveller,  it  seems  to 
imply  he  may  be  delayed  a  reasonable  time ;  and  until  the 
toll  be  paid,  so  taking  more  toll  &c. 
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CASE  ON  TORTS.    TROVER. 


Uena  '^*^*  ^'  CfcwerflZ  principles.    %  1.  Casein  trover  is  an  ac- 

severai  cases,  tion  founded  on  property,  general  or  special,  and  is  an  action 
a  Phil.  Evid.   at  common  law.    The  mere  possession  of.  goods  supports  it 
jjhil  R.8fi2,  against  a  wrongdoer. 
Sheldon  v.         Many  of  the  grounds  of  trover  have  already  been  consid- 

Soper—i  1     gj.g  J  under  their  proper  heads,  in  examining  the  matters  relat- 
Jobns.  A.SoD.  *     *  *^ 
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iBg  to  vflnth  cases  of  trover  were  often  included.     It  will    Ch.  77. 
not  therefore  in  this  chapter  be  necessary  to  treat  of  this  action    <^*  2. 
ajad  its  principles  very  largely,  or  the  laws  on  which  grounded.  V^VXi^ 

(:^  2.  Tliis  action  of  trover  and  conversion^  is  an  action  of 
trespass  on  the  case^  and  lies  '*  against  any  man  who  has  b  his  3'gi  q^^ 
possession,  by  any  means  whatever,  the  personal  goods  of  an-  162.^2  Esp. 
other,  and  sells  them,  or  uses  them,  without  the  consent  of  the  S?  o^S^'l^' 
owner,  or  refuses  to  deliver  them  when  demanded."  The  tro-  i  com.  b. 
ver  is  mere  matter  of  form ;   the  pit.  need  only  prove  his  2»8  to  309.— 
property  in  the  goods,  that  the  deft,  has  them  in  possession,  |^*®  2^'-^ 
and  has  converted  them.     In  this  action  the  pit.  recovers  dam-  1  Burr.  20  to 
ages  for  the  goods  according  to  their  value  ;   but  the  goods  f^;""^?"?' 
themselves  can  be  recovered  only  in  replevin  or  detinue,  but  ^  Brough^n. 
the  pit.  recovers  no  damages  for  the  taking,  5  Bac.  254 ;  and  ->  1  Salk.290. 
in  this  action  the  pit.  may  waive  the  trespass,  and  rely  on  the  T^^  %\  . 
deft's.  illegal  possession  only.  And  when  the  pit.  recovers  dam-  mer.— 15 
ag6s  in  trover  for  the  value  of  the  goods,  the  property  of  them  Emi  ew.— 
vests  in  the  deft.     The  gist  of  this  action  is  the  wrongful  de-  ^^^ll^^J^' 
tainer  of  the  pit's,  goods  ^   and  the  conversion,  which  may  be  Eclst  614.— 
laid  in  England  and  proved  in  Ireland,  is  always  material.  If  I 
agree  to  sell  my  goods  to  A,  and  take  his  nofe,  he  may  have  12  East  <114. 
trover  for  them.     Lofil  235.  4  Taun.  644. 

AbI*.  2.  fVhat  property  in  the  pit.  maintains  trover.  Prop^ 
trty  or  poisession  in  the  pit.,  and  the  conversion,  are  the  two 
material  points  in  the  action.  So  are  the  authorities,  though 
it  is  said,  1  Caines'  R.  14,  that  property  and  possession  must 
be  shown. 

§  1.  The  kind  of  property  and  possession  the  pit.  must 
have,  will  best  appear  in  the  following  cases,  in  addition  to  the 
many  already  stated,  under  the  heads  of  Bailment,  Bankrupt- 
cy, Carriers,  Executors,  Consignment,  Frauds,  Lien,  Market 
overt.  Property,  fac.  It  is  a  general  principle,  that  he  who  has  5  Bac.  Ahr. 
a  general  property  in  goods,  and   also  he  who  has  a  special  260.— Bui.  N. 
property  in  them,  may  have  trover  for  them.     So  he  who  only  ^*  ^*  33,34. 
has  possession  may  have  trover  against  a  stranger  ;  so  he  who 
has  paid  earnest  &c.  Lo£Ft  219  ;  11  Johns.  R.  529.  2Saund.  47, 

§  2.  If  A  have  goods  at  York,  and  gives  them  to  B,  who  is  &  wTifiams^' 
then  in  London  ;  and  before  B  gets  possession  a  stranger  con-  notes.— 5 
verts  tliem,  B  may  have  trover  ;  for  by  the  gift  B  acquired  a  l^guf  ^*^p®' 
general  property  in  the  goods.      But  it  had  been  otherwise  if  33.-2  Phil. 
A,  the  giver,  had  been  an  infant ;    for  then  no  property  had  Evid.  J 18, 
passed.      So  property,  without  possession,  supports  trover,  J^^  Dave's  r* 
Lord  Ceillen's  case  ;  but  7  D.  &;  E,,  post.     So  on  this  gift  272,  498.^2 
of  A,  the  pit.  might  have  had  trespass,  though  never  in  actual  u*°?^*  ^^' 
possession.  Hudson. 

§  3.  In  this  case  it  was  held,  that  the  sheriff  may  maintain  2  Sauud.  47 
an  action  of  trespass  or  of  trover  against  any  person  who  takes  ^^^l^'^  ^^' 

VOL.  III.  24  Snow. 


186  CASE  ON  TORTS. 

Ch.  77.    away  goods  which  he  has  sdissed  on  exeeation*     The  goodB 
Art.  4.     were  seized  on  Jieri  facias,  and  before  sold  the  deft,  took  and 
^^Vx^  carried  them  away.     And  in  Williams'  notes  on  this  case,  in 
thirteen  pages,  many  of  the  best  cases  in  matters  of  trover 
are  cited.  For  the  officer  has  a  special  property  in  them,  and 
'  is  answerable  to  the  pit.  for  the  value  of  them,  see  Clerk  «• 
Withers,  Ch.  76,  a-  3,  s.  13. 
2Saund47b       ^^  ^  deliver  goods  to  a  carrier,  or  other  bailee,  so  part  with 
—1  Caines'  *  the  actual  possession,  I  may  have  trover  against  a  stranger,  for 
R.  14.  Hud-    I  have  possession  in  law  as  to  him.  A  right  to  a  certain  undivi- 
son  t>.  Hud-    jgj  pj^j^  ^f  ^  cargo,  IS  not  such  an  interest  as  will  enable  the 
purchaser  of  it  to  maintain  trover^  unless  the  assignee  of  the 
cargo  has  assented  to  the  selection. 
Art.  3.  Goods  toriiously  taken. 
6  Barr^l^      ^1.  If  a  custom-house  officer  unlawfully  seize  the  pit's. 
Tinkler  v.    '  goods,  trover  lies.      So  if  A  take  my  goods  by  force,  I  may 
WIU  3^— 2  ^*^®  trespass  or  trover,  Cro.  El.  89  ;  6  Bac.  Abr.  264;  Cro. 
Wile!  23.-^13  ^1-  ^^^  9  ^^^^  point  was  decided  on  error  brought ;  trover  be- 
Johns.  R.484.  cause  I  have  the  property,  and  trespass  because  he  forcibly 
invades  my  possession  and  takes  away  my  goods,  15  Johns. 
R.  186. 
6D.&E.298,      ^2.    So  if  A  wrongfully  distrain  B's  goods,  and  B  pay 
B?''*^**^rti''—  ™®"®y  ^  redeem  them,  he  may  have  trover  ;    here  the  deft., 
When  goods   ^^^  legally  assignee,  November  8,  1794,  caused  onb  W  to  en- 
are  seized  by  ter  the  pit's,  house,  and  to  seize  and  distrain  her  goods  for 
inS*are7ii*"  '®^^ '"  arrear  to  the  bankrupt ;  the  pit.,  to  redeem  her  goods, 
thecostodyof  paid  him  £5  for  rent,  and  £2  for  expenses  ;   the  debt  of  the 
the  law,  tro-  petitioning  creditor,  in  this  case,  became  due  after  the  repeal- 
\\ey  9^Johns!    ®^  *^^  ^^  bankruptcy,  and  so  void.     Judgment  for  the  pit.,  on 
R.881.  the  above  case  of  Tinkler  t?.  Poole.      For  an  illegal  distress, 

trover  lies,  Yelv.  9,  10. 

§  3.  General  rules.  Whenever  one  assumes  to  seize  or 
dispose  of  my  property,  without  a  legal  right  so  to  do,  trover 
lies ;  for  as  in  the  case  of  the  custom-house  officer,  at  his  per- 
il, he  must  see  he  has  a  right  to  interfere,  and  I  may  waive  the 
trespass  and  bring  trover.  A  delivers  yam  to  B,  to  get  cloth 
made  for  a  commission  ;  B  delivers  it  to  C  to  weave,  at  an 
2Saand.  47.    ^gi^^^d  price  ;  A  has  the  general  property,  B  the  special,  and 

C  no  property  in  the  yarn  or  cloth,  15  M.  R.  242. 
imorc/»^*  Art.  4.  So  possession  alone  supports  trover,  against  nil 
Delamire.— 3  persons,  except  against  the  owner.  7j  1.  As  where  one  finds 
Esp.  332.—1  a  thing,  he  may  have  this  action  against  any  one  who  takes  it 
m!— 2^Do.  ^^^  ^*™'  except  the  right  owner ;  for  the  possession  of  the 
118.  finder  is  title  enought  against  the  stranger  who  interferes,  and 

implies  property. 
Cro.  El.  819,      ^  2.  So  where  A  was  seized  of  wood,  and  sold  600  cords 
nard  — i^**^*  to  B  and  his  assigns,  to  be  taken  by  A's  assignment,  and  B 
1  SaliL.290.-5  Co.  24^—2  Saand.  47.— Cro.  EI.  819.->Moore  091, 692. 
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assigned  it  to  ^he  ph.,  and  A  afterwards  sold  4000  cords  in 
the  same  woods  to  the  deft.,  to  be  taken  at  his  election ;  the 
600  cords  were  afterwards  marked  out  by  A  to  the  pit.,  who 
cut  the  same  and  got  possession  ;  the  deft,  took  it  away  ;  the 
ph.  brought  trover^  and  recovered  ;  for  though  the  deft  bad  a 
right  to  take  4000  cords  in  any  part  of  the  woods,  yet  the 
ph.  having  cut  and  got  possession,  had  tliereby  a  good  title, 
and  there  was  sufficient  wood  left  for  the  deft,  to  take  his 
4000  cords. 

§  3.  On  a  clear  principle,  my  bailee,  factor,  agistor,  fac.  of  Bull.  N.  P.  33. 
my  property  may  have  trover  against  any  one  who  takes  it 
from  him,  except  I  who  am  the  owner,  for  he  has  a  special 
property  as  well  as  possession.  2  Saund.  47  b.  Arnold  v.  Jef- 
ferson ;  bailee  may  say  to  his  damage. 

So  if  one  cut  rushes,  on  a  doubtful  right,  he  may  have  tro-  3  wns.3a2, 
•  tfi  111      Rackham «. 

ver  agamst  any  stranger  who  takes  them  ;  as  where  the  ph.  jessup  u  ai. 
cut  them,  claiming  a  right  of  common,  and  the  defts.  appeared  Cited  2 
to  be  mere  strangers,     In  this  case  the  court  decided  :  1  st.  p*°n^sn J^^* 
That  a  custom  for  all  the  inhabitants  of  Theberton  to  cut  case, 
rushes  on  Theberton  common,  is  a  good  custom :"  see  Cus« 
lorn. 

^  4.  Second.  That  the  ph.  being  an  inhabitant  and  cutting 
the  rushes  gave  YAmprimA  facie  a  right  good  against  mere  stran- 
gers, who  taking  and  carrying  them  away  were  wrongdoers, 
and  this  was  a  conversion. 

$  5.  Third.  But  '^  if  a  person  has  no  colour  of  right  at  all 
to  cut  down  rushes,  or  to  take  any  other  thing,  he  cannot  by 
cutting  the  rushes  or  taking  the  thing,  whhout  any  colour  of 
right  acquire  property  therein  :  see  next  cases. 

^  6.  Fourth.  The  court  held  for  good  law  the  cases  in 
Stra.  777,  and  Cro.  El.  819. 

^  7.  The  case  in  Strange  was,  the  ph.,  a  stranger,  cut  and  strange  777, 
burnt  fern  on  the  ccHnmon,  and  the  deft.,  a  commoner,  dis-  Woodion  r. 
persed  it.  cited  2 

^  8.-  The  court  held,  that  if  the  ph.  had  done  the  deft,  any  Saand.  47,  d. 
wrong  or  damage,  he  bad  his  action  :  "  but  after  the  ph.  had  l^^'hTj^ 
burnt  the  fern,  and  thereby  converted  it  to  his  own  use,  the  Down.^ 
commoner  had  no  right  to  come  and  disperse  it,"  or  the  ashes.  2SauDd.47d. 
The  ph.  by*  the  burning  acquired  possession  of  the  fern  ;  and  39i',wcbb  v. 
a  factor  to  whom  goods  are  consigned  may  have  trover,  though  Foi. 
be  has  not  had  possession  ;  this  can  be  but  by  his  special  pro- 
perty drawing  to  it  possession  in  law.     General  property  does 
this,  but  can  special  do  it  i  But,  says  Williams,  "  without  such 
absolute  or  special  property  this  action  cannot"  be  maintained, 
and  cites  Pyne  v.  Dorr,  as  to  trees  cut,  claimed  by  tenant  in 
tail ;  art,  9. 
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Ch.  77-  Art.  5.  So  a  right  of  possession  supports  trover.  As  where 
Art.  5.  A  owed  the  ph.  money,  and  the  deft,  owed  monies  to  A,  and 
^.-^^/'-^b•  it  was  agreed  that  the  deft,  should  deliver  goods  to  the  pit.  to 

35—1^8^1  P^y  ^'^  ^^^^  ^^  ^'™'  ^^^  ^^^^'  ^'^  "°^  ^^  *'^'^'  ^^^  convert- 
aeJFiewenen  ^^  ^^^  goods  to  his  own  use,  and  the  pit.  brought  an  action  of 
V.  Rave.  trover  against  him,  and  maintained  it.  Though  the  ph.  had 
Z34\nd2^'  never  had  possession  of  the  goods,  he  had  the  right  of  proper- 
8aund.  47  b.  ty.  For  where  the  ph.  ordered  a  tradesman  to  send  him  goods 
TZ^P'jt  ^  by  a  hoyman,  and  the  tradesman  sent  the  goods  by  a  porter 
Harper.—"*'  ^^  ^^^  house  where  the  hoyman  resided  when  in  town,  but  he 
Bull.  N.  P.  not  being  there,  the  porter  left  the  goods  with  the  landlord  of 
^4~c<Ston  *®  house,  and  they  were  lost,  the  court  deckled,  that  the  pit. 
V.  Woolston.  could  not  have  trover  for  the  goods,  for  the  property  never 
-16  East  100,  vested  in  him  for  want  of  delivery,  but  still  remained  in  the 
Rk!e!— *        tradesman ;  but  if  the  delivery  had  been  to  the  hoyman,  or  his 

1  Cain.R  14,  servant,  the  property  had  been  vested  in  the  ph.,  and  be 
Heyl  V,  Bur-  might  have  had  this  action  of  trover.  "  Even  possession  alone 
'"^'       *       gives  the  possessor  such  a  property,"  .as  to  support  this  action 

against  a  wrongdoer,  2  Saund.  47  c  ;  for  the  ph.  had  appointed 
the  hoyman  to  receive  them;  but  as  it  was,  the  pit.  had 
neither  property  nor  possession,  and  the  landlord  held  them  by 
the  tradesman's  delivery ;  and  if  the  ph.  had  not  named  the 
particular  hoyman,  the  ph.  could  have  had  no  property  till  be 
received  them. 
Cowper  819,       ^  2.  In  this  case  the  court  decided,  that  where  the  ph.  ex- 
wTi*  — *        changed  his  horse  with  the  deft.,  and  gave  him  possession  of. 
2 Phil. Ef. 80.  ^™9  ^^^  P^^-   could  not  have  trover  for  him,  though  the  ex- 
~io  Johns,    change  was  not  fair,  for  it  altered  the  property,  and  his  only 
R.  172.  remedy  was  an  action  on  the  warranty.     If  a  note  be  deliver- 

ed to  A,  in  order  to  raise  money  to  pay  B's  debt,  and  A  con- 
vert h  to  his  own  use,  trover  lies  against  him. 
J'R»y"™-  (j  3.  In  this  action  it  was  held,  that  a  condemnation  in  a 

r.  Conieliiw.  proper  court  so  changes  the  property,  that  the  former  owner 
— SEsp.  294.  cannot  have  trover.  As  where  a  prize  was  taken  and  con- 
— .Hard.  478,  demned  by  the  admiralty  in  France,  and  purchased  by  the 
BucLner-^     P^^*  when  sold  under  the  sentence,  and  taken  from  him  by  the 

2  EsD.  274.—  defts.,  on  die  ground  the  capture  was  illegal.  The  ph. 
l^lie*r  kSi  ''^"^'^6^*  trover,  and  held,  that  the  courts  in  England  were 
^1  Dallas  bound  by  the  sentenc^,  and  that  the  condemnation  was  not 
m-8Anstr.  examinable  at  common  law.  Judgment  for  the  ph.  But  oth- 
erwise, if  the  court  be  of  a  limited  jurisdiction,  as  the  commis- 
sioners of  excise,  who  by  the  act  of  excise  have  power  to  con- 
demn excisable  goods  Sic.,  the  owner  may  maintain  trover, 
if  he  supposes  his  goods  illegally  condemned  for  the  purpose 
of  trying  if  such  court  has  exceeded  its  jurisdictiori  ;  this  de^ 
pends  on  the  construction  of  statute  law.  1  Phil.  Ev.  367« 
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^  4.  The  ph.  to  support  trover  roust  have  a  right  of  pos*    Ch.  77. 
session,  as  weU  as  of  property,  and  so  cannot  have  trover  for    ^rL  6. 
goods  of  bis  own  be  has  leased,  except  against  a  stranger  ;  v^rv^^^ 
clearly  he  cannot  have  trover  for  goods  he  has  leased  against 
the  lessee,  but  may,  according  to  the  case,  against  a  stranger. 
This  case  is  incorrect,  but  the  general  rule  stated,  is  not.  7  D. 
&  E.  9,  Gordon  v.  Harper ;  2  Saund.  49  ;  Bull.  N.  P.  33 ; 
Bro.  Tres.  92. 

&  5.  Not  only  an  officer  who  has  seized  goods  on  execu-  }Jtf^'^^ 
tion  may  have  trover,  but  also  a  earner  for  goods  entrusted  to  snow.— 
him  to  carry,  for  he  is  accountable  for  them  to  the  owner,  and  l  Mod.  31. 
has  a  possession  the  law  protects. 

§  6.  So  if  the  pit.  be  lessee  for  ye^s  or  life,  and  the  house  |^fP,:^Sr 
is  blown  down,  he  may  have  trover  against  any  stranger  who  JJ^  Saund.  " 
shall  take  the  materials,  though  the  property  be  in  the  rever-  47,  b. 
sioner,|7er  Powelj  the  lessee  has  a  special  property  and  posses- 
sion to  rebuild  he. 

§  7.  So  one  entitled  to  toreck  or  an  esiray,  and  seizes  it,  l^fP^^^"" 
may  have  trover  before  the  year  and  day  expired,  against  a  i^.l»i  Mod! 
stranger,  for  he  has  a  possession  which  may  become  property,  do,  31.— 
But  in  all  these  cases  the  pit.  has  a  possession  in  fact  or  in  law.  ^^"i^i^"" 
or  he  may  have  trespass  before  the  seizure ;  and  so  may  a  207.1~ 
pawnee  or  a  trustee.     So  if  a  man  lend  his  cattle  to  J.  S.  to  2SaaDd.47b. 
plough  his  land,  and  a  stranger  takes  them  away,  J.  S.  may 
have  trover  or  trespass :  and  church-wardens  may  have  trover 
for  the  goods  of  the  church  taken  away  in  their  own  time,  or 
the  time  of  their  predecessors ;  so  a  carrier. 

^  8.  If  goods  of 'the  deceased  be  converted  in  his  life  time  ^^  E.  377, 
by  the  deft.,  or  after  his  death,  his  executor  or  administrator  Rutiand.^ee 
may  have  trovej-,  and  that  by  4  £.  III.  adopted  here.     In  this  Eiecotors.— 
case,  as  to  the  goods  the  deft,  converted  in  the  deceased's  life  ^  ^'P*  ^^* 
time,  the  pits.,  executors,  or  administrators  never  had  posses- 
sion ;  but  they  have  the  right  of  property  to  their  own  use,  or 
to  the  use  of  the  creditors  or  heirs.  1  Stra.  60. 

{j  9.  So  an  administrator  may  have  this  action  on  the  same  ^E«p.  336, 
ground,  for  taking  by  tlie  deft,  the  intestate's  goods  before  Hebb.— Sty. 
administration  granted  ;   for  when  granted  it  relates  to  the  341. 
intestate's  death.     So  the  administrator  may  have  this  action 
against  the  executor  de  son  forty  and  even  if  the  goods  have 
been  taken  from  him  by  execution  on  a  judgment  against  him 
as  such  executor,  by  a  creditor  of  the  intestate  ;  yet  this  had 
been  a  good  discharge  against  another  creditor,  suing  him  in  Peake's  Et. 
the  same  right.     So  in  the  administrator's  suit  this  executor's  J3.— Bui.  n. 
paying  debts  will  be  considered  in  damages ;  but  quaere  here,  Lofff  88^ 
if  the  estate  be  insolvent.    Trover  supposes  the  deft,  comes  6  Bac.  258. 
lawfuUy  by  the  goods,  and  unlawfully  converts  them. 

Art.  6.  Specific  legacies.  '^  1.  A  legatee  of  a  specific  legacy 
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Ch.  77.    maj  have  froirer  against  him  who  converts  it,  immediateljr  oo 

Art.  7.      the  death  of  the  testator  ;  for  by  the  gift  the  legatee  acquirer 

V^^W./   the  general  property  ;  yet  it  may  be  taken  for  the  payment  of 

•  Bac.  169.     debts ;  but  such  a  taiung  will  not  be  presumed,  it  mast  be 

shewn  ;  so  also  he  may  have  trespass  if  in  possession. 
5Bac.  Abr.        ^  2.  And  the  reason  one  entitled  to  wreck,  estrays,  8m;. 
Saaod.  47,  b.  ^^7  ^^^^  trover,  is  because  he  has  a  general  property  as  soon 
as  the  goods  are  cast  on  shore  ;  and  as  to  wreck  he  has  a  con- 
structive possession  before  seizure.  See  Ch.  76,  a.  7. 
Bro.  Tres.  ^  3.  But  if  A  bequeath  to  me  a  third  part  of  his  goods,  and 

6  Ba^~Abr     ^^^^^^  ^^^  executor  deliver  to  me  a  third  part,  B  injure  some 
139.  of  the  testator's  goods,  I  cannot  have  trover  or  trespass,  for  I 

cannot  acquire  any  property  in  any  of  the  testator's  goods  till 
they  are  delivered  to  me  by  his  executor,  according  to  the 
case  of  speciBc  legacies,  this  rule  can  apply  not  to  them. 
I  WiU.  8, 10,      Art.  7.    ^1.  Oumer  agdmi  the  wrongdoer  in  variom  de-- 
Hoajc"—       ^C6« — a  market  overt  cannot  be  for  pawning.    As  where  the 
4  Co.  83.—    pit.  brought  trover  for  certain  jewels  of  his,  the  ph.  lodged 
I^sTik'fiM"  ^^^^  ^'^^  ^^®  Seymour,  a  jeweller  and  banker,  for  safe  cus- 
tody only  for  the  ph.,  Seymour  pledged  them  as  his  own  io 
the  defts.  open  shop,  of  the  same  occupation,  for  £300,  and 
gave  his  note  for  the  sum,  and  the  ph.-  maintained  trover  for 
them  against  the  deft. ;  Seymour  had  failed. 
1  Salk.  283,        {^  2.  The  pit.  gave  lottery  tickets  to  a  goldsmith  to  receive 
kin8.~2  E^pl  ^^  money  for  him,  who  before  having  given  his  note  to  the 
^.•— Bun.     deft,  to  deliver  to  him  so  many  lottery  tickets,  delivered  to 
jJ.  P.  34.        IjJjjj  |}jg  tickets  he  had  received  from  tlie  pit.    It  was  adjudg- 
ed that  this  was  not  such  a  transfer  as  changed  the  property, 
but  that  the  pit.  might  have  trover.    This  case  proved  that  the 
deft,  should  have  looked  beyond  the  goldsmith's  possession. 
1  Leon.  168,       §  3  .  So  where  in  trover  for  a  horse,  it  appeared  that  one 
Gibb*s  case,    p^  g^^j^  jjjj^  f^^^  ^j^^  pj^^^  ^^^  ^^  ^j^^  name  of  Lyster  sold  the 

horse  to  the   deft,  in  market  ofjert,   and  by    the   assumed 
name  of  Lyster  was  entered*in  the  toll-book ;  the  court  held, 
that  this  sale  being  by  a  false  name  did  not  change  the  pro- 
perty. 
rsalk.i26.««      ^  4.  But  a  fair  transfer  to  the  deft,  changes  the  owner's 
?26  '^'  ^      property  ;  as  where  A  lost  a  bank  bill,  payable  to  him  or 
bearer,  and  a  stranger  found  it,  and  transferred  it  to 'the  deft. 
Held,  A  could  not  have  trover  against  the  deft.,  thongh  he 
might  againist  the   stranger,  for  the   deft,  came  by  it  in  a 
fair  course  of  trade  and  so  obtained  a  property  in  it. 
s  D.  &  E.  ^5.  In  this  case  it  was  held,  that  if  B  have  my  timber  to 

316,  Collins    build  with,  or  for  a  special  purpose,  and  no  power  to  dispose 
Fo^es.         thereof,  and  become  a  bankrupt,  his  assignees  shall  not  have 
the  timber,  but  I  may  recover  it  in  trover ;  though  B  appear 
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to  the  worM  to  be  the  coDtractor  for  it,  and  tfae  owner  of  it ; 
for  in  the  usual  course  of  business  it  was  necessary  for  me  to 
trust  it  in  this  manner,  and  so  no  improper  fraudulent  act  in  ' 
me,  tendingno  give  him  a  false  credit  or  to  deceive  others.      tR'/^Eu 

§  6.  The  oumer  of  a,  cargo  against  a  wharfinger.     The  syed^r.aiy. 
<ywner  directed  Ae  master  of  the  vessel  not  to  deliver  the  goods  —a  Phil.  £▼. 
to  A,  a  wharfinger,  the  master,  however  delivered  them  to  |q^}^„  ^ 
A,  under  an  idea  ill  founded,  that  the  wharfinger  had  a  lien  on  172.^    *   ' 
them.     Held,  the  owner  might  have  trover  against  the  master  }^°^"*-  ^• 
for  delivering  the  goods  to  A,  against  his  orders,  though  de-  ^y  ^  strong. 
Uvered  to  him  to  die  pit's,  use ;  and  it  was  further  said,  that  — 4Taan.24. 
when  one-man  is  intrusted  with  the  goods  of  another,  and  puts 
Ihem  into  the  hands  of  a  third  person  contrary  to  orders,  it  is 
a  conversion ;  but  that  if  a  carrier  misdeliver  goods,  merely 
through  mistake,  an  action  on  the  case  only  lies.  ^  Bac.  2fi8. 

^7.  If  a  bailee  Kave  my  goods,  as  my  agister  Sec.,  and  give 
or  sell  them  to  A,  but  do  not  deliver  them,  the  property  re- 
mains in  roe,  and  A  cannot  have  trover  against  a  stranger 
who  converts  them  ;  but  if  my  bailee  give  or  sell  them  and 
deliver  them  to  A,  my  property  is  divested,  and  A  may  have  2SaBnd.4'7b. 
trover  against  him  who  converts  them ;  the  reason  is,  my 
bailee  has  a  legal  possession  and  a  special  property,  which 
enables  him  with  actual  delivery  to  transfer  the  right  of  pro- 
perty, and  "  the  property  of  the  general  owner  is  altered." 

>^  8.  It  is  uniformly  laid  down,  as  law,  that  the  pit.  must 
haye  property  to  support  trover,  general  or  special.  This  is 
true,  but  the  question  repeatedly  returns,  what  is  this  proper- 
ty? Williams  says  the  pit.  must  have  property  general  o*"  2Satfnd47d 
special,  and  must  not  only  prove  that  the  goods,  which  are  the 
subject  of  the  action,  are  his  property,  but  also  that  they  were 
so  when  converted  by  the  deft.,"  and  cites  Harwood  v.  Smith ; 
yet  Williams  p.  47  be.,  says,  *^  so  possession  with  an  assertion  of 
title,  or  even  possession  alone,  gives  the  possessor  such  a  proper- 
ty as  will  enable  him  to  maintain  this  action  against  a  wrongdoer ; 
for  possession  is primd  facie  evidence  of  property ;"  cites  1  Salk. 
290,  Blackham's  case.  He  also  states  that  be  who  finds  a 
thing  may  have  trover  against  a  stranger  who  takes  it.  It  must 
be  as  the  finder  is  in  possession  of  the  thing  and  has  a  special 
property  in  it,  as  a  lien  on  it  for  his  trouble  in  finding  and  pre> 
serving  it,  and  as  being  accountable  for  it  to  the  true  owner ; 
from  these,  and  many  other  cases,  it  may  be  inferred  that  pos- 
session of,  and  a  lien  on  the  thing,  or  possession  of,  and  being 
accountable  to  die  owner,  is  property  enough  to  support  tro^ 
ver,  even  if  the  pit.  comes  itito  possession  by  wrong,^if  he  does 
so  claiming  a  right,  as  in  Rackham  v.  Jessup  h  al.  And  if 
my  bailee,  the  *'  special  owner  of  the  goods,  for  a  conver- 
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Ca.  77.    sion  thereof  by  a  stranger,"  recover,  his  recovery  is  a  good 
Art.  8.      bar  to  laf  action  and  e  conveno. 

v^^^v''^^  ^  9*  Tenants  in  common,  as  A  and  B  of  a  ship,  A  sells 
129^11  ^\h'  ^h^'^^ol®  ^o  ^^  exclusion  of  B.  Held,  this  is  not  equivalent 
Hubbard  \  to  the  destruction  of  her,  mediately  or  immediately,  so  as  to 
but  3  Johns,  enable  B  to  maintain  trover  against  A,  for  her  ;  the  idea  seems 
ira  AVilMQ^v.  ^°  ^^  ^^^  ^Y  ^^  ^^^  ^^  ^^^  whole  to  C,  for  instance,  he  be- 
JEtoed.  '  came  tenant  in  common  with  B,  supposing  a  valid  sale  of  A's 

part  to  C. 
6  Burr.  2667.      Art.  8.   What  %8  a  conversion. 

LS^s*'  ^^'        ^  ^'  ^^^^^^^  taking  is  a  conversion,  as  Tinkler  v.  Poole, 
M3.  Chap^  '  ^^®  ^^^  of  ^^^  custom-house  officer,  above.     So  an  officer 
man  v.  Lamb,  who  Seized  apparel,  as  shirts  8z;c.,  not  liable  to  duties,  and 
©"cha^-*****    lodged  the  things  in  the  king's  store,  and  the  same  were  con- 
pante.— 2       dcfnned  as  forfeited  to  the  revenue,  so  not  in  fact  convej:ted 
wiis.  257—2  to  the  use  of  the  deft.,  the  officer.     The  *same  as  to  the  twen- 
p.  339.        ty-three  barrels  of  herring;    and  said  3  Wils.  146,  that  the 
case  in  Bunbury  67,  is  not  law  ;   and  trover  lay  in  all  these 
cases,  and  held  that  probable  cause  is  no  defence,  nor  can  such 
officer  seize  contraband  goods  in  the  ship  in  port,  and  before 
landed. 
1  Sid.  2«4,  §  2'  General  rule.      Whenever  one  assumes  to  dispose  of 

Bruin  v.  Roe.  my  goods,  as  if  they  were  his  own,  it  is  a  conversion  ;  hence 
^B«^°2S6^^  if  one  take  my  hat  from  my  head,  and  carry  it  away,  it  is  a 
—2  £sp.  841.  conversion ;  so  if  be  dispose  of  my  goods  to  tlie  benefit  of  a 
—Bui.  w.  P.  third  person  ; .  so  if  one  take  my  horse  and  ride  him,  trover 
lies,  though  he  return  him  ;  the  return  of  him  is  only  in  miti- 
gation of  damages  ;  see  2  Phil.  Evid.  119. 
Cro.  El.  219,  §  3.  So  ilising  things  bailed^  ^c.  As  when  apparel  is  deliver- 
Muigrave  v.  ed  to  one  to  keep  safely,  or  to  keep,  and  he  wears  it ;  so  if 
2?*hi"'  Evid  ^^  ^°^  *^  *^^  ^^^  *^'  either  is  a  conversion  ;  so  if  A  take  my 
ii8.— 5  Bac.  corn  to  the  miH  of  B,  and  he  after  I  forbid  him,  grind  it,  it  is 
^^-  a  conversion,  Stra.  576  ;  Salk.  655. 

Stra.  576,  ^  4.  So  drawing  out  part  of  a  vessel  of  spirits  Sz^c,  and  fil-- 

Ricbardson's  Hng  it  up  with  water,  is  a  conversion  of  the  whole,  by  a  car- 
Phu:^vW.^  rier.     2  Esp.  341 ;  Bui.  N.  P.  46 ;  i4  Mass.  R.  499. 
IIB.  §  5.  So  if  one  dig  coals  in  my  pit.,  and  throw  them  out,  this 

B^*n1p^33  *^  *  conversion,  for  the  digging  them  is  a  severance  from  the 
->-2.Esp.  3&3.  freehold ;  then  they  become  a  personal  chattel,  and  afterwards 
throwing  them  out  is  a  conversion  ;  and  an  actual  taking  is  an 
Cro.  Car^42.  actual  conversion.  And  tlie  same  of  cutting  and  afterwards 
Cro.  El.  148   carrying  away  another's  trees. 

Bagsbaw  v.  §  6.  So  if  one  distrain  my  beast,  and  work  him,  this  is  a 
Sod*aST"^^  conversion  ;  but  not  if  he  put  him  in  a  proper  pound.  So 
not  if  be  distrain  a  cow,  and  milk  her  ;  for  the  milking  is  for 
my  benefit.  And  if  I  refuse  to  look  for  goods  in  my  hands, 
it  is  a  conversion,  but  much  must  depend  upon  the  reasons  and 
manner  of  such  refusal. 
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^  ?•  It  is  a  trespass  or  conversion  for  nie  to  labour  a  stray    Ch.  77. 
beast,  as  to  ride  a  horse  inc. ;  for  a  stray  is  had  by  authority  of   Art.  8. 
law,  and  therefore  he  who  has  it,  is  punishable  for  the  abuse,  v^^^v^^^ 
as  a  trespasser  ab  initio.  ^  ®*®-  ^^• 

§  8.  December  4,  1763,  Johns  became  a  bankrupt.     De-  j  w.  BL65, 
cember  5,  1753,  the  sheriff  seized  his  goods  in  execution;  Cooper  v. 
the  commission  of  bankruptcy  issued  December  8,  and  the  ^  £^1  si 
assignment  of  his  effects  was  made  December  28 ;  the  sheriff 
sold  the  goods.     And  it  was  held  by  the  court,  that  this  was  a 
conversion ;    for  both  the  seizing  of  the  goods  and  selling 
them  were  of  the  assignee's  goods ;  both  being  after  the  act  of 
bankruptcy  committed,  and  the  action  supposed  a  tort  in  tak- 
ing them  &c. 

$  9.  A  pavm  made  as  a  security  for  a  debt,  and  no  time  of  Cro.  Jam. 
redemption  named,  cannot  be  retained  after  a  tender  by  the  S44,  Ratclift 
executrix  of  the  obligee,  and  if  she  retain  it,  it  is  a  conversion ;  ^' 
she  had  by  her  husband's  assent,  while  alive,  delivered  the 
pawn  to  the  deft.     Also  held,  that  such  a  pawn  may  be  re- 
deemed after  the  death  of  the  pawnee,  but  not  after  the  death 
of  the  pawner ;  but  the  reasons  the  court  gave  seem  to  allow 
a  redemption  in  both  cases. 

$  10.  A  pawnee  is  bound  to  deliver  the  goods  pawned.  Moore  841.— - 
Isaac  V.  Clerk.  a  BuUir.  3*12. 

$  11.  Monies  not  in  a  bag.     It  is  now  clear  that  trover  lies  |  ^^y^  ^g^ 
for  monies  in  bags  or  not,  wherever  the  pit.  can  identify  it,  389.— Noy' 
and  so  prove  his  property,  as  well  as  for  corn,  barley,  and  ma-  i^^^^^'  ^^ 
ny  other  things,  as  to  which  there  may  be  difficulties  in  prov-  142]^ 
ing  the  identity,  or  that  the  goods  are  the  pit's.,   as  they  are  Bali.N.P.8«, 
just  like  the  goods  many  other  men  have.    There  is  no  doubt  IZj"^*'*^* 
the  pit.  may  prove  the  com  bis,  when  a  witness  saw  the  deft, 
take  it  out  of  the  pit's,  heap,  and  hide  it  in  a  certain  place. 
So  as  to  monies  not  in  bags,  when  the  witness  sees  the  deft.      > 
take  it  out  of  the  pit's,  pocket  or  desk,  and  put  it  where  the 
witness  keeps  it  in  sight.     So  I  may  have  trover  against  A  for 
my  money  given  to  him  by  my  son  or  attorney. 

^12.  If  I  allow  A  to  put  trees  in  my  garden,  and  then  re-  1  Com.  D, 
fuse  to  let  him  take  them  away,  it  is  a  conversion.  ^^' 

Trover  and  not  trespass  is  the  proper  action,  where  the  offi-  1  D;&E.476, 
cer  takes  the  bankrupt's  goods  on  execution,  after  an  act  of  J^\  'muiS' 
bankruptcy,  and  before  a  commission  issued,  and  sells  them  af- 
ter ;  for  he  acted  right  in  taking. 

^13.  A  master  may  have  irover  for  tickets  earned  by  his  4D.&E.490| 
apprentice — and  only  apprentice  de  facto.  1  Salk.  68,  Bar- ^*jj  ••  M*' 
ber  V.  Dennis. 

§  14.  A  note  is  payable  to  A,  or  order,  and  by  him  en- 
dorsed in  blank,  and  lost,  and  found  by  B  ;  trover  lies  against 
him  by  A.     1  Salk.  130. 
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194  CASE  ON  TORTS. 

Cn.  77.  ^15.  So  if  A  bail  gopds  X6  B,  to  my  use,  I  may  have  iro- 
Art.  9.  ttr  against  B,  if  he  refuse  to  deliver  them  to  me,  for  they  be- 
v^^^v^^^  come  my  property. 

iCoM.  D.  ^15,  One  lost  a  bank  note,  by  robbery,  and  the  pit.  ob- 

^  Race"t^^^  taiued  it  by  fair  purchase,  he  had  trover  against  the  clerk  of 
MilUr.       '   the  bank,  who  detained  it.     4  D.  b  E.  490 ;  7  D.  &  £.  12  ; 

16  East  607. 
1  Com.  D.  ^^  i^  ^  '^^Q  present  jewels  to  a  woman  he  intends  to  mar- 

801.  ry,  the  marriage  being  interrupted,  and  she  refusing  to  re* 

turn  them,  he  may  have  trover. 
Cro.  El.  219.       ^17.  So  if  A  find  paper  and  misuse  it  by  putting  it  into 
--2  w.  Bi.      water,  diis  is  a  conversion.     If  the  deft,  retain  the  pit's,  dog 
steadfr.^iick.  till  paid  his  keeping,  trover  lies. 

So  trover  or  trespass  for  a  wreck  taken  away  before  seizure. 
2  Saund.  47  a. ;  2  Wils.  23. 

Art.  9,  What  is  not  a  conversion, 

^  1.  Many  of  the  old  cases  belonging  to  this  article  are  er- 
roneous ;  and  especially  before  it  was  well  settled  that  in  this 
action  the  trover  and  conversion  was  a  mere  disposition  of  the 
goods,  which  made  the  deft,  liable  in  damages  for  their  value. 
But  since  this  point  has  been  settled  fully  ;  and  that  this  is  on- 
ly an  action  to  try  the  right  of  property,  and  to  recover  of  the 
deft,  the  value  of  the  goods  he  sees  fit  to  convert  to  his  own 
use,  or  to  dispose  of,  and  which  vests  the  property  in  him,  in 
die  goods,  the  value  whereof  he  pays,  the  courts  have  extend- 
ed it ;  and  though  this  action  is  still  clearly  held  to  be  one 
which  is  founded  in  torty  yet  it  is  such  a  tort  as  .carries  with  it 
se^Coimer^  ^^^y  *^  value  of  the  goods  converted  ;    and  makes  or  works 
aLassignees,   a  mere  exchange  of  property,  the  deft.,  by  the  judgment  hav* 
^•C^ijjy&al.,  itig  as  his  own,  the  goods ;  and  the  ph.  having  a  judgment  and 
Stra  1078      execution  against  him,  for  their  value  in  damages.      2  Esp. 
Adains  r, '     358 ;  Bul.  N.  P.  32,  44  ;  3  Salk.  284  ;   2  Bulst.  310,  314 ; 
Broughton.     2  Phil.  Evid.  121. 

6  Bac.  266,         ^  2.  Cases.    If  goods  be  thrown  overboard  to  save  Ae  ship 
a79,TpoverG.  from  sinking,  it  is  no  conversion. 

^14  Mass-R.      2  Bulstr.  280,  Bird  v.  Astcock ;  it  is  a  conversion  of  rum  if 
E^d"iB3^"'  ^®  carrier  or  his  servant  adulterate  it  while  they  have  the 

possession. 
1  Leon.  228,       §  ^'  ^o  if  one  find  my  goods,  and  accidentally  lose  them, 
Vandrick  v,    or  they  be  taken  from  him,  it  is  no  conversion ;   for  he  does 
6alk*666f     "^^  "^  either  case  dispose  of  them,  as  if  they  were  his  own, 
nor  is  he  in  any  fault.    A  mere  nonfeasance  or  negligence  is 
not.    2  Phil.  Evid.  118. 
Cro.  El.  829,       §  4.    So  if  one  unlawfully  take  my  goods,  and  I  retake 
Th*^  bf"  ^'    ^^®™>  *^'^  '^  '^^  conversion,  for  as  he  was  the  first  wrongdoer, 
thorp.  ^'      it  ^8s  lawful  for  me  to  retake  the  goods,  and  even  in  his  land. 
See  Houghton  t.  BuUer. 
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^  5.  So  if  the  stake-bolder  deliver  the  y^kger  to  the  win*    Cr.  77, 
Qer,  it  is  no  conversion ;   for  it  becomes  bis  where  the  wager    Art  0. 
is  legal.     5  Bac.  255.  Vn^^v-v./ 

^6.  So  if  I  have  a  piece  of  timber  in  my  neighbour's  field,  2  Bulst.  aio, 
and  ask  him  leave  to  bring  it  away,  and  he  refuses,  but  does  Ifi^g*'^*^ 
not  meddle  with  it,  this  is  no  conversion  in  him,  because  he  is  _Moore84i! 
not  guilty  of  any  misfeasance. 

^  7.  So  trover  does  not  lie  against  a  carrier  for  negligence;  2  SBik.655.-K 
but  it  does  for  a  tori;  but  an  action  on  the  case  lies  for  neg-^  ^^^  ^®^^  *^ 
ligence. 

^  8.  So  where  several  persons  have  a  hut,  and  each  one  a  sim.  128, 
cupboard  in  it,  for  his  separate  use  ;   the  ph.,  one  of  them,  Buahei  p,  , 
put  his  goods  into  the  but,  which  he  so  laid  that  the  deft.,  an-  gf^Xsat. 
other  of  them,  could,  not  come  to  his  cupboard  without  re- 
moving them,  he  therefore  removed  them  about  a  yard  nearer 
the  door  and  left  them ;  the  goods  were  afterwards  lost ;  and 
the  question  was,  if  the  removing  of  them  was  a  conversion ;  and 
the  court  held,  diat  it  was  not ;   and  that  the  pit.  by  so  laying 
the  goods  that  the  deft,  could  not  come  to  his  cupboard,  was 
the  first  wrongdoer,  and  so  it  was  lawful  for  the  deft,  to  move 
them. 

^9.  So  if  one  pledge  goods  to  me,  and  I  refuse  to  re-de-  6  Bac.  Abr. 
liver  them,  it  is  no  conversion,  unless  the  debt  has  been  paid,  fS'fl^g^' 
and  80  of  any  other  lien  ;   it  is  no  conversjon  for  him  who  341,  Ma.     * 
has  it,  to  refuse  to  part  with  the  goods  till  that  is  satisfied. 

$  10.  So  if  I  deliver  barley  to  a  maltster,  .to  be  made  into  6  Bac.  257. 
malt,  idad  I  demand  the  barley  of  him,  and  he  refuses  to  de- 
liver it,  this  is  no  conversion  of  the  barley  ;  but  otherwise  if  I 
tender  him  the  payment  for  making  it  into  malt. 

^  11.  In  trover  for  a  cow,  plea,  taken  by  distress  (or  certam  Hob.  187, 
toll  5     held,  a  refusal  to  deliver  is  no  conversion,  where  the  -^gw^vXiile. 
deft*  has  a  right  to  retain  ;  but  generally,  to  retain  goods  from 
the  owner,  after  request,  and  without  a  right  to  retain,  is  suf- 
ficient evidence  of  a  conversion,  though  not  in  fact  a  conversion. 

%  13.  And  according  to  Sergeant  Williams'  notes  on  Snow's  3  Saand.  47» 
case,  whoever  detains  another  man's  goods  without  cause,  ^*  '^^'  ^' 
converts  them :  cites  6  Mod.  213,  Baldwin  t^.  Cole,  and  Syeds 
V.  Hay ;  so  ekes  Dawes  v.  Peck,  3  D.  &  E.  330,  where  it  is  p^wet  v, 
laid  down  as  law,  that  if  there  be  a  delivery  of  goods  to  a  Peck, 
particular  carrier  according  to  the  vendee's  directioiis,  this 
vests  the  property  in  him,  and  be  must  alone  stand  ta  i\m 
risk,  and  have  the  action  if  taken  away ;  and  according  to  tba 
mle  stated  if  any  one  detain  tbem  without  cause  he  converts 
the  vendee's  goods* 

^  13.  Where  a  widow  for  16  years  had  allowed  her  son  to  ^  Baa.  44^. 
possess  her  farm  and  stock,  and  he  sold  part  of  the  stock  to  ^^* 
A,  agaittst  whom  afae  brought  trover  iiNr  not  delivering  it  to 
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Burt.'Bro. 
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Impey's  Sher. 
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Ch.  77.    her  ;    held,  here  was  no  conversion  ;   as  the  son  had  so  long 
Art.  9.      possessed  the  farm  and  stock,  the  court ''  presumed  he  had  a 
V^V^^  property  in  them  ;"  and  that  it  would  be  very  hard  if  a  buy- 
er, for  a  valuable  censideration,  should  lose  his  money  by  her 
setting  up  a  property  in  the  goods,  after  the  property  in  them 
had  been  so  long,  to  all  appearance,  in  the  son. 

^16.  So  if  an  officer  have  a  writ  of  replevin  against  cer- 
tain goods,  specified,  as  they  must  be  in  this  writ,  supposed  to 
be  mine,  and  he  takes  them,  but  in  fact  they  are  another's ; 
this  is  no  conversion,  because  his  writ  commands  him  to  take 
these  identical  goods  ;  but  if  he  have  a  Jieri  facioi  against 
I'T'dd»'^T  ^^  goo<ls,  and  he  takes  those  of  another,  it  is  a  conversion ; 
f  92g. J.  *  for  on  this  fieri  facias  the  officer  is  at  his  peril  to  take  my 
goods.  But  even  in  replevin,  if  the  possessor  of  the  goods 
claim  property  b  them,  yet  the  officer  disregarding  this  claim, 
takes  the  goods  and  carries  them  away,  it  is  a  conversion,  if 
he  do  not  first  have  the  property  determined  in  a  writ  de  pro* 
prietaie  probandoy  and  trover  lies  against  him.  See  this  writ, 
6  D.  fc  E.  88  ;  7  D.  &  E.  177  ;  1  Burr.  20,  37  ;  3  Wils. 
309  ;  Ch.  20,  a.  10,  s.  24  ;  2  Bay's  R.  67. 
'  ^  17.  So  to  take  A's  gate,  illegally  put  by  him  on  the  high- 
way, and  lay  it  on  my  land,  sa  that  he  may  have  it,  is  no  con- 
version. This  was  in  trespass,  and  plea,  a  right  of  way  and  to 
remove  the  gate^  and  replication,  a  subsequent  conversion  ; 
and  the  evidence,  that  the  deft,  put  the  gate  on  his  own  pre- 
mises, from  whence  tlie  pit.  might  have  taken  it  if  he  pleased  ; 
the  pit.  proved  no  trespass  not  covered  by  the  plea*  which 
plea  also  stated  the  deft,  put  it  in  a  convenient  place,  near 
where  it  stood  for  the  pit's,  use.  If  two  joint  owners  deposit 
a  thing  with  A,  one  to  demand  it  legally  must  have  power 
from  the  other. 

^18.  Several  cases  as  to  tenants  in  common  fyc.  The  deft. 
?*'l^209"—  ^^^  ^^^^  '"  evidence  no  conversion,  by  shewing  the  ph.  re- 
2  Saund.  covered  for  the  same  goods  in  assumpsit^  or  that  the  deft,  re- 
47  f.— 1  D.&  tains  them  for  monies  due  for  carrying  them,  or  that  he  retains 
f^kTw  ^^^"^  ^^^  ^^7  other  cause,  which  legally  authorizes  him  so  to 
Brown  V.  '  do  ;  SO,  that  the  deft,  is  tenant  in  common,  or  joint*tenant  with 
K  ^if^N^p"^  the  ph.,  or  parcener  of  the  goods,  and  has  as  good  a  right  to 
35  44.1-2  '  ^e  possession  as  the  pit.  has,  and  the  possession  of  one  is  the 
Johns.  R.468,  possession  of  all ;  but  not  that  the  pit.  is  thus  interested  with 
a'caines  166  ^  ^^^^  person,  for  the  action  being  grounded  on  a  tort^  the  pit. 
—1  Saik!392.  may  recover  for  his  proportion,  if  the  matter  be  not  pleaded 
—1  East  863.  in  abatement :  for  in  actions  on  torts,  another  partner  must  be 
-'  '  pleaded  m  abatement ;  but  in  assumpsit  it  may  be  shewn  in 
evidence  on  the  trial,  for  it  is  not  the  same  contract.  2  D. 
fcE.658;  2  Lev.  113. 

§  19.  But  if  one  tenant  in  oonunon  destroy  the  thing,  trover 
lies  by  another.    As  where  one  sent  a  ship  to  sea,  and  she 
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was  lost ;  this  was  held  to  be  a  destruction  by  the  deft.,  and    Ch.  77. 
a  total  conversion  to  his  own  use  of  what  he  had  only  a  part.     ^ri.  9. 

$  20.  So  a  mere  omission  to  deliver  goods  to  the  pit.  is  no  o^v"^,/ 
convfersion,  where  there  has  been  no  tortious  taking.  As  where  ^Bw"*-  2825, 
the  ph.  had  certain  goods  delivered  to  the  deft's.  wharfinger,  50^  &'at.,  A." 
by  the  master  of  his  vessel,  for  the  use  and  account  of  the  P.  I77i,  cites 
ph.,  to  whom  they  were  directed,  but  were  stolen  or  lost  out  ^2^salk!666. 
of  their  possession ;  and  before  the  action  was  commenced,  the  _see  2  Phil, 
pk.  demanded  them  of  the  defts.,  to  whom  he  tendered  the  Evid.  119. 
wharfage  for  the  same,  but  the  goods  were  not  delivered  to 
him.    And  the  court  decided  that  this  was  no  conversion,  and 
that  trover  did  not  lie,  and  that  the  pit's,  remedy  was  an  action 
on  the  case  ;  that  there  is  no  distinction  between  wharfingers 
and  common  carriers ;    both  receive  the  goods  on  contract ; 
that ''  in  order  to  maintain  trover  there  must  be  an  injurious 
conversion ;  that  this  is  not  to  be  esteemed  a  refusal  to  deliv- 
er the  goods ;  they  cannot  deliver  them  ;  it  is  not  in  their  pow- 
er to  do  it ;  it  is  a  bare  omission.''    Cited  1  Vent.  223,  Owen 
V.  Lewyn,  where  Hale  said, ''  that  if  a  carrier  lose  goods  com-  2  Saand.47  e. 
mitted  to  him,  a  general  action  of  trover  does  not  lie  against  9^^"  ^* 
him."  ^'^°- 

^21.  So  if  A  deliver  goods  to  B,  and  he  refuse  to  deliver  2  Bulstr.  312, 
them  back  to  A,  this  is  no  actual  conversion ;   but  it  may  be  Isaac  o.cierk. 
evidence  of  a  conversion  to  be  left  to  a  jury,  and  will  be  suf-  ^j^^'^' 
ficient  if  B  have  no  lien  upon  them  ;  otherwise  if  he  has.     2  waiter. 
Saund.  47  e. 

^  22.  So  if  A  come  to  my  goods  by  finding,  and  'do  not  ab-  Cro.  Car. 
solutely  deny  to  deliver  them  to  me,  but  says  he  does  not  p^chanlbers. 
know  if  they  be  my  goods  or  not,  this  is  no  conversion  ;    but  -Isee  2  Phil, 
it  may  be  if  he  absolutely  refuse  to  deliver  them,  as  to  deliver  JYJ^-  ^?^r" 
to  the  pit.  his  bond.  145.  ^ 

$  23.    Several  are  tenants  in  common  of  the  property  of  a  1  D.  &  E. 
friendly  society  ;  one  member  intrusted  with  a  box  containing  ^^ii^y'^ 
its  funds,  cannot  have  trover  agaiust  another  member  who  Camsel.— 2 
takes  it,  this  is  no  conversion  in  him.  Saund.  47  g.; 

^  24.  So  the  master  does  not  convert  goods  delivered  to  stra.  605, 
his  servant  till  they  come  to  the  master's  hands,  or  unless  usu-  ^oad  v. 
ally  employed  the  servant  to  receive  goods  in  the  way  of  the 
master's  trade ;  as  where  a  servant  usually  intrusted  with 
pawns,  lost  one,  held  trover  lay  against  the  master ;  and  so 
against  the  servant  for  disposing  of  another's  goods  to  his  mas- 
ter's use,  whether  authorized  by  him  or  not  so  to  do. 

^25.  In  this  case  a  pawn-broker's  servant  took  a  pawn ;  2  Salk.  441, 
the  pawner  tendered  the  money  to  the  servant ;    he  said  he  Jones,  v. 
had  lost  the  goods.  On  this  Holt  C.  J.  held,  trover  lay  against  ^J^7^.Hj 
the  master.    This  case  decided  the  master  was  liable  for  his  Esp.  347. 
servant's  ne^cts. 


19$  CASE  ON  TORTS. 

Ch.  77,        $  26.  In  diis  ^ase  Hughes,  the  bankrupt,  was  posseiMd  of 

Jirt.  9.     the  goods  as  bis,  and  September  22,  1749,  became  a  bank- 

«^^N/^^^  nipt.     September  23,  the  deft,,  Garraway's,  servant,  went  to 

1  Wiia.  826,  Hughes'  shop  to  secure  a  debt  he  owed  Garraway,  and  found 
•ignee  v^  it  sbut  up.  Hughes  delivered  the  goods  to  Smith,  the  deft., 
Smith.  ^^  who  gave  a  receipt  for  the  same  in  the  name  of  his  master, 

and  sold  the  same  for  his  master's  use."  It  was  objected  th« 
action  should  not  have  been  brought  against  the  servant,  as 
the  conversion  is  found  by  the  jury  to  be  to  the  use  of  the 
master,  the  gist  of  the  action.  After  two  arguments,  judge- 
ment for  the  pit.,  for  the  deft,  is  a  tort  feoiorf  then  no  power 
from  his  master  can  excuse  him.  Hughes  had  no  right  to  de* 
liver  the  goods ;  the  gut  of  trover  is  the  detainer  or  disposal 
of  the  goods  of  another  wrongfully,  and  it  b  found  the  deft, 
himself  disposed  of  them  to  his  master's  use,  which  his  master 
could  give  him  no  authority  to  do ;  the  disposal  is  the  deft's. 
own  tortious  act ;  the  act  of  selling  the  goods  is  the  conver- 
sion, and  whether  to  the  use  of  himself  or  another  makes  no 
difference.  The  finding  that  the  deft,  disposed  of  the  goods 
for  his  master's  use  is  only  the  conclusion  of  the  jury,  and 
does  not  bind  the  court.  The  taking  upon  him  to  dispose  of 
another's  property  is  the  tortious  wt^  and  the  gist  of  this  ac^ 
tion.  See  Amoree  v.  Delamine. 
9  Mod.  242,  ^  ^7.  In  this  case  the  pit.  bought  some  sheep,  by  a  good 
24«,  Meres  v,  purchase.  The  same  were  sold  to  one  Marwood,  who  brought 

2  Saand47*iL  "^  action  of  replevin  against  the  pit.  for  taking  them,  and 

Soleby  aided  tbe  officer ;  Soleby  being  Marwood's  servant,  by 
his  order  aided  in  driving  the  sheep  to  Marwood's  ground, 
where  they  left  them.  The  pit.  demanded  the  sheep  of  Sole* 
by,  and  on  his  refusal  to  deliver  them,  brought  trover  against 
him,  and  the  jury  found  tbe  demand  and  refusal,  but  not  any 
conversion.  Judgment,  no  conversion ;  and  the  court  held,  1st. 
property  must  be  proved  in  the  pit.,  as  here  it  was,  and  a  con- 
version by  the  deft. ;  they  that  make  a  bargain  may  dissolve 
it ;  not  against  the  deft.,  for  he  was  guilty  of  no  conversion, 
for  he  only  drove  the  sheep  while  in  the  custody  of  the  law. 

Second.  He  acted  by  his  master's  command-^— though  he 
had  no  title,  his  servant  is  excused  ;  for  if  the  master's  case 
depend  on  a  title,  as  here  a  disputed  one,  true  or  not,  it  is 
enough  to  excuse  hb  servant,  who  cannot  examine  bis  mas- 
ter's title« 

Third.  What  the  deft,  did  was  in  execution  of  legal  pro- 
cess. 

Fourth.  Not  found  there  was  a  conversioo ;  for  the  special 

verdict  only  finds  a  demand  and  refusal,  and  though  this  is  an 

.  .       evidence  of.  a  conversion  to  tbe  jury,  yet  it  is  not  matter  on 

8cl.*259.       which  the  court  can  give  judgment  of  a  cottretsioQ.    But  a 
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semnt  may  be  charged  in  lro««r,  though  the  conTersioii  be    Ch.  17. 
for  bis  master's  benefit.  Jirt.  9. 

§  28.  So  no  action  of  trover  lies  against  executors  or  ad-  v.^^v-^^ 
ministratCMrSf  for  the  troven  and  eonrersions  of  their  deceased  Cowp.  S76, 
testators  and  intestates ;  "  for  trover  is  founded  on  a  tart^  which  j^  ^  ^' 
dies  with  the  tori  feasor  ;"   and  his  conversion  is  no  conver- 
sion by  his  executors  &c. 

.  ^  29.  So  there  is  no  conversion  shewn  if  the  jury  only  find  ^^^^  i^  p  44 
a  demand  and  refusal ;  for  the  deft,  may  refuse  for  good  rea-  46.-I16  Co.  * 
sons,  and  then  he  is  not  guilty  of  any  conversion  5  as  where  m,— 2  Esp. 
he  finds  the  goods,  and  diinks  the  pit.  is  not  the  owner ;  so  sho%7i6i.— 
where  the  deft,  has  a  lien  on  the  goods.  And  a  conversion  2Saand.47e. 
must  be  expressly  found,  the  judges  cannot  infer  it  from  facts 
found,  as  in  Meres  v.  Soleby,  above. 

§  30.  The  distinction  is,  if  the  deft,  has  no  right  to  retain  Ball.  N.  P. 44. 

the  goods  and  has  them  in  his  possession,  then  a  refusal  to  de ^  Raym. 

Kver  them  on  a  demand  made,  is  good  evidence  of  a  convert  Danv!^  22.— a 
sion ;  so  if  there  be  no  evidence  to  shew  he  has  them  not  in  Saand.  47  e. 
his  possession,  but  if  it  does  appear  that  he  has  them  not  in 
his  possession,  as  where  it  is  shewn  he  has  lost  them,  or  they 
have  been  stolen  or  taken  from  him,  then  such  refusal  is  no 
evidence  of  conversion,  as  in  Ross  tr.  Johnson  h  al.,  and  2 
Salk.  655,  though  liable  he  does  not  convert  them. 

$  31.   So  if  the  deft,  cut  down  the  pit's,  trees,  and  leave  2Mod.  SM6. 
them  on  his  land  it  is  no  conversion,  for  he  leaves  them  in  the  —2  ^^P- ^' 
pit's,  possession ;  there  is  no  need  of  a  demand  where  an  ac*  ^^  Cases' 
tual  taking  or  actual  conversion  is  proved ;  and  using  a  thing  170. 
found  is  no  conversion. 

$  32.    Tenant  in  taily  ex))ectant  on  an  estate  for  life,  with-  1  com.  1>. 
out  impeachment  of  waste,  the  deft,  cut  timber  on  the  land,  308/— l  p.  h 
and  had  it  in  possession,  and  this  was  no  conversion,  as  to  the  py^'J;  i)<„, 
ph.,  for  these  belonged  to  the  tenant  for  life,  the  moment  they  or  Don.— 2 
were  cut  down  ;    the  pit.  was  the  tenant  in  tail,  and  brought  Saond.  47  d. 
trover  J  and  he  bad  no  property  in  the  trees. 

$  33.    In  this  case  the  landlord  leased  furniture  with  his  7  d.  &  E.  9^ 
house  ;   an  ofiicer  tortiously  took  it  in  execution  ;   this  is  no  Gordon  v, 
conversion  as  to  the  landlord,  and  he  cannot  have  trover  s,J25'^'^\. 
against  the  officer  during  the  lease ;   for  jto  maintain  trover ^ 
^*he  must  have  the  right  of  possession,  as  well  as  the  right  of 
property  at  the  time,"  and  at  the  time  the  lessee  had  the  right 
of  possesssioh,  and  the  ph.,  the  lessor,  had  parted  witii  it. 

^  34.  If  a  bailee  negligently  keep  a  thing  bailed  to  him,  as  Cro.  El.  21%. 
butt^  8cc.,  this  is  no  conversion;  so  if  a  carrier  negligently  — *Salk.«». 
keep  or  lose  goods,  this  is  no  conversion,  and  the  remedy  in 
either  case  is  a  special  action  on  the  case. 

§  35.  The  bankrupt's  wife  brought  money  to  the  deft,  who  2  Stra.  869, 
bought  India  bonds  with  part  of  it^  then  the  assignee  seized  ^a^ii^p,*' 
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Ch.  77.    part  of  them,  and  accepted  them  as  part  of  the  bankrupt'^ 

Art.  9.     estate ;  and  on  trover  brought  for  the  money,  judgment  tot 

V^p^v^^^  the  deft.     Here  is  no  conversion,  for  the  act  of  purchasing  is 

confirmed  for  part,  and  cannot  be  disavowed  for  the  rest* 
dD.&E.  ^  36.  So  the  pit.  cannot  have  trover  if  the  property  be  not 

wood  v^  ^^^  ^^  ^^^  ^'"^^  ^^  ^^^  conversion ;  as  where  A  stole  goods  and 
Smith.  sold  them  in  open  market  to  the  deft.,  who  sold  them  to  an- 

other before  A  was  convicted ;  the  owner  afterwards  prose- 
cuted A  to  conviction.  Held,  the  owner  could  not  have 
trover  on  21st  H.  VIII.  c.  11,  giving  restitution  to  the  owner 
who  prosecutes  Sec.,  for. the  property  was  changed  by  this  sale, 
and  not  re-vested  in  the  owner  till  this  conviction ;  but  before 
that  time  the  deft,  had  parted  with  the  possession,  and  so  did 
not  convert  the  pit's,  goods.  The  deft,  converted  them  when 
be  sold  them,  and  then  the  plt.'s  property  was  gone. 
7  Mass.  R.  §  37.  Trover  for  forty-one  cords  of  wood  the  pit.  put  on 

607,  Booden  board  the  Laura,  owned  by  the  deft.,  to  be  carried  from  Pe- 
*'      ^'         nobscot  to  Boston  on   freight,  the  master,  John  Booden,  to 
account  to  the  pit.  for  half  it  should  sell  for  in  Boston.    The 
vessel  was  stranded  near  Newburyport;  the  deft,  went  to 
Newburyport  and  took  charge  of  her  and  her  cargo,  the  mas- 
.  ter  being  lost ;  part  he  sold  there,  and  carried  the  residue  to, 
and  sold  it  in  Boston ;  before  the  ph.,  Abraham  Booden,  sued, 
he  made  a  demand  of  the  wood  of  the  deft.    Pit.  recovered. 
There  was  no  doubt  but  that  this  was  an  improper  form  of 
action  ;  but  as  justice  was  done  by  the  verdict,  the  court  would 
not  disturb  it,  but  rendered  judgment  on  it. 
2  Bos.  kT.        ^38.  The  pit.  sent  prints  to  India  by  tlie  defts.  to  sell  there, 
«fcoxwe?/^  agreeing  to  take  back  from  him  such  as  he  should  not  be  able 
a  TauD.  117.  to  sell,  and  to  allow  him  what  he  should  obtain  beyond  a  cer- 
-12  Johns.  R.  tain  price,  with  liberty  to  sell  them  for  what  he  could  get,  if 
«.  Bieecker.'  ^^  could  not  get  a  certain  price.     The  deft,  not  able  to  sell 
—1  Chitty     them  in  India  himself,  left  them  with  an  agent  to  sell,  direct- 
on  Plead.  166.  ing  him  to  remit  the  money  to  the  deft,  in  England.     Held, 
the  pit.  could  not  have  trover  for  the  prints.     The  court 
thought  the  deft,  made  no  agreement  to  bring  the  prints  back, 
and  that  he  had  a  right  so  to  leave  them. 

6  Johns.  R.  ^  39,  Trover  for  a  horse ;  if  demanded  of  the  wife  or  ser- 
Svlngston**  vant  of  the  deft.,  and  a  refusal,  this  is  no  evidence  of  a  conver- 
Cited  2  Phil,  sion  :  2.  The  deft,  having  bought  the  horse  at  a  constable's  sale 

7  JohnV^R*  ^^  execution,  acquired  the  legd  property :  3.  It  must  be  proved 
S64, 268.—  there  was  a  conversion  before  the  commencement  of  the  action, 
«  East  68a-*  a  sale  after  by  the  deft,  will  not  avail ;  to  constitute  a  conver- 
1  Banr.  31.      ^j^^^  ^^  support  the  action,  pit.  need  not  prove  a  manual  taking 

of  the  thing,  nor  that  the  deft,  has  applied  it  to  his  use,  but 
enough  he  assume  a  right  to  dispose  of  it  to  the  exclusion  of 
the  pit's,  right. 
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Art.  10.  Sime  American  eases.  (^  1.  Further  various  forms    Ch.  77. 
of  declarations ;  see  American  Precedents  248, 250.    As  we    Art.  10. 
have  no  statutes  respecting  this  action  of  trover,  we  practise  v^^-v*^^ 
on  English  authorities,  except  some  cases  wherein  our  statutes  f^^^^  ^^^* 
are  the  grounds  on  which  the  rights  of  property  or  possession  15  jobns'^R. 
may  depend.     In  this  view  the  pit's,  right  to  recover  in  this  206,  PetenoK 
action  may  often  depend  materially  or  wholly  on  our  own  \'J^j^'^f^ 
statutes,  Federal  or  State.  74,  Sargean't 

()  2.  This  was  an  action  of  trover  for  hay  on  Sawyer's  Is-  *•  Blunt- 
land,  in  the  county  of  Lincob ;  plea,  not  guilty ;  and  judg-  Van^inii4n» 
ment  for  the  deft.     The  case  was,  the  pit.  had  got  a  judg-  «.  Peabody. 
ment  against  one  Sawyer,  father  of  the  deft.,  who  owed  A  in 
Salem  on  bond,  and  Jones  was  his  surety;  after  the  pit's,  no^  17^,'' 
judgment,  and  Sept.  1788,  it  was  agreed  Jones  should  pay  A ;  Morry  v. 
that  Sawyer's  three  sons  (deft,  one  of  them)  should  pay  Jones,  ^*^^* 
and  their  said  fadier  secure  them.     Jones  paid  A  about  J&90, 
and  the  said  three  sons  each  gave  Jones  a  note  for  £30,  (as 
Jones  testiGed)  so  that  the  deft,  became  a  just  creditor  to  his 
father  in  £30,  and  the  father  gave  the  deft,  a  bill  of  sale  of 
this  hay  the  same  day  he  gave  his  note  to  Jones  (Sept.  27,  What  is  a 
1788.)     Oct.  3,  1788,  the  pit.  extended  his  execution  on  this  l^Jy^"  ** 
hay  as  the  father's  property,  on  the  idea  his  bill  of  sale  to  his  cases.   Far- 
son,  the  deft.,  was  fraudulent  and  void  ;  but  the  court  held  :  p°^^^''|*'5 
1st.  That  where  a  man  is  indebted  to  several  creditors,  and  Jo^ns/R. 
one  of  them  has  an  execution  against  him,  he  may  bond  fide  ^31, 434.— 
convey  enough  of  his  property  to  any  bona  fide  creditor  to  pay  2  Campb.^ 
his  whole  debt.  421.— 

SeciMid.  That  the  deft,  who  had  engaged  to  pay  Jones,  who  i^^Pj' 
had  paid  the  father's  debt,  was  a  bona  fide  creditor  of  his  644!— 
father,  and  entitled  to  be  paid.  15  Johns.  R. 

Third.  That  the  deft,  proved  the  sale  fair  and  honest,  by  4®^^!^  ^ 
proving  that  he,  in  Aug.  1788,  went  to  this  island,  proposed  to  Selw.  261. 
take  the  farm  there,  oq  which  his  father  then  had  this  hay, 
and  to  carry  some  cattle  down  in  the  fall ;  that  the  father  had 
no  cattle  to  winter  or  to  eat  the  hay,  and  that  his  lease  would 
end  the  next  March  \  that  the  deft,  has  no  hay  but  this  to 
winter  his  cattle  upon  ;  and  forbad  the  pit.  to  levy  his  execu- 
tion on  this  hay,  and  shewed  him  his  bill  of  sale,  and  the  hay 
in  the  bam. 

Fourth.  That  these  circumstances  appearing,  the  father's 
deposition  might  be  read  to  prove  the  delivery  of  the  bill  of 
sale,  which  had  no  witness  to  it ;  and  the  giving  possession  of 
the  hay,  there  being,  as  was  said,  nobody  on  the  island  to  see 
possession  given  of  the  hay,  or  the  delivery  of  the  bill  of  sale  ; 
but  the  father's  testimony  was  rejected  till  these  circumstances 
appeared  to  make  the  delivery  of  the  bill  of  sale  and  of  the 
hay  probable. 
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Ch.  7t.        §  3.  This  was  an  action  of  trover  bj  a  seaman  for  his  chest 
Art,  10.    and  clothes.     The  deft,  was  master  of  a  vessel  in  Portland, 
v«i^>/'^h»^  and  the  pit.  mate  on  board  her ;  they  sailed  on  a  foreign  voy* 
Mass..  Cum-    ^ge ;  part  of  the  crew  mutinied  and  obliged  the  master  to 
I797"p'ate"^  return.     After  their  arrival  in  Portland  the  pit.  went  on  shore 
Sydenham.     &c.,  and  the  master  detained  his  chest  and  goods  for  the 
.    owners,  on  the  ground  the  pit.  took  a  part  in  the  mutiny  and 
compelled  the  vessel  to  return,  by  means  of  which,  as  the 
deft,  said,  and  by  the  act  of  Congress  of  July  20,  1790,  the 
pit.  had  forfeited  his  said  goods  to  the  owners  for  his  absent- 
ing himself  be. 

The  court  held  :  1st.  That  if  the  pit.  sued  for  his  goods  in 
the  state  courts,  this  forfeiture  might  be  shewn  b  them. 

Second.  That  the  deft,  could  not  give  in  evidence,  that  the 

deft,  absented  himself  from  the  vessel  in  port,  because  the 

fact  was  not  entered  at  the  time  in  the  log-book  as  that  act 

required  :  but  3d.  That  the  deft,  might  prove  the  pit.  joined  in, 

or  excited  the  mutiny. 

3  Mass.  R.  ^4.  In  this  aciion.it  was  decided,  that  the  writ  in  trover 

v^a^iDfr^  abates  by  the  death  of  the  deft.,  being  an  action  founded  on  a 

toD.  tort,  and  so  dies  with  the  deft.,  and  his  administrator  is  not 

compellable  to  come  in  and  defend  the  action. 

6  Mass.  R  ^  5.  In  this  case  tiie  deft,  hired  the  pit's,  horse  to  go  an 
1  ^k  ^**®*'  agreed  distance,  and  he  went  beyond  that  distance  :  and  held 
Wliaelwright.  ^Y  ^^®  Court,  that  he  was  liable  in  trover  for  an  unlawful  con- 
version ;  and  the  ph.  cannot  recover  in  this  case,  for  that  he 
**  so  carelessly  and  immoderately  drove  and  rode  the  said 
horse  and  sleigh,  and  so  neglected  to  take  proper  care  of  the 
said  horse,  and  exposed  him  after  said  immoderate  driving  and 
riding  for  so  long  a  time  to  the  extreme  coldness  of  the  weath- 
er," that  the  horse  died,^nd'the  sleigh  was  broken  be.  It 
was  agreed  the  deft,  did  not  ride  the  horse  immoderately,  or 
neglect  to  feed  or  cover  him  ^properly  with  clothes.  Judgment 
for  the  deft.  The  declaration  was  in  case  as  above.  The 
ground  of  this  opinion  was,  that  th^  deft,  rode  the  horse  "  to 
a  place  without  the  contract ;"  then  his  use  of  him  was  a  con- 
version ;  but  had  he  returned  the  horse,  he  might  in  trover 
have  given  this  fact  in  evidence  in  mitigation  of  damages. 

(^  6.  Towne,  administrator,  v.  Lovett ;  see  Ch.  29,  a*  8 ; 
administrator  sues  the  deft,  for  converting  a  deed  in  the  intes- 
tate's life  time,  and  trover  for  a  stove  ;  see  Fixture,  Ch.  76, 
a.  8. 
3  Johns.  R.         ^  7.  Trover  or  detinue  will  lie  for  a  promissory  note  in  the 
^oSufnki  ^*"^^  ^^  ^  ^""^  person,  but  not  against  the  payee  for  the  note 
'  by  the  maker,  after  he  has  paid  it.  See  2  Phil.  Evid.  120. 

7  Johns.  R.         (j  8.  If  A  agree  with  me  to  build  me  a  ship,  and  to  furnish 
v.^  Johnson!    ^^^  timber  for  the  frame,  and  I  am  to  advance  him  money  and 
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to'fumish  the  materials  for  the  joiner's  work,  and  she  is  built  on    Ch.  77. 
land  A  hires,  I  have  no  property  in  her  till  she  is  finished  and    Art.  1 1  • 
delivered  to  me,  and  hence  cannot  have  trover,  if  before  fin-  v•i^^/'^^.^ 
ished  she  is  attached  and  sold  on  execution  for  A's  debt ;  but 
the  buyer  will  hold  her  against  me. 

Akt.  11.  Pleadings  and  defence  Sfc.  in  trover. 

^  1.  There  is  no  form  of  action  in  the  books  in  which  the 
DJeadings  are  more  simple,  concise,  and  plain  than  in  this. 
The  declaration  is  always  in  substance  in  the  same  form. 

The  pit.  states  that  at on he  was  possessed  of  the 

goods  he  sues  for,  his  property,  describing  them  of  the  value 

of ,  and  being  so  possessed  there,  afterwards,  the  same 

day,  lost  them,  which  there  afterwards  on  the  same  day  came 
to  the  hands  and  possession  of  the  deft,  by  finding,  some- 
times by  delivery,  and  the  deft,  at  on converted 

them  to  bis  own  use.   Trover  is  transitory.  Salk.  290. 

,  The  pit.  may  declare  generally  the  goods  came  to  the  Bull.N.P.as. 
hands,  or  specially  by  finding,  and  this  need  not  be  ]^^^'^' ^^* 
proved  as  it  is  only  inducement.     The  thing  sued  for  may  be 
described  by  parol  evidence.    14  East  274,  How  v.  Hall. 

^  3.  GeneraUy  the  pit.  ought  to  say  the  property  is  his,  but  Mod.  691.^ 
if  not,  and  only  that  he  was  possessed,  it  is  good  after  verdict,  ^•^^  ^*** 
bad  after  default. 

It  is  sufficient  in  a  declaration  by  an  executor  to  say  the  Mooro  60i.^ 
testator  was  possessed,  and  made  the  ph.  executor,  without  ^Cro.^i36~ 
stating  the  executor's  possession ;  and  regularly  the  value  of  663.-^7  d!  k, 
the  goods  ought  to  be  averred,  as  a  fact  to  be  proved  in  order  ^*  ^^* 
to  ascertain  the  amount  of  the  damages. 

^  4.  "  And  if  the  pit.  has  never  had  actual  possession  of  the  ^'S'^J  ^^' 
goods,  he  need  not  allege  that  he  was  possessed  ;"  as  where  132,  jeDkini 
the  pit.  sues  as  executor  or  administrator,  but  ^'  as*the  proper-  v.  Plumb, 
ty  of  the  goods  draws  to  it  a  possession  in  law,  the  executor 
also  may  declare  on  his  own  possession  as  executor." 

^  6.  "  Whenever  trespass  for  taking  goods  will  lie;  that  is,  2^und.47t 
when  they  are  taken  wrongfully,  trover  will  also  lie  ;"  for  one  824lli^*arr. 
may  qualify,  but  not  increase  a  tort.     This  rule  is  not  ques-  31. 
tioned  in  any  modern  cases ;  see  3  Selw.  1153. 

^  6.  Atid  the  trial  of  the  merits  in  one  is  a  bar  to  the  other  ^^""*Ca^^ 
of  trespass ;  but  judgment  against  the  pit.  in  trespass  is  not  a  d6._cro.  £1. 
bar  to  trover,  for  there  may  be  no  force  to  justify  trespass,  668.— Sir  T. 
yet  a  conversion  or  disposal  of,  or  using  the  goods  to  support  qi^j^^''^ 
trover.    1  Burr.  20.     And  the  cases  are  numerous  in  which  e.  266, 267. 
trover  will  lie,  and  not  trespass ;  as  where  goods  are  lent  and  — ^  Saik.2W. 
detained,  so  in  the  case  of  Cooper  v.  Chitty,  above  stated,  and 
Smith  V.  Miller ;  1  D.  &  E.  475,  Clerk  v.  Withers.    A  con- 
version laid  in  England  may  be  proved  in  Ireland. 
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Ch.  77.        ^  7.  Husband  and  wife.     When  the  action  is  brought  by 

Art.  11.    ftaron  and /eme,  there  is  sometimes  some  question  how  the 

v^^^/^^p^'  ad  damnum  shall  be ;  so  how  the  action  is  to  be  brought  on 

fii^F^v^'""  ^^^  conversion  of  the  wife,  she  may  convert  alone  or  with  him. 

4  Yeiv.  165        $  ^'  ^^  ^^^  "'^^^  >^  ^^  ^^^^9  ''^  ^  fi^^  convert  goods  before 

166.  marriage,  or  the  wife  alone  during  marriage,  trover  lies  against 

Blackburn^  ^*  busband  and  wife.     In  the  first  case  the  conversion  is  to  her 

V.  Greaves,     tise,  unless  the  subject  matter  is  in  existence,  and  the  husband 

refuses  to  deliver  it  up  on  demand,  then  it  may  be  said  the 

conversion  was  to  their  use.      In  the  last  case  the  conversion 

mast  be  laid  to  the  use  of  the  busband  only,  and  if  the  joint 

act  of  both,  he  alone  may  be  sued,  Cro.  Car.  254,  294  ;   or 

Perry  r.         both,  laying  the  conversion  to  his  use,  Yelv.  165,  Draper  «• 

^>S6>'  Fulker.    If  laid  to  their  use,  it  is  fatal  even  after  verdict ;  the 

same  and  other  cases.      But  otherwise  in  trespass,  for  in  this, 

the  use  in  surplusage,  Andr.  242 ;    2  Stra.  1094 ;    Selwyn 

1159. 

Bull.  N.  P.41.      ^  9.  So  this  action,  being  founded  on  a  torty  may  be  brought 

against  one,  a  party  to  the  conversion,  though  the  goods  be 

actually  converted  by  another. 

()  10.  Where  the  deft,  must  plead  in  abatement  the  pit.  is 
partner  with  another,  see  Stra.  820,  stated  above. 

2  Sauncl.47e.      §  11*  As  the  bailee  recovers  to  his  own  use  and  is  charge- 

able over  to  the  bailor,  the  bailee  must,  in  trover,  conclude  to 
.  his  own  damage. 
12  Mod.  101.  ^12.  "  The  conversion  is  the  gist  of  the  action,  and  in 
trover  against  ten  defts.  wherein  the  pit.  declared  of  a  finding 
by  ten,  and  a  conversion  by  nine,  and  judgment  against  the 
ten ;  the  court  said  the  conversion  was  the  gist  of  the  action  ; 
for  if  a  man  find  goods,  it  is  lawful  for  him  to  take  them, 
whence  this  is  error,  but  if  you  get  it  amended  in  the  Com- 
mon Pleas,  we  will  get  it  amended  here,'* — ^was  on  error  in  the 
B.  K. 

3  Sehv.  1154.      ^  13.  If  one  tenant  in  common  bring  trover  against  anoth- 

er, this  is  good  evidence  to  defeat  the  action  on  the  general 

issue. 
8  Se\w.  1167       ^  14.  A  and  B  are  part  owners  of  a  chattel,  A  brings  tro^ 
Sedgworth  0!  ver,  and  the  deft,  does  not  plead  this  in  abatement,  B  then 
Overend.       ^ay  sue  alone,  and  the  deft,  cannot  plead  in  abatement  of  his 

action. 
3  8elw.  1159.      $  15.  If  trover  be  brought  by  husband  and  wife,  the  deo^ 

laration  ought  to  state  the  possession  in  him,  and  damages  to 

him  ;  but  it  may  be  alleged  he  and  she  converted  the  goods 

to  his  use. 
AearsvXisle,      ^  16.  A  plea  in  justification  must  either  traverse  the  con- 
2  £»p.  360.     version,  or  confess  and  avoid,  for  the  conversion  is  the  gist  of 

the  action,  and  it  is  not  enough  to  justify  the  taking  only. 
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(^  17.  If  trover  be  ibr  money  be.,  the  deft,  may  be  aUowed  Ch«  77. 
to  bring  the  thing  sued  for  into  court ;  but  it  was  said  the  court  Jlrt.  11. 
would  not  aHow  this  in  trover  for  goods.  2  Stra.  1191,  Oli-  v^^VX^ 
▼ant  r.  Bereno.  Stra.  I4a.— 

§  18.  And  where  the  goods  are  of  a  certain  value,  and  ^  J^^-  ^^ 
there  is  no  tart  to  increase  the  damages,  they  may  be  brought  whetten  v.  ' 
into  court ;  2  W.  Bl.  902  5  1  Wils.  23 ;   or  delivered  to  the  Fuller.— a' 
pit.  and  costs  paid  to  the  time  of  the  motion,  3  Burr.  1363,  Stra.822. 
Fisher  v.  Price  ;  but  the  mechanic  toob  of  one's  trade  not  al- 
lowed to  be  brought  in,  1  Johns.  R.  65,  66. 

^19*  The  plea*  The  general  issue  is,  notguihy.  And  it 
is  alleged  in  many  books  that  there  need  be  no  plea  in  this  ac- 
tion, but  this  and  a  special  plea  of  a  release. 

On  general  principles  every  ground  of  defence  that  shews 
the  conversion  was  lawfol,  may  be  in  evidence  on  this  issue, 
for  the  giat  of  this  actiop  is  wrongful  conversion,  and  whatev- 
er proves  no  wrongful  conversion  or  detainer  is  evidence. 

$  20.  Hence  in  trover  for  a  gun  the  deft,  may  give  in  evi-  Bull.  N.  P.48, 
dence  he  was  a  game-keeper,  and  took  the  gun  by  virtue  of  f^^2^'^^^' 
22  b  23  Ch.  11. ;   so  that  he  took  the  goods  for  toll,  though  iJ60.— Lofft 
in  trespass,  this  must  be  specially  pleaded.    A  general  release  323. 
is  a  good  plea. 

$  21.  If  an  administrator  bring  trover  on  his  own  possession,  3  Selw.  1160, 
the  deft.,  on  not  guilty,  may  give  in  evidence  a  will  and  an  Blaiufieid  v. 
executor ;  but  if  on  the  intestate's  possession,  deft,  must  plead  ^y^^* 
it  in  abatement,  and  2  Ld.  Raym,  824. 

^22.  The  statute  of  limitations  must  be  pleaded,  and  if  7  Mod.  99, 
the  trover  be  before  six  years,  and  the  conversion  after,  the  S*^  j**?"f  "' 
statute  cannot  be  pleaded,  for  the  action  accrues  on  the  con-    '^°  ^'*^  ' 
version  ;   hence  the  conversion  is  the  point  to  be  attended  to. 

§  23.  Though  it  has  been  said  by  Twisden,  and  others,  2  Esp.  357.— 
that  in  trover  there  is  only  the  plea  of  not  guilty  and  a  release ;  ^^^^  ^^^> 
yet  there  is  no  doubt  but  that  several  special  pleas  may  be  Coridon. 
pleaded,  where  the  defence  is  mainly  matter  of  law  ;  as  wine 
seized  for  prisage,  Salk.  654 ;   so  a  special  judgment  in  tres- 
pass, for  the  same  matter  or  goods,  2  Esp.  357 ;  to  a  recove- 
ry in  trover  against  J.  S.  for  the  same  goods,  2  Esp.  357  ; 
though  all  these  may  be  in  evidence,  358  ;  so  distress  for  port 
duties  may  well  be  specially  pleaded  in  trover. 

^  24.  Defence  or  ground  of  defence  in  trover  is  very  vari- 
ous. It  involves  perhaps  more  questions  of  property  than  de- 
fence in  any  other  kind  of  action,  as  must  already  appear  in  the 
many  cases  in  this  chapter.  But  in  some  authors  more  of  the 
grounds  of  defence  in  trover  are  considered  at  large  under  this 
head  than  in  others.  Some  consider  the  doctrines  or  laws  at 
large  as  to  fixtures,  liens,  bailments,  many  kinds  of  sales,  &c. 
under  the  head  of  trover  ;  others  not ;  and  in  this  work  they 
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Ch.  77.  are  considered  very  much  by  themselves ;   Item ,  for  mstance. 

Art.  11.  are  the  subject  of  a  separate  chapter,  so  bailments  &c. 

\^rv^^  ^  25.  Often  trover  is  brought  in  England,  and  sometimes 

Rolan  V.  here,  for  stoves,  iron-backs,  coppers,  and  things  that  are  or 

Fieich^,  15  ^re  not  fixed  to  the  freehold,  and  so  are  a  part  of  it  or  not ; 

4^"4a>.—  '  so  personal  estate  and  subjects  of  this  action  or  not,  according 

Deft.  ID  tro-  to  circumstances.  Whether  a  thing  be  subject  to  a  lien  or  not, 

^JH^VLr^    is  a  fixture  or  not,  is  bailed  or  not,  sold  or  well  mortgaged  or 
prove  prop-  .      '  ,        .  ,/  ,  ,        .  ,     ,  .  ^  " 

erty  in  a        not,  are  questions  that  have  as  little  to  do  with  this  action  as 

**"ph*f*F^H*  ^"*®  other  kinds  of  actions.     In  &ct  they  are  questions  of 
i22,thoD^    property,  general  or  special,  that  very  frequently  arise  quite 
not  connect-  independently  of  all  actions.    These  questions  may  be  settled 
thirT^'^nwn    ^^        parties,  with  or  without  suits,  as  they  agree  or  not.     If 
'  the  defence  be  a  fixture,  that  is,  if  trover  is  brought  for  one, 
and  for  which,  of  course,  this  personal  action  of  trover  does 
not  lie,  the  head  of  fixtures  is  to  be  resorted  to,  ibr  the  law 
on  this.     So  as  to  bailment,  and  liens  &;c.,  and  sometimes  un- 
der other  heads ;  for  instance,  trover  may  be  against  an  inn- 
keeper or  carrier,  factor  or  dyer,  Sic.  for  detaining  the  pit's, 
horse  or  cloth,  and  the  defence  may  be  the  lien  of  either* 
This  comes  more  properly  under  the  heads  of  Liens,  and  of  Inn- 
keeper, Carrier,  Factor,  &c.  for  each  one's  lien,  and  so  his  de- 
fence is  of  a  particular  kind.  The  lien  of  a  miller,  for  instance, 
to  retain  for  his  toll  or  price  of  grinding,  requires  quite  a  dif- 
ferent consideration  from  that  of  a  factor  for  his  general  bal- 
ance ;  so  that  of  an  attorney  for  his  labor  and  charges  on  pa- 
pers, and  that  of  a  manufacturer  for  his  labor  and  charges  on 
the  goods. 
4  Esp.  R.165,      I^  IS  a  good  defence  in  this  action  to  prove  the  thing  sued 
Drake  v.        for,  was  taken  to  do  a  work  of  charity  or  a  kindness  to  the 
*'"*•*'"        ph.,  and  with  no  intention  to  injure  it,  or  to  convert  it  to  the 
deft's.  use,  and  in  such  case  if  any  accident  happen  to  it,  this 
is  no  illegal  conversion  ;  but  as  it  would  be  a  justification  in 
trespass,  so  it  is  a  good  answer  in  trover. 
4  Johns.  R.        ^26.    So  it  is  a  good  defence  to  shew  a  vessel  wrecked 
34, 4iy  Grant  and  sold  according  to  foreign  laws.     As  where  an  American 
w.  Bf 'Lachlui.  yggggi  ^ag  captured  by  a  French  privateer  and  carried  to  a 
Spanish  port,  then  to  Samana,  where  she  was  put  in  requisi- 
tion by  the  French  government,  and  sent  to  Barracoa  where 
she  was  dismantled  and  abandoned  ;   there  she  stranded  on 
the  beach,  was  sold  by  the  officer  of  the  port  at  auction,  ac- 
cording to  the  laws  of  the  place,  and  bought  by  an  American, 
who  at  a  great  expense  repaired  her  at  New  York,  and  there 
was  demanded  by  the  original  owner,  and  who  brought  trover  ; 
and  judgment  against  him,  for  the  property  was  changed  by 
the  sale,  by  the  laws  of  Spain,  in  cases  of  wreck  or  derelict. 
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§  27.  Where  an  execution  is  no  defence  for  the  creditor.    Ch.  77. 
The  deft,  got  judgment  and  execution  against  the  bankrupt,  and    Art  12» 
accompanied  the  officer  in  levying  the  execution.     This  exe-  v^^^v^^./ 
cution  was  afterwards  avoided  by  a  commission  of  bankruptcy.  L5®j3  ^' 
Held,  trover  lay  against  the  creditor,  though  the  goods  were  Menbam,  •»- 
regularly  sold  ;  and  though  he  never  has  received  either  the  si^ee, 
goods  or  the  value  from  the  officer.      So  it  is  the  same  thing  !:^  g^^^JSJ* 
if  the  creditor  give  a  bond  to  the  officer ;  this  is  intermeddling.  Rush  v.  Ba-  ' 

Art.  12.  Evidence  in  trover,.  ^  1.  In  this  action,  as  above  ker. 
stated,  the  plt«  must  prove,  first,  property  and  right  of  posses- 
sion m  himself  in  the  goods  in  question,  at  the  time  of  the 
conversion.  So  much  was  it  necessary  for  the  pit.  to  pfove 
in  the  ancient  action  of  detinue  in  order  to  recover  the  goods 
themselves;  and  this  action  of  trover,  in  many  respects, 
comes  in  the  place  of  that,  to  recover  damages  to  the  value  of 
the  goods  instead  of  the  goods  themselves. 

$  2.  He  must  prove  the  value  of  the  goods  converted,  and 
also  sufficiently  identify  them  in  his  description  of  them  in  his 
declaration,  and  in  his  evidence ;  but  as  he  sues  only  for  dam- 
ages, it  is  enough  for  him  so  to  describe  the  goods,  and  so  to 
prove  his  description  as  that  the  jury  may  fairly  understand 
his  case,  and  so  as  that  if  another  action  be  brought  it  may 
fairly  appear  they  have  been  already  sued  for. 

^  3.  The  pit.  must  prove  possession  in  the  deft.,  and  a  con- 
version by  him.  Evidence  to  prove  his  possession  is  of  but 
little  importance,  unless  his  conversion  be  also  proved,  and 
evidence  to  prove  his  conversion  is  the  very  essence  of  the 
pit's,  case.  What  evidence  does  or  does  not  prove  the 
deft's.  conversion  is  a  question  that  may  arise  in  thousands 
of  cases.  It  is  not  often  necessary  to  prove  how  the 
deft,  came  by  the  goods,  whether  by  finding,  delivery,  or  oth- 
therwise,  this  being  only  inducement,  or  in  what  particular 
manner  he  has  possessed  them  ;  his  conversion  of  them  is  the 
only  essential  matter  to  be  proved,  and,  as  will  be  seen  by  the 
cases  l>efore  stated,  conversion  means  disposal  or  retainer  of 
goods,  or  a  personal  chattel,  to  the  deft's.  use  ;  the  question 
turns  upon  what  is  an  unlawful  or  wrongful  conversion,  dispo- 
sal, or  retainer.  Many  cases  as  to  this  point  have  been  ahready 
stated  ;  a  few  more  must  suffice. 

§  4.    If  the  evidence  be  that  the  carrier,  or  wharfinger,  re-  2  Saand.47e. 
tains  the  goods  of  the  ph.,  because  he  refuses  or  neglects  to  Yorke  v. 
pay  the  carriage  or  wharfage  of  them,  this  evidence  proves  ^iLd^lSaym 
no  conversion,  as  the  deft,  has  a  right  to  retain  till  thus  paid.  762, 867. 
It  follows,  if  Uie  deft,  has  any  lien  on  them  for  a  debt  due  to  i^"'®*'*  ^^» 
him  from  the  owner  of  them,  the  owner,  to  prove  a  conver-  waiJeJ!**'  "* 
sion,  must  prove  he  paid  or  tendered  the  debt  before  he 
sued. 
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Ch.  77.        But  if  the  pit's,  evidence  proves  the  carrier  or  wharfinger 
Art.  13«    broke  open  a  box  containing  the  goods,  or  sold  them,  or  used 
K^^^\r^^   tbenii  or  having  them  in  his  possession  and  no  lieoi  and  his 
2  Salk.666.—  refusing  to  deliver  them  or  let  the  pit.  take  them,  or  if  the 
^astra.8id,  P^^'^*  evidence  proves  the  deft,  claims  them  as  his  own,  or  as 
Syedav-Hajr.  another's,  this  evidence  proves  a  conversion.     Blulgrave  «. 
Ogden,  Brun  v.  Roe,  Brown  v.  Hedges,  Halleday  o.  CaneseU, 
above. 
6  Mod.  212,        So  where  a  carpenter  worked  in  the  king's  yard  and  reliis- 
BaldwiD  r.      ed  to  labour  there  any  more,  and  the  surveyor  retained  his 
2  PhilTEvid.  ^^^  undcT  a  pretended  usage,  and  refused  to  deliver  them 
119.-^6  £ast  on  demand  made ;  held,  this  evidence  proved  a  conversion, 
^^'  for  the  surveyor  assumed  upon  himself  the  property  in  and 

right  of  disposing  of  another's  goods ;  and  whoever  detains 
another's  goods  without  cause,  takes  upon  himself  the  right  of 
disposing  of  them. 
Cro.^638,      ^  5.  So  if  the  pit's,  evidence  proves  his  servant  purchased 
nday  V. '    °  goods  for  him,  and  that  the  deft,  converted  them,  the  pit. 
Hicks.  proves  a  conversion,  and  may  maintain  trover ;  for  by  the  ser- 

vant's possession  the  proper^  is  vested  in  the  pit. 
2Saund.47h.      ^  6.  So  if  the  evidence  be  that  the  pit.  bought  goods  of  A, 
and  ordered  them  to  be  sent  by  a  particular  carrier,  and  a 
delivery  to  him  or  his  servant,  and  that  a  stranger  has  taken 
them,  the  pit.  proves  his  conversion  and  may  have  trover,  for 
the  delivery  to  the  carriej*  or  his  servant  named  by  the  pit.,  is 
a  delivery  to  the  pit.,  and  vests  the  property  in  him  ;  and  if 
lost  or  damaged  the  loss  is  his,  and  the  pit.  only  can  sue  the 
carrier.    So  if  the  pit.  order  ihem  to  be  sent  by  land  carriage, 
294     ^^^  there  be  but  one  mode  of  conveyance  by  land  carriage. 
Vale  V.  Bayic.  ^®  case  is  the  same  as  an  order  to  send  by  a  particular  car- 
_8  D.  &  £.    rier,  and  if  the  seller  pay  for  booking  it  makes  no  difference, 
^,  Dawes  t.  jjjy  j^^  ^^jy  p^^yg  ^  agent  to  the  vendee.  See  Davis  ».  James, 
*^*'''  Ch.  24,  a.  I ;  and  Ch.  23,  a.  5. 

Cro.  Car.  ^7,  So  in  trover  for  a  debenture  the  pit.  need  not  state  the 

r.^  Chambers.  ^^^^  ^^  ^^^^^  s"""'  ^^  ^^  >s  ^^^  possessed  of  it,  and  may  not 
know  them  ;  but  if  he  do  state  them,  he  must  prove  them  ex- 
actly, or  be  non-suited  ;  cited  3  Selw.  1165. 
4  East  130,         ()  8.  So  if  the  ph.  bring  trover  for  a  ship,  and  prove  the 
Robertson  v.  f^^^  of  possession  as  owner,  it  is  good  evidence  prima  facie  of 
cir<Mi^2  Phil,  ownership  or  property,  without  documents,  as  the  bill  of  sale 
Evid.49,12].  or  the  ship's  register,  until  some  contrary  evidence  is  pro- 
3^  SflttoDv.  ^^^^d*     '^^'^  IS  ^^  ^^^  general  principle,  that  actual  posses- 
Back,  sion  of  a  personal  chattel  as  owner,  in  contemplation  of  law, 
draws  to  it  general  property,  or  this  possession  is  prima  fade 
good  evidence  of  property  on  which  the  pit.  may  declare  as 
of  his  own  goods,  and  give  this  possession  in  evidence  to  prove 
them  so  :  and  it  will  be  sufficient  if  there  be  no  evidence  of 
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rigbt  t>r  property  in  the  deft.,  and  such  considerations  explain    Ch.  77. 
many  cases,  saying  the  pit.  must  prove  property.  Art.  12. 

^  9.  Wherever  the  deft,  conies  into  the  possession  of  the  v^^^v-^^ 
goods  by  an  unlawful  taking,  it  is  itself  a  conversion,  and  the  Brain  v.  Roc, 
pit.  need  not  prove  a  demand  ;  but  this  he  n^ust  do,  as  also  o^eo)^Bag- 
a  refusal,  where  the  deft,  comes  to  the  possession  by  delivery,  shaw  v.csow* 
finding,  or  by  bailment,  or  other  ways  not  tortious  or  unlawful.  *'^^*  *"• 
However,  in  this  case,  where  his  possession  begins  lawfully, 
as  on  finding  a  jewel  or  taking  up  a  stray  beast,  yet  if  he  ille- 
gally use  it,  as  if  he  wear  the  one  or  work  the  other,  this  is  a 
conversion,  and  no  demand  is  necessary. 

^10.  In  this  case  the  evidence  was,  the  ph.  delivered  |  ^•'^- ^^^•t 
goods  to  a  manufacturer  to  do  something  with  them  in  the  Kep^ii.  a. 
course  of  his  business,  and  when  applied  to  for  them,  he  l>.  1808.  Se« 
merely  made  excuses  for  not  returning  them  as  he  was  to  do,  ng^^'f" 
but  did  not  absolutely  refuse  to  delivef  them.     Held,  this  evi-  157! 
dence  does  not  prove  a  conversion,  lind  the  true  remedy  is 
assumpsit  on  his  contract ;  he  made  no  claim  to  the  goods  in 
act  or  words. 

^  11.  In  this  action  the  evidence  was,  that  the  bankrupt,  in  2  H.  B.  186, 
contemplation  of  insolvency,  and  to  defeat  his  creditors,  sold  a  *^'  Niion, 
large  quantity  of  goods  to  the  deft*,  and  delivered  them ;  soon  j^n^ns!'  *' 
after,  W.  committed  an  act  of  bankruptcy,  and  his  assignees 
brought  trover  ;  and  judgment  against  them,  because  they  did 
not  prove  any  demand  of  the  goods.  And  the  court  held,^a 
demand  and  refusal  necessary  to  be  proved  to  support  trover  ; 
for  when  the  sale  was  made,  the  parties  were  competent  to 
contract ;  ^*  there  was  no  unlawful  taking  of  the  goods,  though 
the  transaction  was  liable  to  be  impeached  by  the  assignees ; 
they  might  either  affirm  or  disaffirm  the  contract.''  Had  they 
demanded  the  goods,  a  refusal  to  deliver  them  *^  would  have 
been  evidence  of  a  conversion."  According  to  this  case,  he 
who  receives  goods  under  a  sale  fraudulent  on  the  seller's 
part,  does  not  so  take  them  as  to  be  guilty  of  a  conversion  ; 
but  quaere,  if  this  decides  the  case  where  the  buyer  is  know- 
ingly a  party  to  a  fraudulent  sale. 

%  12.  It  is  exclusively  the  province  of  the  jury,  to  decide 
when  a  demand  and  refusal  are  evidence  of  a  conversion  or 
not.  Mires  v.  Soleby,  ante,  and  S  Selw.  1176  ;  Ross  v.  John- 
son ;  and  Kirkman  r.  Hargraves ;  York  v.  Greenough,  ante. 

^13.  The  pit's,  evidence  must  prove  the  goods  came  to  Salk.  441, 
the  possession  of  the  deft,  himself;  tor  a  delivery  to  a  servant  ^^^^' 
IB  not  sufficient,  if  the  goods  do  not  come  to  the  hands  of  the 
deft.,  unless  the  servant  be  employed  by  his  master  to  receive 
goods  for  him,  and  the  goods  are  delivered  in  the  way  of  his 
trade,  as  if  a  pawn  be  delivered  to  a  pawn-broker's  servant. 

VOL  III.  27 
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Ch.  77.        in  trover  the  pit.  proved  a  demmd  of  satisfaction  for  the 
Art.  12.    goods  taken  and  a  refusal,  and  this  was  was  adjudged  to  be 
\,^^^\/r^^  sufficient  evidence  of  a  conversioui  though  there  was  no  de- 
^^*7t.  122,     mand  of  the  goods  themselves. 

CMC.*  ^*  ^  ^'**  Trover  is  for  damages  ;  hence  the  deft,  cannot  oblige 

1  wns.23.      the  pit.  to  take  the  jewel  be.  for  which  the  action  is  brought. 

6  Johns.  R.         ^  15.  In  trover,  evidence  the  pit.  promised  to  retui^i  the 

Aiorker.^^'  ^  goods  to  the  pit.,  and  he  has  not  returned  them,  is  evidence 

Stra.  813.       of  a  conversion,  and  a  previous  demand  aqd  refusal  n^ed  not 

be  proved.    This  may  be  a  general  rule,  but  clearly  it  must 

have  its  exceptions ;  though  no  return,  many  facts  may  prove 

no  coilversion. 

1  Johns.  Cas.  ^  l^-  It  is  said  in  this  case  if  the  deft,  admits  he  had  the 
406,  La  Place  pit's,  goods,  and  that  he  has  lost  them,  this  is  sufficient  evi- 
10  Joists* X  **®°^®  of  ^  conversion ;  and  that  a  demand  of  payment  or 
172,287.        satisfaction  generally,  fd^  goods,  is  a  sufficient  demand.  These 

two  cases  are  doubtful  .jaw  at  least. 
8  Johns.  Cas.      ^17.    If  a  master  of  a  vessel  refuse  to  deliver  to  the 
411,414,  Ju-  freighter  his  goods,  it  is  evidence  of  a  conversion,  though  the 
Kemp—  "     freight  be  not  paid  or  tendered,  if  the  master  waive  his  claim 

2  Phil.  £vid.  of  a  Ken  on  the  goods.  As  if  A  ship  goods  at  a  foreign  poit 
^^'  ^  for  New  York  by  the  master,  and  the  merchant  assign  the  bill 

of  lading  to  C,  who  demands  the  goods  and  tender;  a  sum  for 
freight,  but  if  sufficient  does  not  appear ;  the  master  refuses  to 
deliver  them,  saying,  he  is  ordered  by  the  ship-owners  not  to 
do  it,  and  makes  no  objection  to  the  tender  of  the  freight,  he 

2  L.  Raym.     is  guilty  of  a  conversion.     A  right  to  retain  may  be  waived  f 

'^-  18  Johns.  R.  167. 

^18.  Trover  lies  against  a  carrier  for  refusing  to  deliver 
goods  given  him  to  carry  ;  but  not  against  hjm  for  refusing  to 
deliver  goods  given  to  bis  servant,  unless  he  has  been  guilty 
of  an  actual  conversion. 

6  Johns.  K.         ^19.  If  property  in  the  custody  of  the  law  be  lost  without 

VjolSSt!^^  the  officer's  negligence,  trover  does  not  lie.  As  where  an 
officer  attached  a  raft  of  timber  as  A's  property,  and  took 
possession  of  it  be.  at  C's  suit,  and  while  in  the  officer's  pos- 
session and  his  agent's,  a  storm  carried  away  a  part  of  it,  which 
was  lost ;  A  brought  trover  against  C ;  held,  it  did  not  lie,  for 
while  in  the  officer's  possession  it  was  in  the  custody  of  the 
law,  and  the  deft.  A,  pit.  in  the  former  action,  was  not  liable 
for  the  loss,  there  being  no  negligence.  Confession  does  not 
prove  a  record.  1  Phil.  Evid.  312. 

§  20.  Description  in  trover.  Very  general  descriptions  in 
trover  of  the  goods  &£c.  converted  have  been  allowed,  espe- 
cially after  verdict ;  as  trover  for  "  old  iron,"  Wils.  70.  Tro- 
ver for  a  horse,  evidence  a  gelding,  and  sufficient,  2  L.  Raym. 
J  209*    So  for  a  suit  of  child-bed  linen  and  a  mujSfi  unexcep- 
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tionable  after  verdict,  1   L.  Rayro.  133.     So  trover  for  a    Ch.  77. 
parcel  of  diamonds  is  sufficient ;  so  for  so  many  ounces  of   Art.  12. 
cloves,  mace,  and  nutmegs,  without  specifying  the  quantity  of  v^^*v^^p/ 
-each,  good  after  judgment  by  default,  1  L.  Raym.  688.  Tro-  1 1^  ^— 
ver  for  400  pieces  or  ends  of  boards,  good ;  2  L.  Raym.  Hartfort  v. ' 

1219.  Jones. 

§  31.  The  deft,  sold  a  ship,  (afterwards  lost  at  sea)  this  he  ^^J^^' 
claimed  under  a  defective  title  from  a  trader  before  his  bank-  Hubbard.^ 
ruptcy.     Held,  his  assignees  could  maintain  trover  against  the  6£ast638.~ 
deft.,  widiout  proving  a  demand  and  refusal ;  the  bankrupt's  2  cdn/il'^ 
conveyance  being  defective  did  not  pass  the  property,  and  then 
the  deft's.  sale  was  a  conversion.  See  2  Phil.  Evid.  119. 

^  22.  When  a  carrier  loses  goods  by  accident,  trover  lies  Peake's  N.  p 
not  against  him,  but  does,  when  he  delivers  them  to  a  third  ^i^bTlell 
person,  and  is  an  actor,  though  under  a  mistake.    5  Burr.  Taylor  i^ 
2825,  Ross  V.  Johnson  ;  4  Esp.  R.  156  ;  and  see  also  Brom- 
ley V.  Coxwell,  2  Phil.  Evid.  118;  Stra.  576 ;  2  Salk.  655. 

^  23.  A  agreed  to  buy  of  B  the  remainder  of  a  term,  and  ^  Bos.  &  P. 
B  delivered  to  A  the  lease  to  get  an  assignment  written ;  A  p^i,^*"^  ^* 
then  got  au  enkrgement  of  the  term  from  the  landlord,  and 
refused  to  accept  B's  assignment  or  pay  the  full  price,  be- 
cause B's  under-tenant  had  removed  some  fixtures ;  also  A 
refused  to  return  the  lease ;  held,  this  was  evidence  of  a  con- 
version of  it,  and  trover  lay  against  him. 

^  24.  Held,  a  tenant  j^vr  autre  vie  has  no  such  property  in  ^  Bos.  &  P. 
trees  cut  down  by  a  stranger,  as  to  support  trover,  for  though  ^*^^^J,^ 
such  tenant  has  a  special  property  in  them  while  standing,  yet  combe. 
that  property  ceases  when  they  are  cut  down. 

^  25.  in  this  case  the  defts.  distrained  for  goods  for  a  poor  J,^""^  ****> 
rate  in  the  hands  of  the  representatives  of  the  person  liable  to  v.Evans&^d! 
pay  the  rate ;  held,  proof  bo  previous  demand  had  been  made  parish  offi- 
on  the  representatives  was  not   evidence  of  a  conversion,  ^"- 
thougb  the  tax  was  demanded  of  the  intestate,  and  of  his 
widow  and  representative  after  his  decease,  but  not  adminis- 
tratrix, but  the  pit.  was  administrator.     See  Lien,  several 
cases. 

^  26.  A  and  B  owned  a  parcel  of  salt,  A  sold  his  half  to  2  Cain,  lee, 
the  pit.  by  B's  consent ;  held,  this  severed  the  tenancy  in  nfc^ock!— 
common,  and  bn  B's  refusal  to  deliver  A's  proportion,  the  pit.,  9  Johns.  R. 
his  vendee,  might  well  have  trover ;  see  1  East  363,  Smith  r.  4^»  St.  Joho 
Stokes.     This  salt  was  a  divisible  article.  *'    *°  "°^* 

^  27.  A  declaration  m  trover  for  fifty  pieces  of  square  tim-  ^^,  ®^^» 
ber,  held  certam  enough,  though  the  quantity  each  piece  or  Thompson. 
all  the  pieces  contamed  was  not  shewn  ;  so  a  declaration  for  Talbot  v. 
^'  old  iron*'  was  held  good  on  a  motion  in  arrest  of  judgment  ^^'''* 
Willes  70,  and  cases  cited. 
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Ch.  78.  ^  28.  This  was  trover  against  four  defts. ;  held,  all  cannot 
Art.  1.  be  found  guilty  on  the  same  count,  without  proof  o£  a  joint 
v^^-v*^*/  conyersion  by  all,  was  trover  against  two,  bankrupts,  and  two, 
1  Maoie  k,  as  their  assignees.  Proof  was,  the  bankrupts  before  such,  re- 
«92  Nicholi  ceived,  and  after  such,  pledged  the  goods  without  authority  to 
V.  Gleiuiia  &  do  so  ;  and  the  assignees  after  the  bankruptcy  took  possession 
M-  of  the  goods  and  refused  to  deliver  them  to  the  pit.  on  de- 

mand. Held  also,  joint  conversion  was  not  proved;  the 
pledging  was  the  conversion  before  the  assignees  existed  as 
assignees,  and  their  refusal  to  deliver  on  demand  was  another 
and  theur  conversion. 

Notes.  Forms  in  Trover,  8  Wentw.  372,  380 ;  and  Index 
25,  28,  references  to  forms ;  American  Precedents  248, 249 ; 
8  Wentw.  Index  75,  77. 


CHAPTER  LXXVIII. 


CASE  FOR  WASTE. 


1  Wms.  Art.  1.    ^1.  This  action  on  the  case  far  waiie  requires 

2  Do^^^^  particular  attention,  as  upon  this  subject  the  English  law  but 

partially  applies,  and  we  have  had  but  little  practice  and  but  a 
few  decisions  of  our  own  to  guide  our  opinions.  We  have  no 
Federal  statute  as  to  waste,  and  only  partial  limited  statute  pro- 
visions in  Massachusetts,  so  that  waste  is  ascertained,  and 
remedies  for  it  are  had  here  mostly  by  the  common  law  of 
England,  adopted  here  with  some  variations.  So  far  as  we 
have  statutes  on  the  subject  they  controul  the  common  •  law, 
and  therefore'ought  first  to  be  attended  to. 
Mais.  Act.  ^  2.  This  act  of  1786,  the  old  law  revised,  enacts,  '^  that 

1786  Vited    '^^  ^"^  person  holding  any  lands  in  common  and  undivided, 
cb.  194,  a.  6.  shall  cut  down,  destroy,  or  carry  away  any  trees,  timber-wood, 
S«e  statutee   or  underwood  whatsoever,  standing  or  lying  on  such  lands  kc." 
o^    aiiie,  c.       ^  3   ijijjjg  ^^^  extends  only  to  tenants  in  common,  joint- 
tenants,  and  coparceners,  and  only  to  an  offence  or  wrong  done 
by  one  of  them  ;  and  further  only  where  he  shall  not  give  the 
previous  notice  in  writing.     Hence  in  all  other  cases,  even 
among  tenants  in  common,  joint-tenants,  and  coparceners,  the 
common  law  as  in  force  here,  applies ;  and  in  all  cases  of  lands 
held  in  seperalty ;  and  in  all  cases  of  strangers  committing 
waste  on  these  common  and  undivided  lands,  the  common  law 
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here  applies.  And  hy  this  act  the  party  commhtiiig  waste  for-    Ch.  78. 
feitsooly  damages,  and  not  his  interest  or  estate  in  the  place    Art.  1. 
wasted.  v^^^v*^^ 

^  4.  By  this  act  (the  old  law  revised,)  when  executors  or  ?!'";  ^^^' 
administrators  neglect  to  pay  debts,  and  suffer  the  real  estate  j^^  ^'^^^ 
of  the  testator  or  intestate  to  be  taken  in  execution,  they  are  8.  See  YeiV. 
guilty  of  waste.  See  Executors  and  Administrators.  ^^^>  ^^' 

This  act  has  no  relation  to  strip  and  waste  made  on  the 
land  in  the  appropriate  sense  of  waste. 

^  5.  This  act  provides  in  cases  of  insolvent  estates,  that  if  Mass.  Act. 
on  executions  against  the  estates  of  persons  deceased  a  return  1794,^' 
be  duly  made,  **  that  the  executor  or  administrator  refused  or 
neglected,  upon  due  request,  to  satisfy  the  same,  such  refusal 
or  neglect  shall  be  deemed  waste,"  and  they  personally  liable,— 
same  remark. 

<^  6.  This  act  (the  old  law  revised,  except  that  made  no  Mass.  Act, 
forfeiture  of  the  place  wasted)  relating  to  dower,  provides  that  ^^^^^^  ^ 
no  woman  ^^  endowed  of  any  lands,  tenements,  or  heredita-        ' 
ments,  shall  commit  or  suffer  any  strip  or  waste  thereon,  upon 
penalty  of  forfeiting  the  part  of  the  estate  upon  which  such 
strip  or  waste  shall  be  made,  and  damages  assessed,  for  waste, 
to  him  or  them  that  have  the  immediate  estate  of  freehold  or 
inheritance  in  remainder  or  reversion,  by  an  action  of  waste  to 
be  brought  therefor  ;  and  all  tenants  in  dower  shall  maintain 
the  houses  and  tenements  with  the  fences  and  appurtenances 
whereof  they  may  be  endowed,  in  good   repair  during  the 
term,  and  shall  leave  the  same  so  at  the  expiration  thereof." 
This  act  does  not  define  strip  and  waste. 

§  7.  This  act  (the  old  law  revised)  respecting  ejectments  ^^inrige 
&c.  provides,  that  if  any  person  sue  in  ejectment,  or  other  ^ect.  3.'  * 
real  action,  to  recover  any  lands  or  real  estate  unjustly  with- 
held from  him. by  any  person,  ^'  and  such  person  in  possession, 
or  other  person  pending  such  action,  and  after  the  service  of 
the  writ  therein,  shall  make  strip  or  waste,  by  cutting,  felling, 
or  destroying  the  wood,  timber-trees,  or  poles,  standing  or 
growing  on  such  land  sued  for,  he  or  they  making  such  strip 
or  waste,  shall  for  every  such  offence  forfeit  and  pay  to  the 
ptrty  aggrieved  treble  damages,  to  be  recovered  in  an  action 
in  any  court  proper  to  try  the  same,  after  the  pit.  or  deft,  has 
recovered  his  title  and  possession  of  such  estate  sued  for." 
This  act  is  limited  to  defts.  and  others  who  make  strip  and 
waste  pending  suits  to  recover  the  lands,  and  for  it,  gives  only 
damages,  to  be  recovered  in  an  action,  which  must  be  an 
action  on  the  case  in  nature  of  waste,  and  it  seems  to  be  lim- 
ited to  waste  m  cutting  trees  be. 

^  8.  By  this  act  it  is  provided,  "  that  in  all  actions  of  waste.  Mass.  Act. 
ejectment,  or  other  real  actions,  where  possession  of  the  in-  ^^  i>«sccnt. 
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Cr.  78.    Iieritance  alleged  to  have  descended  is  the  object  of  the  suit, 

Art,  2.      all  the  heirs,  or  any  two  or  more  of  them  may  join  therein,  or 

v^^'v*^  each  one  may  prosecute  for  his  particular  share  of  such  inher* 

itance  ;"  and  the  same  rule  shaU  extend  to  joint-tenants  who 

are  or  may  be  disseized. 

These  are  the  few  statute  provisions  we  have  on  this  subject 
of  waste.  Neither  of  these  acts  properly  defines  what  waste  is, 
and  they  but  very  imperfectly  touch  the  subject,  nor  has  there 
been  much  practice  on  them.  Men  oldest  in  practice  at  the 
bar  in  this  State,  scarcely  recollect  an  action  brought  for  waste, 
or  case  m  nature  of  waste.  It  remains,  therefore,  to  inquire 
what  the  common  law  is  here,  in  connexion  with  these  acts  on 
this  subject  of  strip  and  waste.  This  inquiry  very  naturally 
divides  itself  into  two  parts :  1.  What  is  waste  :  and  2.  What 
is  the  remedy. 

Abt.  2.  pHmt  u  toaste.  ^1.  It  is  clear  that  some  of  the 
cases  of  waste  in  England,  but  not  all,  are  waste  in  this  state. 
Waste  as  to  buildings  and  fences  roust  be  the  same  in  both 
countries,  because  the  reasons  are  the  same.  In  both  they 
are  equally  necessary,  and  in  both  applied  to  the  same  uses. 
But  in  regard  to  trees  and  timber,  the  same  reasons  and  prin- 
ciples do  not  so  fully  apply  as  there,  in  all  cases.  England  is 
an  old  country  where  trees  are  raised  even  for  fuel  by  planting 
and  industry,  almost  as  much  as  com  or  grain  is.  This  is  a  new 
country,  where,  except  in  some  parts,  of  late  years,  the  great 
object  has  been  to  destroy  trees,  to  clear  up  the  land,  and  to 
bring  the  wilderness  or  natural  forests  into  cleared  lands  for 
cultivation  and  pasturing ;  yet,  however,  most  of  the  cases  in 
England  as  to  trees  and  timber  will  apply  here,  generally  in 
regard  to  all  fruit  trees  which  are  raised  and  cultivated  here 
as  there,  by  planting,  engrafting,  and  labour,  and  for  the  same 
purposes,  equally  for  producing  in  this  country  as  in  England 
a  part  of  the  necessaries  of  life  or  its  conveniences  ;  and  in  all 
cases,  so  far  as  the  same  principles  of  reason  apply,  the  com- 
mon law  applies.  So  :my  exceptions  in  our  leases  or  in  cre- 
ating estates  here  will  be  construed  by  the  same  rules  of  the 
common  law  Tiere  as  in  England ;  as  if  there  one  leases  land 
and  excepts  the  trees,  and  the  lessee  cuts  them  down,  he  is  not 
liable  to  waste,  for  the  trees  were  not  demised  or  leased ; 
Ball.  N.  P.  and  for  taking  them  he  is  liable  as  for  taking  any  other  pro- 
119.  perty  of  the  owner.    The  same  rule  in  these  respects  holds  in 

both  coimtries  ;  trespass  is  the  remedy. 
Co.  L.  63,54.      ^  2.  Waste  is  a  destruction  in  houses,  gardens,  trees,  lands, 
Ml  Ms^"'  *°^  other  corporeal  hereditaments  to  the  disinherison  of  him 
2  Selw.  N.  P  ^^^  ^^^  ^he  reversion  or  remainder  in  fee  or  tail.     It  is  wtwd 
1148, 1150.—  or  voluntary y  "  as  where  the  lessee  pulls  down  houses;"  or 

1  Cruise  63,  ^  ^ 

#6.-6  Com.  D.  tit.  Waste.    Some  forms,  Bohun  399,  401. 
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^^permimvey  as  when  he  suffers  a  bouse  to  be  burnt  by  negli-    Ch.  78. 
geace  or  mischance,  or  suffers  it  to  be  uncovered,  whereby  the    Art.  3. 
timber  becomes  rotten,"  or  to  let  it  fall  for  want  of  repairs,  v^^-v^^ 
and  generally  '*  whatever  does  a  lasting  damage  to  the  inherit- 
ance is  waste ;"  so  whatever  depreciates  its  value  is  wastse. 
This  is  a  settled  rule  in  both  countries,  and  is  folMded  in  rea- 
son ;  for  it  is  a  wise  policy  in  the  law  to  preserve  all  perma* 
nent  estates,  as  lands  and  inheritances  unimpaired  ;  and  when 
it  so  happens,  that  A  has  such  an  estate  for  his  life,  and  B  the 
remainder  of  it,  the  true  legal,  as  well  as  the  equitable  idea  is, 
that  A  shall  during  his  term  receive  the  rents  and  profits,  no 
more  or  less,  leaving  the  estate  itself  as  he  found  it,  unimpair- 
ed, well  preserved,  and  undiminished,  for   so  much  as  he 
diminishes  the  estate  itself,  he  wastes,  or  lessens,  or  destroys 
it ;  and  so  much  as  he  takes  more  than  the  rents  and  profits, 
so  much  does  he  exceed  his  own  rights  and  injure  the  inherit- 
ance of  B.    This  rule,  laid  down  as  above,  by  Coke,  Black- 
stone,  and  all  the  best  law  writers,  is  so  fundamental,  that  it 
runs  through  and  governs  in  every  case  or  question  of  waste,  i  CraiseSO.-* 
This  rule  is  extremely  clear  and  well  founded,  and  the  only  4  Co.  62.— 
difficulty  is  in  applying  it  to  the  numerous  cases  varying  as  |  ve^.'266^ 
to  facts  that  arise  in  practice.     The  clause  without  impeach-  id.Le,  65, 
ment  of  waste,  does  not  extend  to  malicious  waste ;  hence,  ^T"*  ^*""- 
not  to  be  committed  by  tenant  for  life  without  be.,  but  equity 
will  restrain  him. 

Art.  3.  Ccues  of  VDa$te»  k  !•  Within  this  leading  princi- 
ple the  following  cases  have  been  adjudged  to  be  waste  in 
England,  and  I  think  such  are  waste  here. 

$  2.  In  houses  and  buildings.  It  is  waste  to  *^  remove  2  Bl.  Com. 
wainscot  floors  or  other  things  once  fixed  to  the  freehold  of  ^J^ci^' 
the  house  ;"  so  benches,  furnaces,  be.  once  so  fixed.  ssZ^i  Cruise 

^  3.  So  it  is  waste,  *'  if  the  house  be  burnt  by  the  care-  <^ 
lessness  or  negligence  of  the  lessee ;"  and  "  the  tenant  must  Li'l^^V 
keep  the  house  from  wasting,  though  no  timber  grow  on  the  53.!^  bi. 
ground."  Chr.  Notes 

$  4.  So  it  is  waste  to  remove  glass  annexed  to  the  windows  ^''- 
by  nails  or  in  other  manner,  for  it  is  parcel  of  the  house  and 
inheritance  and  goes  to  the  heir,  and  though  the  lessee  put  it  ^^^f^x?^' 
into  the  windows  at  his  own  expense,  for  being  once  in,  it  is  j^^^^,  j^  ^' 
part  of  the  house  and  inheritance.    And  a  house  burnt  down 
must  be  seasonably  rebuilt. 

$  5.  So  it  is  waste  to  build  a  new  house,  and  suffer  it  to  be  ^'^^^^ 
wadted  when  it  is  built ;    for  when  it  is  built,  it  is  part  of  the  Hob.  R  284. 
estate.     But  Hobart  makes  a  just  distinction,  which  is  this  :  2  Rol.  8i6._ 
To  build  a  new  house  is  not  waste ;  but  it  is  waste  to  take  the  ^f  1.$^^ 
timber  to  build  or  to  repair  it ;  and  so  if  the  lessee  build  a  new  isi.'.uCo,  L. 
house,  and  do  not  repair  it,  he  is  guilty  of  waste ;   and  so  if  ^' 
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Ch*  78.    the  house  be  ruinous,  and  he  suffers  it  to  be  more  so ;   so  to 
Art  4.      suffer  a  house  to  be  waste,  and  then  to  cut  timber  to  repair  it, 
v.^^l«'^i^  is  double  waste ;   for  though  the  lessee  may  cut  timber  to  re- 
pair it,  where  not  occasioned  bj  his  fault,  yet  not  where  it  is 
occasioned  by  his  misconduct,  whether  permissively  or  volun- 
tarily. 

^6.  So  if  a  house  be  uncovered  by  a  tempest,  it  is  waste 
not  to  repair  it,  but  not  if  whoUy  blown  down, 
s  Dyer  108.        ^"^  '^  ^^  "^  waste  to  destroy  a  plank-floor,  unless  it  be  al- 
leged to  be  fixed  to  the  soil,  Bedford  v.  Smith  ;  nor  is,  it  waste 
D  er  361       ^  P^  down  walls,  unless  alleged  to  be  covered  in  ;  nor  is  it 

^*^  waste  to  cut  a  trench  in  a  field  to  carry  off  the  water. 

2  Saund.  228      $  7.  This  was  an  action  of  waste,  for  waste,  sale,  and  des- 
to  260,  Colo  truction  in  houses  in  London,  by  lessee  for  years,  the  original 
1  Modt'iM]^    deft.,  to  the  disinheriting  of  Cole,  the  ph.,  assignee  of  the  re- 
same  case,      version  ;  the  action  was  called  '*  a  plea  of  waste  f*  the  declara- 
tion states  the  lease  and  titles  of  the  pit.  and  deft.,  and  the 
waste  to  be  by  prostrating  a  brew-house,  part  of  the  said 
messuage,  of  the  price  of  £1000,  and  taking  and  carrying 
away  several  coppers  and  things,  each  alleged  to  be  fixed  kc. 
GKen's  lessee  had  puUed  down  this  brew-house,  and  ^*  built  a 
number  of  small  tenements  in  lieu  of  them,"  which  improved 
the  rent  from  from  £120  to  £200  a  year;  but  resolved  to  be 
waste,  "  because  the  nature  of  the  thing  and  of  the  evidence 
was  altered."     P.  259  n.,  states  the  rent  improved  &c. 
Sergeant  §  8.  So  if  the  tenant  pulls  down  the  house,  and  re-builds 

J!^t  26^  another  not  so  long  and  wide  as  the  other,  it  is  waste  ;  so  if 
2^  *'P*  *  he  re-builds  larger  than  the  other.  Damage  to  the  value  of 
22d.  not  waste  ;  but  to  the  value  of  20d.  in  one  house,  22<f. 
in  another,  and  I2d.  in  a  third,  in  all  54^.,  made  waste,  p. 
351 ;  so  to  change  meadow  into  orchard  is  waste :  cites  Dyer 
37  a  ;  Co.  Lit.  53  b ;  2  Roll.  Abr.  814 ;  "  for  it  is  generally 
true  the  lessee  has  no  power  to  change  the  nature  of  the 
thing  demised."  This  case  as  to  the  value  was  decided  when 
money  was  very  valuable,  wheat  a  shilling  a  bushel  or  nearly ; 
4f .  6d.  sterling  then,  probably  purchased  as  much  labor  as 
1^5  now  does. 
Cases  CU.  Xbt.  4.  Waste  in  trees.    §  1.  As  to  these,  two  things  are 

4'^2*Mod*  ^  ^^  considered.  1st.  The  lessee's  rights  to  take  estov^ 
94.— Hob.  ^^'*  ^d«  What  trees  are  part  of  the  inheritance,  so  not  to  be 
206.— Bac.  taken  by  him  at  all,  or  but  to  repair  some  other  part  of  the 
^•^J[j!^  ^'  estate  ;  we  must  ascertain  what  estovers^  or  wood  the  lessee 
V^aste  D.  6,  has  a  right  to  take,  are,  for  to  take  these  is  not  waste,  but  hts 
E.4u  right. 

13  Co.  68,  ^  2.  Estover  and  bote  are  of  the  same  meaning ;    hotejs  a 

Heyden's 

case.-lCruise  63,  265—2  P.  W.  66.— Cruise's  D.  tit. 3,8.  16, 19.— Co.  L.  41,  52,  63.— Esto- 
vers are  not  capable  of  parliUoD,  2  Cruue  646,  nor  can  a  recoTery  be  suffered  of  them,  5 
Cniise  882.—  3  BI.  Com.  36. 
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S&xon  word  and  means  the  same  as  etioveri  which  is  a  French    Ch.  78. 
word,  and  each  means  to  furnish;  botes  or  estovers  are,  1st.    Art.  4. 
Plough-bote«     2d.  Hay-bote.     3d.  House-bote,  had  in  a  rea-  V^V^^ 
sonable  manner  by  lessee  for  life  or  years,  ^^without  provision 
of  the  party,  and  be  may  take  them  on  the  land  demised  with- 
out any  assignment,  unless  he  be  specially  restrained."  Plough- 
bote  is  sufficient  wood  to  repair  the  "  instruments  of  husband- 
ry."    "  Hay-bote  or  hedge-bote,  is  sufficient  wood  for  repair- 
ing the  hedges  or  fences."     ^*  House  or  fire-bote,  is  a  suffi- 
cient allowance  of  wood  to  repair  or  to  bum  in  the  house." 
*'  These  botes  or  estovers  must  be  reasonable  ones."     The 
very  uses  to  which  these  are  to  be  applied  limit  them  to  ba 
reasonable,  and  the  quantity  and  kind  are  well  measured  by 
the  purposes  ;  as  enough  of  a  proper  kind  to  repair  buildings, 
fences,  and  tools  of  husbandry.      There  seems  to  be  no  un- 
certainty but  in  fire-bote,  or  fire-wood  ;  as  to  that  there  seems 
to  be  no  fixed  rule  by  which  to  ascertain  the  exact  quantity, 
or  the  kinds  ;    shall  the  tenant  keep  one  fire  or  four,  large  or 
small  ones,  or  burn  this  kind  of  wood  or  that  f      On  these 
points  the  books  give  no  precise  answers ;  and  there  seems  to 
be  no  particular  limitations,  except  as  follows :   '  The  tenant 
for  life  or  years,  has  no  right  to  take,  and  it  is  waste   to  cut 
down,  any  fruit-trees,  in  any  orchard  or  garden,  except  those 
pa^t  bearing  fruit ;  for  they  are  raised  for  another  use  than  fu- 
el ;  but  Coke  says,  it  is  not  waste  to  cut  down  fruit-trees  which 
do  not  grow  in  orchards  or  gardens  ;  but  perhaps  it  must  be 
waste  here,  where  many  of  our  most  valuable  apple  and  other 
firuit-trees,  are  not  in  either.     It  is  not  the  practice  for  tenants 
to  cut  thrifty  scattering  apple-trees,  nor  can  it  be  allowable. 
7  Johns.  R.  2^7,  237,  Jackson  v.  Brownson.   Where  wood  is 
cut  down  on  leased  land,  by  the  lessee,  or  his  assigns,  in  such 
a  manner  as  materially  to  injure  the  inheritance,  it  is  waste, 
and  the  lessee  is  liable  to  an  action  for  the  breach  of  the  cov- 
enant against  waste,  see  a.  10,  11. 

^  3.  So  it  is  waste  to  cut  timber-trees  ifor  fuel ;   so  to  top  2  bi  C 
them,  "  or  do  any  act  that  may  decay  timber-trees.".    In  Eng-  281.1-Co.  L. 
land  it  is  said,  "  oakj  ash,  and  elm,  are  timber  every  where  ;"  63-* 
but  "  birches  8ic.,  are  timber  only  in  those  places  where  they  esH^dkeu' 
are  used  in  building  for  man's  habitation."  ^^  Timber  is  part  of  deo's  case--^- 
the  inheritance,"  and  "  if  blown  down  by  the  wind,"  the  "  les-  1/^2^*  ^ 
sor  shall  have  it,  and  not  the  tenant  for  life,  or  the  tenant  for  Bacon's  Law 
years  ;"  '<  but  if  they  be  dotards  without  any  timber  in  them.  Tracts,  ao3. 
the  tenant  for  life,  or  the  tenant  for  years,  shall  have  them,*'  Hj  i/^t  ^' 
for  such  tenant  "  has  but  a  special  interest  or  property  in  the  66.— 1  Cmise 
trees,  being  timber-trees,  as  things  annexed  to  the  land,  so  M.— 1  Saund. 
long  as  they  are  annexed  to  it ;"  but  when  severed  by  him  or  ^com.^J. 
—Co.  L.  63,  67.— Doct.  k  Stud.  49.— 1  Craise  64/--^  lost.  643.— Cro.  £1..  18.— 3  C0.6C 
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Ch.  73.    any  other,  this  special  property  ends.  But  it  is  no  waste  in  the 
Art.  5.     lessee  to  cut  down  underwood  or  dead  trees  ;   so  be  may  cut 
v^>^v*^»/   trees  on  the  land,  to  make  repairs  there.  But  it  is  waste  to  let 
the-  young  germans  of  wood  be  destroyed  ;    so  it  is -waste  to 
turn  trees  into  coal  for  fuel,  when  there  is  sufficient  dead 
wood ;   so  to  cut  trees  for  repairs,  and  then  to  sell  them  is 
waste,  by  the  sale ;  and  to  re-purchase  them,  and  to  use  them 
in  necessary  repairs,  does  not  purge  the  waste. 
Co.  L.  68.-2      $  4.    So  it  is  waste  to  cut  trees  for  fuel,  when  there  is  dry 
Roi.820,822,  wood  cnough ;  so  for  new  poles  for  fences,  where  none  were 
£1.  '698.^j     before,  or  for  a  new  house ;    so  if  he  sells  trees,  and  repairs 
Johns.  R.267.  With  the  money  it  is  waste  ;   so  if  he  cuts  down  for  repairs 
"^^M?"  ^*'  ^^*ch  are  not  necessary ;   or  for  repairs,  when  there  shall  be 
occasion  ;  or  for  repairs  occasioned  by  the  lessee's  own  fault, 
s  D.  Sl  £. .         k  ^*  ^^y  ^6^3  ^^^  timber-trees  which  are  used  in  building, 
4a0w— Cro.  J.  as  beach  trees  in  Buckinghamshire,  or  birches  in  Berkshire, 
sm!^  Bftc.  ^^^  ^  ^™®  places  oaks  two  years  old,  where  plenty,  may  be 
468— Dyer    cut  as  fire  wood,  but  after  the  age  of  twenty  they  cannot  be 
f^i?^-  P'lJ-  wood.  But  as  hornbeams,  hazels,  willows,  sallows,  &c.  though 
G6.— Dyer  19  ^^^  years  old  will  never  be  timber,  it  is  no  waste  to  cut  them, 
pi.  110.— 8     But  it  is  waste  to  lop  and  top  ash  and  elm  trees;    and  if  the 
Cro!  ^rl88  ^^'^^^  ^^^^^  ^^^  ^^^^  ^^^  *U  ^^^  timber-tTces,  great  oaks  ex- 
680.— 2  P. w!  cepted,  it  is  waste  for  the  lessee  to  fell  timber.    But  it  is  not 
606.— Co.  L.  waste  for  the  lessee  to  cut  trees  reserved  by  the  lessor,  but  it 
is  a  trespass,  for  they  are  no  part  of  the  leased  premises,  and 
waste  can  only  be  in  the  thing  demised.    Cro.  C.  531 ;  Cro. 
J.  126;  Moor's  R.  812. 
8  East.  190,        $  6.  If  trees  be  excepted  out  of  a  lease,  waste  cannot  be 
*.^>  ®ood-     committed  in  cutting  them  down ;   so  ejectment  cannot  be 
ng  iv,   lY  -  j„.Qught  as  Tor  waste  committed  upon  the  leased  premises ; 
was  ejectment  on  the  ground  of  forfeiture  incurred  by  the  ten- 
ant's committing  waste  in  cutting  down  timber-trees,  contrary 
to  a  proviso  in  his  lease ;  also  a  proviso  if  the  lessee  commit- 
1  Saund.822  ^®^  waste,  the  lessor  might  enter;  for  when  trees  are  except- 
f.  5,  Foster  '  ed  in  the  lease,  the  lessee  has  no  manner  of  interest  in  them, 
•.SpooDw>--  and  if  he  either  fell  or  damage  them,  the  lessor  may  have  an 

™***  action  of  trespass  against  him. 
Co.  L.58.— a  Art.  5.  Changing  one  kind  of  land  into  another. 
Bl. Com. 282.  §  I.  In  England  it  is  waste  for  the  tenant  to  change  one 
— Hob^R.  j^u^j  Qf  Ij^i, J  jjjjQ  another,  as  to  convert  ploughland  into  wood- 
Ssand.  259,  I&iid,  meadow  into  plough  or  pasture-land,  or  wood  into  crabte 
Williams'  land,  or  pasture  into  plough-land,  or  to  turn  plough  or  meadow 
l^ise  67  ground  into  pasture  or  woodland.  And  for  this  two  reasons 
Worsiey  tr.'  are  given.  Isl.  It  "  changes  the  course  of  husbandry."  2d. 
Staart.  a  The  evidence  of  the  estate."     For  then  when  a  piece  of 

land  which  is  conveyed  and  described  as  pasture-land,  for  in- 
stance, ia  found  to  be  plough-land,  the  evidence  of  tide  is  made 
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doubtful.    But  the  second  reason  never  applied  to  this  State,    Ch.  78. 
for  the  kind  of  land,  as  pasture,  plough-land,  &c.  never  has    Art,  6. 
been  named  as  at  all  material  in  our  deeds  or  records  of  lands,  v^^-v^^p/ 
And  in  our  real  actions  the  pit  demands  possession  of  so  many 
acres  of  land,  without  saying  of  what  kind  ;  often  there  is  ev- 
ery, or  almost  every  kind,  demanded  in  the  same  writ,  all  by 
the  general  name  of  land,  bounded  so  and  so. 

^  2.  And  the  first  reason,  the  changing  of  the  course  of 
husbandry,  applies  here  but  in  part ;  for  it  has  been  our  con- 
stant usage  to  change  pasture,  mowing,  and  tillage  lands,  the 
one  into  the  other,  as  occasions  have  required ;  woodland  can- 
not be  brought  into  any  other  without  cutting  off  the  timber 
which  brings  it  under  another  head.  On  the  ground  of  change 
we  can  have  no  general  rules.  If  from  the  usage  and  prac- 
tice of  the  country  there  is  any  one,  it  is  that  the  tenant  shall 
not  turn  land  cleared  into  woodland.  Yet  many  cases  may 
clearly  come  within  the  first  principle,  general  and  primary,  in 
all  cases  of  waste  above  stated  ;  as  where  a  piece  of  meadow, 
soft  and  very  valuable  as  a  piece  of  mowing-land,  is  turned  in- 
to a  pasture,  and  spoilt  by  the  cattle's  breaking  the  soil  to  pie- 
ces by  their  feet ;  but  in  this  case  it  may  be  a  question  if  the 
charge  against  the  tenant  could  be  for  changing  the  employ- 
ment of  the  land,  as  from  meadow  or  mowing,  to  pasture ;  the 
charge  would  rather  be  for  impoverishing  the  land  and  making 
it  of  less  value.  We  may  on  the  whole  consider  this  part  of 
the  common  law  as  to  waste,  in  regard  to  changing  one  kind 
of  land  into  another,  as  inapplicable  here,  except  clearing  the 
timber  from  the  land,  and  to  turning  woodland  mto  some  oth- 
er kind. 

But  our  mills,  stores  &;c*,  have  usually  been  conveyed  by 
their  appropriate  names,  as  grist-mill,  saw-mill  &c.,  then  to 
change  their  nature  or  quantity  is  to  change  the  evidence  of 
the  estate,  as  if  a  mill  has  always  been  conveyed  as  a  grist- 
miD,  to  change  it  to  a  saw-miU,  is  to  raise  a  doubt  if  it  be  the 
same  mill  be. 

Art.  6.  Waste  in  fences. 

It  is  English  law  that  the  tenant  may  take  wood  to  repair  Co.  L.  68.~r 
the  fences,  and  to  keep  them  as  he  found  them ;    but  not  to  l^fJI^'Mi; 
make  new  fences  where  there  was  none  before.     "  It  is  waste    "  *      ' 
to  suffer  the  walls  of  a  river  or  of  the  sea  to  decay,  whereby 
the  meadow  or  marsh  is  surrounded  and  become  unprofitable." 
So  the  tenant  must  keep  all  fencesf  walls,  hedges,  and  ditches, , 
in  repair,  at  his  expense,  or  he  will  be  liable  to  waste.    So  it  is 
waste  to  cut  down  hedges  or  other  monuments  serving  as 
boundaries ;   but  it  is  not  waste  where,  in  a  great  storm,  the 
i9ea  beats  down  such  walls,  for  the  force  of  the  ocean  cannot 


22^  CASE  ON  TORTS. 

Cfl.  78.    be  guarded  agaiost,  but  that  of  riyers  may,  and  ought  to  be  in 
Art.  8.      contemplation  of  law,  with  some  exceptions  as  below. 
v^>^v*^»/  ,    As  the  heir,  or  he  in  remainder,  or  reversion,  cannot  main- 
tain trespass  against  strangers,  for  trespasses  committed  by 
them  on  the  estate^  the  tenant  in  possession  is  obliged  to  pre- 
vent them,  whether  in  the  fences,  buildings,  trees  or  lands  ; 
for  if  he  suffer  waste  to  be  done  in  any  of  these,  he  is  guilty 
of  permissive  waste,  and  has  his  remedy  by  an  action  of  tres- 
pass, or  other  proper  action  against  the  trespasser.    If  the 
banks  of  a  river  be  destroyed  by  a  sudden  flood,  it  is  not 
Co.  L.63.      waste,  if  not  to  be  guarded  against  by  common  care  and  in- 
dustry, 1  Cruise  69.      This  is  a  reasonable  rule,  and  may  be 
extended  to  any  destruction  not  to  be  guarded  against  by  com- 
mon prudence. 
SBl.  Com.         Art.  7.  Waste  in  mines. 

282.— Hob.         By  the  English,  or  common  law,  the  tenant  may  continue 
^'l^64^  to  work  mines  for  his  own  use,  opened  when  his  lease  is  giv- 
6  Co.  ii,  case  en,  or  when  his  estate  is  created  ;  because  such  opened  mines 
^^Saunden.  are  viewed  as  a  part  of  its  profits.      So  he  may  open  new 
269,  citod  \    i^i^^s,  if  mines  by  name  be  expressly  mentioned  in  his  lease, 
CruiM  67,      or  in  the  creation  of  his  estate  ;  for  then  there  appears  an  in- 
claYerio*  *'*    tention  that  he  may  work  them.     But  it  is  waste  for  him  to 
open  new  mines  after  his  lease  is  made,  or  his  estate  granted, 
unless  he  Is  thereby  expressly  authorized  to  do  it.     But  he 
may  open  new  mines  for  gravel,  stones  &c.,  for  repairing 
buildings  and  fences.      So  the  assignee  of  the  lessee  cannot 
25/a.'*  work  mines  after  the  lease  by  the  lessee.    But  the  tenant  can- 

not for  other  purposes  open  new  mines  for  gravel,  lime,  clay, 
brick,  earth,  stone  he. ;  and  if  one  lease  his  land  and  all 
mines,  and  at  the  time  some  are  open,  the  lessee  cannot  open 
new  ones. 
Co.  D.  68  64.  Art.  8.  Waste  in  dove-housesj  JUh-pondSf  ornamental  trees 
t  Bl.  Com.       ^e. 

SiZiwe°"      $  ^*  ^y  ^^^  common  law  it  is  waste  in  the  tenant  of  a  dove- 

66, 67.-2      house  &c.,  to  take  so  many  as  not  to  leave  as  many  as  he 

Inst.  ao4.— 1   found,  or  not  sufficient  for  him  in  the  remainder  or  reversion 

CniUc67,68.  ^^en  he  comes  into  the  possession  of  the  inheritance.      So  it 

is  waste  in  the  tenant  to  let  the  building  go  to  decay,  or  the 

fences  of  the  park,  or  the  banks  of  the  fish-ponds.     So  it  is 

waste  in  the  tenant,  to  cut  down  trees  standing  for  the  defence 

of  the  house  or  buildings,  or  ornamental  trees. 

iD.liE.  66,      In  this  case  the  court  %f  chancery  has  ^^  protected  trees 

*^D "  ^^°*    which  were  either  an  ornament  or  a  shelter  to  the  house  S" 

*    "*"  cites  3  Atk.  215  ;  5  Bac.  Abr.  491. 

Dyer  108,  p].  $  2.  And  as  to  all  kinds  of  buildings  and  fences  it  may  be 
63, 314,  pi.  observed,  that  if  the  lessee  of  them,  or  of  wood,  covenants  to 
^  repair,  at  his  own  costs,  and  cuts  trees  to  repair ;  in  an  actioa 
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of  waste  he  may  justify  under  his  leasoi  and  the  lessor  must    Ch.  78. 
resort  to  his  covenant  for  his  remedy.    So  if  the  lessor  cove-    Art.  10. 
nanis  to  repair,  and  dees  not,  the  lessee  may  cut  trees  to  re-  V^^v^k./ 
pair,  and  justify  this.  The  tenant  for  life,  without  impeachment  ^  D-  **  E.  fitf. 
of  waste,  has  an  absolute  property  in  the  trees  as  soon  as  cut 
down  I   but  this  clause  does  not  warrant  him  in  unleading  a 
house  and  pulling  down  the  tiles. 

Art.  9.  Weuie  in  mUU  ^c*  2  Cro.  182» 

§  1.  It  is  waste  to  turn  a  corn-mill  into  a  fulling-mill,  or  in-  City  of  Lon- 
to  a  horse-miU,  though  for  the  lessor's  benefit ;  for  it  changes  creyme.— a 
the  nature  and  evidence  of  the  estate  ;  and  it  is  dangerous  to  Rol.  816.— « 
allow  the  tenants  to  make  experiments  without  the  qwner's  ^^^'  ^^' 
consent,  see  a*  14,  Sweetser  v.  Ernes. 

§  2.  So  it  is  waste  to  plough  up  hop-groupd,  and  sow  or  Owen  66, 
plant  grain  there.      So  to  take  away  a  floor  or  partition  in  a  JJoyieZlDy. 
building,  fixed  to  it,  is  waste.    So  it  is  waste  to  pull  up  plank  er  loe.— Cro. 
floors  or  mangers  in  stables,  if  fixed  to  the  building,  wherever  ^\  2^>  ^y- 
this  is  a  part  of  the  inheritance.      So  if  the  tenant  put  lip  a  ^^"  ^^*^' 
partition,  it  becomes  part  of  the  building,  and  the  lessee  can- 
not take  it  away.     So  shelves  are  part  of  the  house,  and  it 
will  be  intended  th^y  are  fixed  to  it.  So.it  is  wa^te  not  to  keep 
the  sills  of  the  house  guarded. 

Akt.  10.  Further  ca$e9^^not  waste. 

^  1.  This  was  an  action  on  the  case  in  the  nature  of  waste.  i£'^^\^ 
The  pit.  and  deft,  were  tenants  in  common,  and  the  deft,  had  v.  Knowley, 
a  lease  from  the  pit.  of  his  moiety,  and  cut  down  trees  of  a  Slf^?'^?'* 
proper  age  and  growth  to  be  cut }  and  the  court  held,  that  this  Raym.  737. 
action  is  ex  delicto,  and  that  the  pit.  could  not  maintain  it,  and 
said,  that  '^  if  one  tenant  in  common  misuse  that  which  he  has 
in  common  with  another,  he  is  answerable  to  the  other,  in  an 
action  as  for  a  misfeasance."     "  But  here  it  does  not  appear 
that  the  deft,  committed  any  thing  like  waste  ;    no  injury  was 
done  to  the  inheritance  $  no  timber  was  improperly  felled ; 
the  4eft.  only  cut  those  trees  that  were  fit  to  be  cut ;"    "  and 
if  he  were  liable  to  such  an  action  as  this,  it  would  have  the 
efiect  of  enabling  one  tenant  in  common  to  prevent  the  others' . 
taking  the  fair  profits  of  their  estates."     ^'  In  another  form  of 
action  the  pit.  will  be  entitled  to  recover  a  moiety  of  the  val-    . 
ue  of  the  trees  cut." 

^2.  If  a  tenant  find  a  house  uncovered,  it  is  nbt  waste  to  Co.  L.68.— s 
let  it  remain  so.      So  if  it  be  destroyed  by  tempest,  enemies,  fl^^^"*^' 
or  lightning.    ^Bo  it  is  no  waste  if  the  tenant  repair  before  he  _2  Stand, 
is  sued,  and  no  action  lies.     So  if  after  the  lease  is  made  the  ^^  a.— Hob. 
lessor  build  a  new  house  on  the  land,  and  the  lessee  let  this  cr^  ss! 
go  to  decay,  this  is  no  waste  as  it  is  no  part  of  the  leased  pre- 
mises. 
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D.  602.— 1 
Cru.  D.  78, 
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14—1  Wms. 
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6  Com.  D. 
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d  Saaad, 
238  a. 


§  3.  Nor  is  it  waste  if  the  tenant  better  the  tiling  of  the 
same  kind  ;  nor  to  drain  sunken  lands ;  nor  to  cut  estovers  or 
timber  to  repair  tlie  buildings,  fences,  and  instruments  of  hus- 
bandry, or  wood  to  burn  necessary  for  the  farm,  but  not  tim- 
ber-trees to  burn.  So  there  is  no  waste'  by  tenant  in  tail,  or 
against  any  one  who  has  an  estate  of  inheritance,  either  at 
common,  or  by  any  statute  law,  nor  as  to  him  who  holds  his 
estate  without  impeachment  of  waste.  And  generally  nothing 
can  be  considered  as  waste,  which  does  not  injure  the  hiherit- 
ance,  either  by  lessening  its  value  or  by  weakening  its  title* 
These  are  however  general  rules,  but  not  universal. 

^  4|  In  this  case  the  charge  against  the  deft,  and  tenant 
was,  that  be  had  not  used  the  farm  leased  in  a  good  husband- 
like manner,  but  had  committed  waste.  His  plea,  he  had  not 
committed  waste,  but  had  used  the  farm  in  a  good  husband- 
like manner.  The  evidence  was,  that  *'  he  had  not  sown  clo- 
ver or  turnips  on  a  certain  portion  of  the  farm,  according  to 
the  course  of  husbandry  in  that  country."  The  court  decid- 
ed, that  this  was  not  waste,  spoil,  or  destruction,  as  the  lease 
was  not  expired  ;  and  that  on  this  issue  the  pit.  could  not  be 
admitted  to  prove  that  the  farm  was  not  used  in  a  husband* 
like  manner.     Pit.  nonsuited. 

%  5.  So  no  waste  lies  against  tenant  by  staitUe  merehant^ 
for  there  is  another  remedy.  Nor  agamstguarcltait  in  socage^ 
for  an  action  of  account  lies.  Nor  against  tenant  in  tail  after 
possibility  of  issue  extinct,  as  he  is  without  impeachment  of 
waste.  Nor  against  lessee  at  willi  for  he  is  not  mentioned  in 
the  statute,  giving  the  action  of  waste  against  tenants  for  life 
or  years.  Nor  against  them  sine  vasto  nor  their  lessees*  But 
lessee  at  will  is  liable  in  tresspass,  for  voluntary  waste,  as  this 
determines  his  will.     Co.  L.  57. 

^  6.  So  it  is  no  waste  if  the  lessee  let  the  house  remain  ru- 
inous, if  so  when  he  became  lessee*    2  Saund.  259  a* 

$  7.  So  it  is  not  waste  if  the  lessee  remove  furnaces,  cop- 
pers, and  other  utensils  of  trade,  though  fixed  to  the  freehold 
by  him  during  the  term ;  but  after  the  term  is  expired  they 
become  the  reversioner's.  And  it  is  no  waste  if  the  land  run 
over  to  bushes,  though  it  is  bad  husbandry ;  see  marble  chim- 
nies  so  fixed,  2  Saund.  259  a. 

^  8.  So  it  is  no  waste  to  cut  trees  not  timber,  nor  for  the 
defence  of  the  house,  nor  bashes,  white  diorns,  be.  Nor  is 
it  waste  to  cut  trees  for  repairs,  though  the  lesffee  is  bound  to 
repair,,  for  there  is  another  remedy  ;  and  his  covenant  to  re- 
pair, at  his  own  expense,  does  not  take  away  the  liberty  the 
law  allows.  Nor  is  it  waste  if  the  lessor  himself  committed 
the  waste. 
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$  9.  Deitrudian  Ify  enemies  is  nai  Vfoste.     The  charge    Ch.  78* 

was  wagte  Sec.,  id  Philadelphia ;    and  after  a  full  discussion    Jlrt.  10. 

the  Supreme  Court,  in  PennsylFania,  decided  that  a  coveuant  V^v^^ , 

to  repair  buildings,  (a  sugar  house,)  and  to.  deliver  up  in  re-  i  Dall  R. 

pair  at  the  end  of  the  term,  and  pay  rent,  did  not  extend  to  ?*^»^^?»J*?*' 
^  i.  .  i.'i  1  .1     lard  V.  Shaf- 

the  acts  of  an  enemy  m  war,  though  the  rent  must  be  paid  ;  fer._See 
the  action  was  against  the  assignee  of  the  lessee ;  and  held,  covenaot  to 
further,  that  such  covenants  run  with  the  land  "  and  bind  the  "|^*!lfj**'* 
assignee"  of  lessee,  "  as  much  as  lessee,  even  if  the  assignee  saik.  199.— 
were  not  named  by  express  words,  on  account  of  the  privity;"  aL«v.206.— 
"  that  equity  is  part  of  the  law  of  Pennsylvania,"  where  there  4„.  _fi  ingj. 
is  no  court  of  chancery ;    and  even  an  *^  express  covenant  63,64.— 4Co. 
does  not  bind  against  the  acts  of  God  or  enemies,  but  only  ^'S^{^L^ 
against  all  other  events ;"  "  because  such  acts  were  not  in  the    '   '      '    * 
contemplation  of  either  party,  at  the  time  of  the  lease  execut- 
ed."     And  many  cases  were  cited,  which  see  Cb.  117,  a.  5. 

$  10.    Waste  done  sparsim  in  a  wood,  the  whole  wood  is  Co.L.  64.— S 
recovered,  or  so  much  wherein  the  waste  sparsim  is  done ;  ^""t.  303. 
and  so  in  houses ;  but  if  throughdut,  all  is  recovered. 

§  11.   Where  wild  and  uncultivated  land,  wholly  covered  7  john,.  n. 
with  wood  and  timber,  is  leased,  the  lessee  may  fell  part  of  227, 237.— 
the  wood  and  timber,  so  as  to  fit  the  land  for  cultivation,  and  ff^  SaoDdl^ 
not  commit  waste ;  but  he  cannot  cut  all  so  as  permanently  to  287. 
injure  the  inheritance,  and  the  jury  must  judge  what  is  such 
injury. 

Art.  11.  Remedies  in  Waste.     1.  Who  maybe  punished 
for  it :  2.  By  whom  :  3.  In  wl^at  manner  and  form. 

^  ] .  Who  may  be  punish^  for  waste  or  not.     By  the  old  2  Inst.  299» 
common  law  only  guardians  in  chivalry,  tenants  in  dower,  and  ^'""L?' 
by  the  curtesy  were  liable  for  waste ;  for  only  their  estates  2^^  ^ 
were  created  by  law,  and  hence  the  law  provided  only  against  i  Cnibe  09, 
waste  by  them  ;   and  waste  by  tenants  for  life  or  years  might  '^^' 
have  been  guarded  against  by  covenants.     By  52  H.  III.  c.  62  H.  ni.  c. 
33,  it  is  provided,  *'  rtiat  farmers  during  their  terms  shall  not  ^»  Statute  of 
make  waste,  sale,  nor  exile  of  houses,  woods,  (and  men,)  nor  ^^"'•'"•^g*-. 
of  any  thing  belonging  to  the  tenements  that  they  have  to 
farm,  without  special  license  had  by  writing  of  covenant,  mak- 
ing mention  that  they  may  do  it ;  which  thing  if  they  do,  and 
thereof  be  convict,  they  shall  yield  full  damages,  and  shall  be 
punished  by  amercement  grievously."     And  a  tenant  for  six 
months  is  vvithin  the  act.  Co.  L.  53.  And  it  has  been  decided, 
that  farmers  included  all  who  held  ibr  life  or  lives,  or  years,  2  lost.  146.— 
by  deed  or  without  deed ;  and  so  it  extends  to  strangers,  and  ^  Mod.-  281, 
also  to  suffering  waste  as  well  as  to  committing  it.  By  this  act*  web"^°^  *'* 
the  place  wasted  was  not  fqrfeited. 

^  2.  By  6  E.  I.  c.  5,  a  writ  of  waste  is  given  against  a  6  Ed.  f.  c.  6. 
tenant  by  the  curtesy,  "  or  otherwise,  for  term  of  life,  or  for  ^^^^^ 
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Ch.  78.    term  of  years,   or  a  woman  in   dower,"  who  loses   "  the 
Art.  1 1  •    thing  that  he  bath  wasted,  and  must  recompense  three  times 
v,^^v^ip/  so  much  as  the  waste  shall  be  taxed  at.''    These  acts  put  all 
tenants  for  life  or  years,  by  law  dr  by  base,  on  the  same  foot- 
ing as  to  waste.    These  acts  it  is  understood  have  been  adopt- 
ed here  as  good  amendments  of  the  old  common  law,  except 
as  to  the  quantity  of  punishment.     As  to  this,  by  our  statutes 
before  mentioned,  a  tenant  in  common,  joint  tenant,  or  par- 
cener forfeits  generally  treble  damages,  but  not  his  interest  in 
the  place  wasted ;  but  tenant  in  dower  the  place  wasted,  and 
10  Mod.  282.  damages  assessed  ;  and  defts.  pending  actions  treble  damages. 

These  statutes  are  remedial^  as  well  as  penal. 
8BI.  Com.  ^  3.  If  a  stranger  do  waste,  he  is  not  properly  liable  for 
waste,  but  to  damages  in  trespass  vi  et  arwis^  which  can  be 
brought  against  him  only  by  the  tenant  iff  possession  ;  for  he 
only  has  the  possession  that  can  support  this  action  of  trespass 
vi  et  artnis. 
cifftoiri'  ^  ^'  ^^  *  woman  be  tenant  for  life,  and  marry  a  husband, 

ease.— Co.  L.  ^ho  commits  waste,  and  she  dies,  he  shall  not  be  punished  for 
^>  waste ;  but  otherwise,  if  she  were  tenant  for  years.     No  ac- 

tion of  waste  lies  against  tenant  in  tail.  1  Cruise  37. 
Co.  L.  63, 54.      §  5.  So  one  caunot  have  waste  against  an  executor  done  by 
—2  R  ?  ^  *^®  testator ;  nor  can  the  heir  or  successoL  have  waste  for 
'  waste  done  in  tiie  time  of  the  ancestor  or  predecessor,  '^  for 
S  lost.  806.     actions  grounded  on  torts  die  with  the  person."     But  the  20 
E..L  gives  this  action  to  the  heir,  and  the  surviving  joint  ten- 
ant or  parcener  may  have  it ;  so  the  tort  dies  not  with  the 
pit.,  though  it  does  with  the  deft. 
Co.  L.  63, 64.      ^  6.  *'  Tenants  in  dower,  or  by  curtesy,  lessee  for  life  or 
Stu?^n2'to  y®*""®'  ^^*^'  answer  for  waste  done  by  a  stranger,"  for  the  rea- 
ll6.-l-Litt.      son  stated  above  ;  and  waste  being  against  the  public  good, 
§402, 414.—  the  lessor  is  not  to  be  prejudiced  by  the  tenant's  nonage  or 
7.— 2'in  "     coverture,  and  as  such  have  a  remedy  over. 
803.  $  7.  If  there  be  two  joint  tenants  for  Jife  or  years,  and  one 

do  waste,  it  is  the  waste  of  both  for  the  place  wasted,  but  not 
as  to  the  damages. 
i  ?  rt*  aoiCI  ^  ^*  ^^^^  ^^  '®^  *°  ^  ^^^  ^^^*  remainder  to  B  for  life,  and 
Co"l!  64.-^  remainder  to  C  in  fee,  no  action  of  waste  Ues  against  A  dur- 
F.  N.  B.  133.  ing  B's  life,  for  a  recovery  against  A  would  destroy  B's  free- 
Croiw  71       ^^'^  »  otherwise,  if  B's  remainder  were  for  years,  but  this 

reason  does  not  apply  to  an  action  for  damages  only, 
•efs  case^       ^  ^*  ^  *°  action  of  waste  lies  where  a  contingent  estate 
SBl.  Com.     intervenes.;  but  in  either  case  C  may  have  waste  after  B  is 
Chr.  Notes     dead  or  surrenders  his  estate  to  C.   See  3  Atk.  723. 
a  Bi  c  ^1^*  Waste  lies  against  tenant^  in  dower,  by  curtesy,  for 

2sn^,  226™*      Ufe,  or  years,  by  one  tenant  in  common  or  joint-tenant  against 
,  another,  and  for  him  who  has  the  immediate  estate  of  inherit- 
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Mce  in  remainder  or  reversion,  and  is  a  mixed  action,  as  in    Ch.  78. 
it  the  land  wasted  and  treble  damages  are  recovered  ;  and  it    Art.  12. 
must  be  brought  against  tenants  in  dower  and  by  curtesy,  v^^^v^^^^ 
chough  they  have  granted  over  their  estates  to  others*     The  ^  Crui»e  433. 
action  of  waste  dies  with  the  person. 

^11.  But  if  tenant  for  life  or  years  commit  waste,  and  FN.  B.  127, 
then  grant  over  his  estate  to  another,  waste  lies  against  tenant  2^aaod. 
for  life  or  years,  or  agamst  assignee  of  tenant  for  life  or  years,  262  a. 
for  waste  done  after  ^e  assignment. 

^  12.  And  where  A  is  for  life,  and  B  for  life,  and  C  in  fee,  *  ^®  ^J» 
and  a  tree  is  severed,  it  belongs  to  C.  '^^  ^    *^* 

(^  13.  Neither  the  statute  of  52  H.  III.,  or  of  6  E.  L,  Doct.liSt 
speak  of  suffering  waste  to  be  done,  yet  it  has  been  held,  that  ^^^' 
these  tenants  for  life  or  years  are  punishable  for  permissive 
waste,  which  led  the  student  (in  Doct.  h  Stud.  112)  to  ask,  if 
a  stranger  do  waste  in  lands  A  holds  for  life,  without  his  assent ; 
shall  A  pay  treble  damages  and  forfeit  the  place  wasted,  the 
stranger  being  insufficient  to  pay  the  damages ;  to  which  it 
was  answered,  that  there  had  be^n  an  old  maxim  in  law,  that 
tenant  by  the  curtesy  and  in  dower  should  take  their  lands  so 
liable  ;  that  is,  '*  that  they  do  not  waste  themselves,  nor  sufier 
none  to  be  done  ;"  that  when,  afterwards,  an  action  of  waste 
was  given  against  a  tenant  for  life,  '^  he  was  taken  to  be 
in  the  same  case  as  to  point  of  waste,  as  tenant  by  the  curtesy 
and  tenant  in  dower  were  ;  that  is  to  say,  that  he  should  do  no 
waste,  nor  suffer  none  to  be  done ;"  "  for  there  is  another 
maxim  in  the  law  of  England,  that  all  cases  like  unto  other 
cases,  shall  be  judged  after  llie  same  law  as  other  cases  be." 

Though  tenant  in  tail  after  possibility  of  issue  extinct,  is  not  ??f*'^^°f* 
liable  for  waste  by  law,  he  is  thought  to  be  in  conscience;  .^i  Cuesin 
hence,  equity  has  often  issued  injunctions  to  forbid   him  to  £q-  Abr.  400. 
commit  waste ;  but  a  mortgagor  in  possession  is  liable  for 
waste.  2  Cruise  108. 

Art.  12.   Who  is  entitled  to  the  action  of  waste.  ^  1.  "  No  U*-  ^"• 
person  is  entitled  to  the  action  of  waste  against  a  tenant  for  n.lLco.^L. 
life,  but  he  who  has  the  immediate  estate  of  inheritance  in  fee,  63,  Pa^t'i 
or  in  tail,  in  remainder  or  reversion,  expectant  upon  the  estate  c*'*'^?!!. 
for  life."     '^  If  between  the  estate  of  the  tenant  for  life  who  a  si.  Com. 
commits  waste,  and  the  subsequent  estate  of  inheritance,  there  ^H  2^7,  &c 
is  interposed  an  estate  of  freehold  to  any  person  in  esse^  then  ii^co^sfl- 
during  the  continuance  of  such  interposed  estate  the  action  of  i  Cmise  74 
waste  is  suspended,  and  if  the  6rst  tenant  for  life  dies  during  ^^^  ^*  ^^^ 
the  continuance  of  such  interposed  estate,  the  action  is  gone 
forever;"    cites  Harg.  Co.  L.  218  b.     These  distinctions 
agree  with  Paget's  case  &;c.,  before  mentioned ;  but  the  rea- 
sons apply  only  to  the  recovery  of  the  place  wasted,  and  not 
to  an  action  for  damages  only,  nor  for  the  value  of  the  tree§. 

VQj.  III.  29 
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Ch.  78.        ^  2.  The  pit.  may  have  the  reversion  or  remainder  bjr 

Art.  12.    purchase,  or  escheaij  in  tail  or  fee.  6  Com.  D.  498. 

ism^-v'-^^      $  3.  If  a  reversion  be  granted  to  two  and  the  heirs  of  one, 

Co.  L  42,64.  or  if  there  be  two  joint-tenants,  one  in  fee  and  the  other  for 

618.  "^^     ^^^^9  ^^  ^'^^y  J^'"  ^^  ^  le?ise  for  life,  they  shall  for  conformity 

join  in  waste  to  recover  the  place  wasted. 
Co.  L.  63.—       $  4.  If  there  be  two  parceners  of  a  reversion,  and  the  ten- 
4  c"*'  *D  ""  ^^^  ^^  waste,  and  one  dies,  the  survivor  and  issue  of  the 
49g|^'"'         deceased  shall  join  in  waste,  and  the  survivor  shall  recover 

damages. 
Co.  L.  64,  ^  5.  '*  Regularly  waste  ought  to  be  brought  against  him 

801  "iw'***^'  ^^^  ^^®^  waste  ;  but  if  the  grantee  of  tenant  in  dower,  or  by 
'  the  curtesy  do  waste,  the  heir  in  respect  of  the  privity  may  have 

waste  against  the  tenant  in  dower  or  by  the  curtesy.     But  if 
the  heir  grant  over  his  reversion  before  or  after  such  tenants 
assign  their  estate,  his  grantee  shall  have  an  action  against 
such  assignee  only.     The  action  of  waste  lies  not  against  a 
tenant  at  will,  1  Cruise  272 ;  but  lies  between  tenants  in  com- 
mon, 2  Cruise  551. 
fi  Rol.  826.         ^  6.  Tenant  in  tail,  after  possibility  of  issue  extinct,  cannot 
maintain  an  action  •of  waste,  for  he  is  but  in  the  situation  of 
s  CruUe  411,  tenant  for  life  without  impeachment  of  waste  as  to  this  subject. 
413.  Trustees  to  preserve  contingent  remainders  cannot  have  waste, 

8  Bl  Com      ^^^  '"•y  injunctions. 

226.*  ^  7.  "  He  who  has  the  remainder  for  life  only,  is  not  en- 

titled to  waste,  since  his  interest  may  never  come  into  pos- 
session, and  then  he  has  suffered  no  injury."  But  a  parson 
&c.  seized  in  right  of  his  church  may  have  waste,  where  he  is 
seized  of  any  remainder  or  reversion ;  for  to  many  purposes 
they  have  a  fee  simple  qualified,  and  the  writ  must  be  to  the 
disinherison  of  the  church. 
8  BI.  Com.  ^8.  If  I  am  entitled  to  estovers  for  years,  and  the  owner 
^^'  destroys  the  whole  so  that  I  cannot  have  them,  I  cc^nnot  have 

waste,  but  I  may  have  an  action  on  the  case  for  damages. 
Co.  L.  64.  ^  9.  If  land  be  given  to  A  for  life,  and  to  B  in  fee,  B  shall 

not  have  waste  against  A,  because  they  are  joint-tenants,  but 
B's  heirs  shall. 
Co. L. 64.—       ^10.  "One  joint-tenant,  or  tenant  in  common  may  have 
L^I^i'e  I  *  ^'*^  ^^  rtparatione  feicienda^  against  the  other  suffering  a 
G.22.>-2lDst!  house  to  decay."     But  13  E.  I.  c.  22,  extends  not  to  parce- 
402.  Where   ners ;  for  at  common  law  they  might  have  a  writ  of  partition, 
form'  Bol      ^^^  thereby  prevent  future  waste  ;  but  this  reason  is  doubtful, 
hon  65, 68.—  and  SO  is  the  case,  for  now  tenants  in  common  and  joint-ten- 
F.  N.  B.  127.  ants  may  by  law  have  partition,  yet  it  is  held,  notwithstanding 
this,  they  may  have  this  writ  de  reparatione  fadenda^  and  an- 
other remedy  seems  no  more  a  reason  in  the  one  case  than  in 
the  other. 


G. 
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(^  1 1 »  So  one  in  remainder  or  reversion,  in  fee  or  tail,  may    Ch.  78. 
liave  waste  against  a  devisee  for  life  or  years.     So  if  tenant    »drt.  13. 
for  life  assign  over  his  estate,  waste  lies  against  the  assignee,  s.^»*v^^^ 
for  waste  done  after  the  assignment  by  him,  so  in  remainder  ?J^^o?' 
or  reversion ;  and  so  by  him  against  an  under  lessee ;  so  3oi!_co?l'. 
against  a  special  occupant,  and  s»  against  an  executor,  or  an  64.— Cro.  £1. 
executor  de  son  tort  of  a  term  by  such  remainder-man  or  re-  ^^' 
versioner. 

^12.  The  reversioner  may  have  his  action  in  the  nature  of  4Barr.  214, 
waste  for  an  injury  done  to  the  inheritance  ;  this  was  a  wall  j^^^  ••  ®*^' 
erected  to  the  obstruction  of  lights,  and  the  objection  (over- 
ruled) was,  that  it  was  only  an  injury  to  him  in  possession ; 
held,  one  may  sue  for  an  injury  to  his  possession,  another  to 
his  inheritance,  as  it  lessens  the  value  of  it. 

^13,  Case  does  not  lie  for  permissive  waste  only.  ^®^-  ^  ^^• 

^  14.  Nor  where  the  damages  are  a  mere  trifle,  as  for  con-  2  bos.  U  p. 
verting  three  closes  into  garden  ground,  the  jury  found  dama-  86.->2Saand. 
ges  one  farthing  each.    Judgment  for  the  deft.,  for  the  small-  ^J,^^' 
ness  of  the  damages.  Green. 

So  where  the  damages  in  a  house  were  32df.  sterling ;  but 
where  in  three  houses  the  damages  were  b4d,  in  all,  22  in  one 
20  in  another  and  12  in  a  third,  held  sufficient  to  entitle  the 
pit.  to  recover. 

^15.  Lease  to  baron  and  feme^  he  dies,  she  is  not  liable  j^_  ^^^^ 
for  waste  done  during  the  marriage.  Max!— Co.  L. 

Akt.  13.  The  form  of  the  remedy.  **^- 

$  1.    "If  waste  be  done  sparsimf  here  and  there,  in  woods  » ni  c 
and  houses  throughout  the  whole,  all  the  woods  or  houses  284.1-Co.L.' 
•  shall  be  recovered ;   but  if  it  be  in  particular  parts  only,  so  54. 
much  only  shall  be  recovered."    "  Trees  of  the  value  of  3^. 
4d.  have  been  adjudged  waste."    "  Every  writ  of  waste  must 
suppose  the  waste  done  to  the  disinherison  of  the  pit.,  and  the  ^^   ^'  ^^' 
inheritance  must  continue  at  the  time  of  the  writ.  But  if  lessee 
for  life  convey  on  condition,  and  his  grantee  do  waste  and 
the  lessee  re-enter ;  or  if  the  disseizor  of  the  lessee  for  life 
do  waste  and  the  lessee  re-enter,  the  lessor  may  have  waste 
against  the  lessee,  Uiough  the  reversion  was  not  m  him  when 
the  waste  was  done ;  for  when  it  is  re-vested  he  is  restored  to 
it  in  such  plight,  as  if  it  had  always  continued  in  him,  and  it 
was  the  lessee's  fault  to  suffer  the  waste  to  be  done.   And  so 
the  successor  has  waste  done  during  the  vacancy. 

^  2.  The  writ  estrepement^  to  prevent  waste,  cannot,  it  is 
understood,  be  used  in  this  State,  as  the  law  now  is ;  for 
though  given  by  6  E.  I.  c.  13,  it  was  pending  the  plea,  and 
such  cases  are  provided  for  by  our  statute.  See  Injunction,  a. 
15, 16. 
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Ch.  78.  ^  3.  This  author  when  he  wrote  had  been  in  full  practice 
Art.  13.  of  the  law  about  thirty  years ;  and  he  observed,  '^  there  have 
V^^y^^  been  actions  of  waste/'  (in  this  State,)  *'  as  it  is  said,  where 
Sttllivao's  damages  have  been  recovered,  but  I  have  not  been  able  to 
l^d  TiUes  finj  ^ny  instance  of  a  forfeiture  for  waste  in  the  country." 
Oufi  statutes,  as  to  tenants  in  dower,  have  always  declared  a 
forfeiture  since  March  11,  1784,  but  I  believe  no  action  has 
ever  been  brought  to  recover  the  forfeiture,  if  any  has  taken 
place. 
Maas.Prov.  $  4*  By  this  law  it  was  enacted,  that  tenant  in  dower  ^*  shall 
Law  of  1700.  not  commit  or  suffer  any  strip  or  waste  ;  but  shall  keep  the 
houses  or  tenements,  with  the  fences  and  appurtenances,  in 
good  repair,  during  her  term,''  and  leave  the  same  so  at  the 
end  of  it ;  ^^  and  shall  be  liable  to  an  action  for  any  strip  or 
waste,  by  her  done^ committed,  or  suffered."  This  act  remain- 
ed the  law  on  this  subject  till  March  11,  1784.  It  was  gen- 
eral to  prevent  any  kind  of  waste  by  tenants  in  dower,  actual 
or  permissive  ;  it  extended  to  houses,  or  tenements  ;  to  fen- 
ces, and  appurtenances  ;  for  the  widow's  whole  term,  and  re- 
quired her  to  leave  them  well  repaired ;  this  act  expressed 
all  the  security  essential  against  waste.  But  as  to  the  remedy, 
this  act  simply  gave  an  action  against  tenants  in  dower  for 
strip  and  waste  done  or  suffered.  This  was  an  action  on  the 
case  for  damages  ;  and  as  our  estates  in  dower  were  our  prin- 
cipal estates,  the  tenants  of  which  were  Uable  for  waste,  it  is 
to  be  fairly  understood  that  the  principles  of  the  statute  were 
generally,  if  not  universally,  applied  to  other  cases,  and  af- 
forded the  general  rules  of  law  on  the  subject  of  waste  ;  for 
by  this  act  waste  is  defined  substantially,  according  to  the 
common  law.  And  as  an  action  on  the  case  always  lay  for 
damages  in  waste,  and  this  action  given  by  this  statute  was 
such,  it  was  perfectly  natural  and  reasonable  to  extend  it  to 
the  other  cases  of  waste,  where  no  form  of  action  was  spe- 
cially prescribed.  Why  the  law  on  this  subject  was  so  materi- 
ally altered  March  17S4,  as  to  introduce  a  forfeiture  of  the 
place  wasted,  and  to  prescribe  "  an  action  of  waste,"  and  to 
give  it  to  him,  having  the  immediate  estate  of  freehold  as  well 
as  of  inheritance,  in  remainder  or  reversion,  doe^  not  appear; 
•  to  avoid  the  last  absurdity  of  the  tenant  of  a  mere  freehold, 
having  an  action  for  waste,  contrary  to  all  the  authorities,  per- 
haps the  word,  or,  in  the  statute,  between  the  words  freehold 
and  inheritance^  should  be  read  and. 
4  Mass.  R.  $  ^*  The  Chief  Justice,  in  giving  the  opinion  of  the  court, 

fi^»  *>nC""    speaking  of  tenant  in  dower,  observed,  *'  she  held  this  estate 
Ter  e«Mi  er.  gu^jg^jj  ^  impeachment  for  waste  :  and  if  through  her  refusal 
or  neglect,  the  mill  had  been  suffered  to  decay,  it  would  have 
been  waste,  for  which  she  would  have  forfeited  the  place  wast* 
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ed  and  treble  damages,  to  be  recovered  by  the  reversioners."    Ch.  78. 
This  forfeiture  of  the  place  wasted  must  be  on  the  act  of   Art,  13. 
March  11,  1784,  but  I  find  no  act  that  mentions  treble  dama-  *^«^-v^^*^ 
ges  in  cases  of  dower. 

$  6.  It  may  further  be  observed  on  this  act  of  1700,  that  it  2  bi.  Com. 
was  much  in  the  spirit  of  the  62  H.  Ill,,  before  stated,  which  282,  783.-- 
gave  for  waste  by  tenants  for  lives  or  years,  reasonable  dam-  "  °* ' 
ages ;  so  of  the  old  common  law  which  did  the  same. 

$  7.  In  actions  for  waste  the  pit.  can  only  recover  for  dam-  5  co.  116, 
ages  sustained,  as  in  other  cases,  before  the  commencement  of  case  of  Fol* 
the  action,  and  not  for  damages  done  after  the  action  com-  ^^'^ 
menced. 

By  our  statute  of   1786,  as  to  tenants  in  common  &c., 
trespass  is  prescribed  as  the  proper  action.     On  the  act  of 
1784,  as  to  dower,' a  special  action  must  be  formed;  the 
writy  like  all  writs,  must  be  according  to  the  forms  prescribed 
by  statute ;   but  the  declaration  must  be  framed  according  to , 
the  nature  of  the  case,  to  recover  the  place  wasted,  (if  the 
pit.  claim  it,)  and  damages  to  be  assessed.      As  this  action 
against  tenant  in  dower  is  brought  partly  to  recover  lands,  and 
partly  damages,  it  is  a  mixt  action,  pardy  real  and  partly  per- 
sonal ;  and  is  perhaps  the  only  instance  in  which  we  follow,  in 
substance,  the  English  action  of  waste.     The  jury  that  tries 
the  cause  must  be  a  common  jury,  and  may  view  if  necessa-  ^ 
ry.  In  England  the  sheriff  does  not  have  his  jury  to  inquire  of 
the  waste  on  the  spot,  after  the  deft,  has  appeared,  and  before 
defaulted,  or  on  nU  dicit  he.,  for  then  the  deft,  confesses  the 
waste ;   but  there  is  only  an  inquiry  of  damages.    There,  as  ^'^^  j»j  jg 
here,  the  deft,  on  the  trial  may  give  any  thing  in  evidence,  on  290.— 3  Bl.' 
the  general  issue,  which  is,  no  waste  committed,  as  that  the  Com.^, 
destruction  happened  by  lightning,  tempest,  the  king's  ene-  ^3  '"~  ^'    ' 
mies,  or  other  inevitable  accident ;  but  it  is  no  defence  to  say 
a  stranger  did  the  waste ;  for  against  him  the  pit.  has  no  re- 
medy, but  the  deft,  has  according  to  the  authorities  above  cit- 
ed. 

^  8.  In  the  case  of  dower  on  the  act  of  1784,  the  judg- 
ment must  be  that  the  pit.  recover  the  place  wasted  (describ- 
ed) and  his  damages  assessed  at  $ ,  and  his  costs,  and 

have  his  writ  of  seizin^  and  his  execution  for  his  damages  and 
costs. 

§  9.  According  to  this  case,  an  action  on  the  case  lies  for  Jro.  Jam. 
him  in  reversion,  in  fee,  against  the  lessee  for  preventing  him  Dowman^  * 
coming  upon  the  land  leased  to  the  deft.,  to  see  if  any  waste  cited  2  Esp. 
be  committed  there  or  not.  ***• 

§  10.  So  waste  lies  against  the  husband  and  wife  for  waste  2  Rol.  827.^ 
done  by  h$r  while  sole,  or  during  coverture,  when  he  is  seiz-  6  Com.  D. 
0d  or  possessed  in  her  right,  or  jointly  with  her.  ^^' 
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$  11.  If  the  lessee  covenant  to  leave  the  wood  at  the  end 
of  the  term  as  he  found  it,  and  cut  down  trees,  the  lessor  may 
sue  immediately ;  for  it  is  not  possible  for  the  lessee  to  leave 
the  trees  at  the  end  of  the  terra.     5  Bac.  463. 

$  12.  An  action  on  the  case,  in  the  nature  of  waste,  lies 
against  a  tenant  for  years  after  his  term  is  expired,  as  well  as 
covenant  for  the  breach  of  those  contained  in  the  lease.  And 
De  Grey  C.  J.  said,  **  had  there  been  no  deed  of  covenant, 
the  action  of  waste  or  case  in  the  nature  of  waste,  would  have 
lain.  Because  the  landlord,  by  the  special  covenant,  acquires 
a  new  remedy,  does  he  thereby  lose  his  old  .^" 

$  14.  In  this  case  held,  '^  if  a  termor  die  and  a  stranger 
claiming  as  his  executor  enter  upon  the  land,  he  is  a  dissiezor 
and  cannot  qualify  his  entry  and  wrong  ;"  again,  **  if  the  dis- 
siezor claim  only  a  lease  for  years,  and  the  dissiezee  accept 
rent  of  him,  now  he  may  punish  him  in  an  action  of  waste, 
and  the  other  shall  be  as  lessee." 

^15.  If  tenant  in  tail  make  a  lease  for  his  own  life  to  A 
and  his  heirs,  with  livery,  only  an  estate  for  life  passes,  but  as 
to  him  the  estate  tail  is  in  abeyance,  nor  can  he  after  bring  an 
action  of  waste. 

$  16.  Tenant  for  life  and  he  in  reversion  join  in  a  lease  for 
life,  the  lessee  commits  waste,  they  both  shall  join  in  an  ac- 
tion of  waste ;  and  tenant  for  life  recovers  the  place  wasted  ; 
but  he  in  reversion  has  the  treble  damages  as  attached  to  the 
inheritance.  This  case  must  have  been  decided  on  the  principle, 
that  the  place  wasted  was  fcurfeited  to  the  tenant  for  life  next 
entitled,  though  generally  he  cannot  have  waste  because  he 
may  not  survive  the  prior  estate  ;  and  on  the  principle  also, 
that  all  the  damages  were  forfeited  to  him  in  reversion  in  fee, 
and  were  to  the  inheritance.  It  is  not  easy  to  perceive  the 
reasons  of  tliis  case.  Where  the  lessee,  his  executors,  or  as- 
signs, are  to  repair,  a  demand  of  an  under  lessee  to  repair  is 
not  good. 

Art.  14.  J^Totes  on  the  above  matters  of  waste,  as  applying 
to  this  country. 

§  1.  Some  have  observed  that  we  have  no  certain  rules  of 
law  respecting  waste.  But  on  a  review  of  this  chapter,  most- 
ly selected  from  English  authorities,  adding  our  statutes  on  the 
subject,  it  will  appear  that  we  have  as  certain  rules  of  law  in 
this  case  as  in  many  others.  Fpr  all  the  material  questions, 
almost,  will  be  found  to  be  decided  by  the  rules  of  the  com- 
mon law  and  reason,  as  applicable  in  this  country  in  most  ca- 
ses, as  in  that.  For  no  statute  in  England,  on  this  subject, 
appears  before  that  of  52  H.  III.,  before  stated,  and  this 
merely  forbid  waste  to  be  done,  by  tenants  for  life  or  years, 
and  gave  for  it  ftiU  damages ;   leaving  the  only  two  material 


WASTE.  SSI 

questions,  that  can  arise,  in  any  instance,  to  be  decided  by  Ch.  78. 
reason  and  the  common  law.  That  is,  1st.  What  is  waste  ?  jirt.  14. 
Sd.  What  are  full  or  reasonable  damages  ? 

^  2.  These  two  questions  generally  are  the  only  ones 
we  have  had  to  decide  till  March  1784,  since  which  time  the 
place  wasted  by  tenant  in  dower  may  come  into  view.  From 
the  first  settlement  of  the  country  to  that  time  the  principles 
of  the  act  of  1700,  above  stated,  governed  in  cases  of  dower 
in  Massachusetts,  by  which  the  tenant  in  dower  was  forbidden 
to  do  waste  or  to  suffer  it  to  be  done,  and  an  action  for  dam- 
ages was  given ;  thus  adopting  the  essence  of  the  common 
law  and  of  52  H.  IIL  on  the  subject  of  waste.  This  act  of 
1700,  like  the  Colony  acts,  and  Eke  the  said  act  of  52  H.  III. 
left  the  two  material  questions  in  these  cases,  to  wit :  what  is 
waste,  and  what  are  reasonable  damages,  to  be  decided  by 
reason,  exercised  by  the  court  and  jury,  and  by  the  common 
law  f  This  being  the  case  in  dower,  and  important,  it  was 
altogether  agreeable  to  the  maxim  of  law,  above  cited  from 
the  Doctor  b  Student,  to  apply  the  same  principles  to  other 
cases  of  waste,  and  to  do  as  our  ancestors  did  in  many  cases ; 
that  is,  adopt  the  remedial  parts  of  the  common  law,  and  of 
old  English  statutes  applicable  to  this  country,  and  omit  the  penal 
parts,  especiaDy  when  harsh  and  severe.  On  this  ground  they 
adopted  many  parts  of  the  common  law,  as  to  small  offences,  as 
barratry,  bawdy-houses,  champerty,  he.  and  the  milder  pun- 
ishments, annexed  by  old  English  law  to  the  smaller  offences, 
as  fine  and  imprisonment,  rejecting  in  every  instance,  except  a 
very  few, .  the  severer  penalties  of  the  pillory.  On  similar 
principles  and  considerations  in  regard  to  waste,  they  adopted 
the  common  law,  and  the  remedial  and  the  milder  parts  of  the 
old  statutes,  and  rejected  the  more  penal  parts ;  such  as  the 
parts  of  6  E.  I.  punishing  waste  with  the  forfeiture  of  the  place 
wasted,  and  treble  damages.  These  considerations  cfearly 
bring  us  back  to  the  two  main  questions  :  1.  What  is  waste  f 

2.  What  are  reasonable  damages  for  it  ? 
^  3.    IVhat  is  wMte  in  this  State  ?    This  question  may  be 

satisfactorily  answered  :  1.  As  to  changing  one  kind  of  estate 
into  another,  as  tillage-lands  into  pasture  be.  enough  already 
has  been  said  in  the  5th  article  above :  2.  As  to  mines,  the 
reasonable  principles  that  govern  in  England,  stated  in  the  7th 
article,  must  govern  here,  as  an  article  of  private  property: 

3.  All  fences,  sea-walls,  banks  of  rivers  and  ponds,  ditches, 
boundaries,  &c.  in  the  nature  of  things  must  be  governed  on 
the  same  principles  in  both  countries,  because  these  are  made 
or  erected  only  where  they  are  necessary  for  the  defence  and 
safeguard  of  the  estate,  and  when  erected  or  made,  as  they 
invariably  are  for  these  purposes,  they  become  a  necessary 
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Ch.  78.  and  a  useful  part  of  the  estate,  passing  with  it  in  all  convef-* 
Art.  14.  ances  of  it,  and  it  must  be  spoil  and  waste  to  destroy  tbem^ 
or  to  suffer  them  to  be  destroyed,  or  to  go  to  ruin  or  decay. 

^  4.  Jls  to  buildings^  the  same  principles  hold  in  both  coun- 
tries ;  they  here,  as  there,  are  erected  and  kept  in  repair  as  a 
material  part  of  the  estate,  for  the  protection  of  the  family  and 
of  the  stock  of  creatures,  and  of  the  hay  and  grain,  and  instru- 
ments of  work  and  labour  8cc.  upon  the  land.  They  are 
equally  essential  and  necessary  in  both  countries,  and  the 
same  acts  of  negligent,  or  wilful,  or  permissive  waste  there  by 
the  common  law,  as  before  stated,  must  be  such  here.  It  is 
injuring  the  inberitance  to  the  prejudice  of  the  owner  of  it  by 
the  tenant,  as  much  and  as  wrongfully,  to  do  or  to  sufl»r  des- 
truction or  decay  in  them,  in  this  country  as  in  that ;  there  can 
be  no  difference  perceived  in  regard  to  buildings  and  fences. 
§  5.  As  to  treesy  at  first  there  appears  to  be  some  diversity 
in  regard  to  the  two  countries,  and  the  English  laws  in  detail 
on  this  subject  may  not  be  applicable  to  this  country.  But  a 
general  principle  that  runs  through  most  of  the  cases,  governs 
alike  in  both  countries  ;  not  the  general  principle  in  England, 
that  oak,  ash,  and  elm,  are  every  where  timber-trees,  but  the 
exception  in  some  of  the  northern  counties,  to  wit :  that  is, 
building-timber,  even  birch  if  so  used.  The  tenant  in  Eng- 
land is  forbid  to  cut  three  kinds  of  trees  for  fuel  or  fire-wood, 
that  is,  timber-trees  :  2.  Trees  planted  for  the  ornaments  of 
the  estate,  and  safeguard  of  the  house  and  buildings  :  3.  •Fruit 
trees;  for  he  may  prudently  cut  even  timber-trees  for  ne- 
cessary repairs  of  the  buildings,  fences,  and  tools  of  husband- 
ry ;  but  it  is  waste  in  him  to  cut  them  for  fuel.  Here  two 
things  are  to  be  considered,  what  are  timber-trees,  and  why 
is  it  waste  to  cut  them  for  firewood.  English  law  writers  500 
years  ago  told  us,  that  oak,  ash,  and  elm,  were  timber-trees, 
because  used  In  building,  these  are  named  as  a  part.  Every 
tree  is  a  timber-tree  that  is  necessary  or  useful  in  buildings, 
and  therefore,  even  birches  in  some  parts  of  England  are  ad- 
judged to  be  timber-trees,  because  used  for  more  valuable 
and  important  purposes  than  fuel.  Hence,  timber  is  always 
dearer  than  wood  ;  and  a  stick  of  timber  necessary  or  useful 
in  building,  is  worth  every  where  more  as  timber,  than  it  is  as 
fuel.  To  use  it  then  as  fuel  is  unreasonable  waste  in  the  ten- 
ant, not  only  as  making  such  building-timber  too  scarce,  and 
80  injuring  the  public  in  the  end  ;  but  it  is  using  fuel  unneces- 
sarily dear  and  expensive.  Every  reason  on  this  subject  that 
is  pf  force  in  England,  is  clearly  of  force  here,  in  all  our  old 
towns  at  least,  where  it  is  important  to  preserve  and  prudently  to 
use  building-timber.  In  fact,  timber-trees  are  not  to  be  used  for 
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firewood  by  the  tenant,  because  wanted  and  are  niore  valuable    Ch.  78. 
for  other  purposes,  as  buildings,  bridges,  ships,  be.  Art.  14. 

^  6.  Soirees  for  ornament  and  defence  of  buildings  are  v^^^^^n^i 
not  to  be  cut,  even  for  timber,  for  the  same  reason  ;  they  are 
wanted,  and  are  more  valuable  for  other. purposes;  and  for 
which  they  are  solely  cultivated. 

§  7.  So  of  fruit-trees  bearing  fruit  It  is  in  the  nature  of 
things,  waste  or  unnecessary  destruction  to  cut  and  use  a  bear- 
ing apple-tree,  for  instance,  in  building  or  fences,  or  in  mak- 
ing breast-works  &c.  It  is  obviously  a  waste  and  misapplica- 
tion of  the  thing,  much  more  to  bum  for  fuel  fruit-trees  bear- 
ing fruit ;  so  that  the  rule  seems  to  be  a  simple  one  on  the 
whole,  and  it  is  this  :  the  tenant  shall  take  for  fuel  the  dead 
wood  first,  as  far  as  it  goes,  and  then  such  undeirwood  and 
brush,  and  trees  not  timber,  fruit-trees,  or  ornamental,  or  for 
defence,  as  may  be  found  on  the  land,  always  cutting  so  as 
least  to  injure  the  growing  wood.  Every  reason  in  England, 
as  to  these  fruit-trees,  defensive  and  ornamental  trees,  applies 
here  as  clearly  as  there,  in  all  our  towns  new  and  old.  Every 
day  in  this  country  it  becomes  more  important  to  have  correct 
ideas  on  this  subject,  as  in  many  parts  of  it,  wood  and  timber 
are  becoming  dear  and  scarce,  and  hitherto  a  very  loose  and 
hurtful  practice  has  too  much  prevailed. 

Equity  restrains  waste  further  than  the  common  law  did.  l  Cruise  81, 
By  that  a  tenant  for  life,  without  impeachment  of  waste,  had  fon  r.^Pock? 
as  large  power  over  the  timber  as  tenant  in   fee  simple  ;  but  lington,  Roit 
equity  restrains  such  tenant  for  life  from  cutting  timber  serv-  »•  £^"*  Som- 
ing  for  shelter  or  ornament,  so  any  other  not  of  proper  growth  ^^^  ®* 
to  be  cut.     A  tenant  for  years,  without  impeachment,  he.  is 
in  the  situation  of  a  tenant  for  life  with  such  a  clause  in  his 
lease,   and   equity   restrains  either,   as  to   malicious   waste. 
It  will  not  permit  a  tenant  for  years  with  such  a  clause  to  fell 
timber  just  before  the  expiration  of  his  lease ;  1  Cruise  258, 
Abraham  v.  Bubb ;  nor  will  equity  permit  such  a  tenant  to 
dig  and  carry  away  the  soil  to  make  bricks,  259  ;  1  P.  W 
527;  see  art.  1 7,  s.  4. 

^  8.  As  to  full  or  reasonable  damages  in  any  case  for  waste^ 
there  never  can  be  any  rule  in  that  country  or  this,  but  the 
good  sense  of  the  court  and  jury.  If  a  statute  in  any  instance 
give  treble  damages,  the  single  damages  must  rest  on  the  dis- 
cretion of  the  jury,  and  if  in  any  case  a  certain  penalty  for 
waste  in  cutting  a  tree  of  a  given  size,  as  in  the  act  of  1786, 
this  is  but  an  exception  to  this  general  rule  or  doctrine  res- 
pecting waste. 

§  9.  Was  a  writ  of  entry  ad  terminum  qui  prateriit.   The  Essex  S.  Jud. 

^  ^  ^       ^  Court,  Nov. 

Term,  1817,  Sweetser  v.  Ernes.    Not  reported  in  Mass.  Rep.    Practice  in  England  now 
19,  for  the  pU.  to  give  the  deft,  a  bill  of  particulars  of  the  breaches.  '2  PhiU  Evid,  177. 

VOL.  m.  30 
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Ch.  78.  detnandant  counted  on  his  own  seizin  in  fee  on  the  25ih  of 
.  ArL  id.  April  1614,  and  of  a  disseizin  by  Ernes,  after  the  expiration 
of  his  term,  to  wit :  July  1,  1816.  Part  of  the  premises  were 
the  corn  and  grist-mill  in  Saugus.  April  25,  1814,  S.  leased 
the  premises  to  E.  for  three  years  by  indenture,  with  the 
usual  covenants,  and  one  by  E.  not  to  make  or  suffer  strip  or 
waste,  and  if  he  did,  a  right  of  entry  to  S.  E.  turned  this 
mill  into  one  for  grinding  dye-woods,  and  for  this  S.  entered 
and  sued,  on  the  ground  E.  had  forfeited  bis  lease,  having 
demanded  a  surrender  for  that  cause.  The  dye-woods 
ground  were  camwood,  logwood,  madder,  and  barberry  rootSi 
thereby  it  became  necessary  to  pick  the  millstones  three  times 
as  much  as  would  have  been  required  if  grain  had  been 
ground  ;  that  is,  while  grinding  madder ;  this  required  greater 
force  than  grinding  corn  and  shook  tlie  mill ;  madder  and  bar- 
berry roots  were  ground  about  five  weeks  ;  mill  was  not  injured 
in  other  respects ;  but  after  this  the  mill  ground  com  as  well  as 
before.  E.  took  away  the  hopper  used  for  corn,  and  placed 
a  carrier  in  its  stead  ;  but  the  hopper  could  be  easily  restored, 
and  without  injury  to  the  mill.  Some  of  the  old  customers 
were  dissatisfied  with  this  grinding  dye-woods,  and  sometimes 
it  was  difficult  to  get  their  grain  ground  at  this  mill,  after  E. 
employed  it  to  grind  dye-woods,  and  many  people  were  ap- 
prehensive that  their  meal  would  be  filled  with  dye-stuff,  and 
hence  refused  to  go  to  mill  there.  The  mill  had  been  used 
to  grind  pepper  and  ginger  before  leased  to  E.,  as  easily 
ground  as  corn ;  plaster  of  paris  was  ground  in  ohe  instance. 
E  applied  to  Mrs.  S.  who  acted  as  aitorney  to  her  husband, 
for  leave  to  put  up  a  chipping  machine,  but  she  refused,  with- 
out some  additional  compensation,  but  said  she  expected  E. 
had  a  right  to  grind  what  he  pleased.  Judgment  for  E. ;  that 
is,  that  there  was  no  waste,  but  the  court  gave  no  reasons. 
This  action  was  proper.  2  D.  t  E.  425  ;  Cowp.  803 ;  3  Taun. 
78  ;  2  Camp.  520  ;  3  Wils.  234. 

As  to  waste,  authorities,  2  Bl.  Com.  281, 282,285  ;  Cro.  J. 
182  ;  Moore  877  ;  2  Roll.  814,  815  ;  Co.  Lit.  53;  2  Saund. 
228  to  259;  1  Mod.  94;  Hob.  234.  Did  not  the  above 
facts  on  the  authorities  constitute  waste  ?  As  to  what  Mrs.  S. 
said,  see  Peake's  E.  78  ;  4  Bos.  &  P.  1 13 ;  4  Cranch  224 ; 
7*D.  &  E.  138  ;  1  Johns.  R.  360;  2  Johns.  R.  357  ;  5  D. 
&L  E.  566 ;  2  Saund.  48,  1  note.  No  power  was  shewn,  and 
her  words  or  opinions  could  not  vary  the  terms  of  deeds. 

Art.  15.  Pleadings  in  vmMe. 

^  1 .  In  every  case  the  pit.  must  state  in  his  declaration  his 
right  and  title  to  the  inheritance,  to  which  the  waste  is  done  ; 
and  such  as  he  means  to  prove  the  situation  of  the  deft.,  and 
then  the  waste  or  injury  done,  or  suffered  to  be  done,  by  the 
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deft.y  and  aver  his  damages  ;   and  if  in  the  case  of  dower  he    Ch.  78. 
means  to  recover  the  place  wasted,  he  must  describe  it  with    Art.  15. 
sufficient  certainty,  and  also  demand  it.   Whether  it  be  called  Vi^y^J 
H  plea  of  waste,  or  an  action  on  the  case,  in  the  nature  of 
waste,  generally  the  declaration  and  evidence  must  be  in  sub- 
stance the  same,  except  in  the  latter  action  the  place  wasted 
cannot  be  sued  for  or  demanded.    It  is  not  probable,  from  any 
defects  in  the  principles  in  this  remedy  for  waste,  in  this  coun- 
try, that  it  has  been  so  seldom  applied  where  waste  has  been ' 
so  often  Committed.     But  because  of  many  difficulties  in  the 
nature  of  the  case,  that  is,  in  asceftaining  where  any  consid- 
erable waste  has  been  done  to  the  inheritance  by  a  tenant ; 
and  because  waste  here  has  most  commonly  been  done  by 
poor  tenants,  and  tenants  in  dower,  often  much  indulged,  or 
unable  to  pay  the  reasonable  damages. 

^  2.  This  was  an  action  for  waste,  committed  in  pulling '2  Sannd.  228 
down  a  brew-house,  part  of  a  messuage,  and  taking  away  cop-  to  2eo,  Cole 
pers  and  may  other  things,  alleged  to  be  fixed  to  the  brew-  *•  Gieen. 
house,  and  so  to  the  ifreehold.     In  fact  the  assignee  of  the 
lessee  for  years,  pulled  down  the  brew-house  in  London,  and 
erected  small  tenements  in  the  place  of  it,  and  thereby  in- 
creased the  rent  from  £120  to  £200  a  year ;    the  action  was 
brought  by  the  assignee  of  the  reversion  ;   the  plea  was,  that 
the  deft,  did  not  commit  the  waste  charged  &c.,  the  pleadings 
occupy  from  20  to  30  pages. 

$  3.  The  pit.  began  his  declaration  with  stating  his  seizin 
in  fee  in  the  whole  of  the  estate,  traced  the  title  to  shew  his 
right  to  the  inheritance  :  also  traced  the  deft's.  title  from  the 
fee,  to  shew  of  what  estate  he  was  possessed  &c.,  and  in  what 
capacity  he  held  when  he  committed  the  waste.  In  Williatns' 
valuable  notes  on  this  case,  he  states  that  the  declarations  in 
waste  charge  the  deft,  as  assignee,  as  executor,  administra- 
tor, or  as  devisee  &c.,  and  then  only  for  such  waste  as  he  has 
committed,  cites  2  Rol.  Abr.  831 ;  that  the  pit.  must  shew 
how  he  is  entitled  to  the  inheritance.  Hob.  84 ;  so  he  must 
state  his  seizin  in  fee  or  tail,  if  he  declare  on  his  own  lease, 
if  on  his  ancestors,  he  must  state  his  seizin  in  fee  and  bis  de- 
mise to  the  deft.,  and  descent  to  the  pit.  If  the  pit.  claim  as 
assignee  of  the  reversion,  he  must  state  his  title  to  it %y -grant 
or  devise.  So  if  the  pit.  sue  as  parcener  or  as  joint-tenant, 
the  declaration  must  be  accordingly.  If  husband  and  wife 
sue,  the  declaration  must  state  the  reversion  to  be  in  both, 
namely,  *'  that  they  are  seized  of  the  said  reversion  in  their 
demesne  as  of  fee  in  right  of  the  wife."  So  the  declaration 
must  specify  the  quantity  and  quality  of  the  waste  done ; 
though  the  pit.  need  not  prove  the  whole,  but  may  recover 


236  '  CASE  ON  TORTS, 

Ch«  98.   protantOj  and  it  must  be  to  the  disiaheritiDg  of  the  pit.  or  of 

Art*  15.    bis  wife  &c. 

v,„^*v'^^  ^4.  The  declaration  stated  that  the  deft,  fell  trees.  Plea, 
Dyer  92  pi.    ^yl  wa$ie.    Held,  that  the  deft*  may  give  in  evidence  he  lop- 

*  ped  tbeiD, 

Dyer  37  pi.  ^  ^*  '^  ^^^  ^^'^  '"  ^^'^  ^^'®)  ^^^  '^  ^®  declaration  charge 
44,  36  pK  33.  waste  in  six  acres,  a  iusti6cation  in  one  only  is  bad.  So 
^ir  ^^  ^barging  cutting  and  sellit^  trees,  the  deft,  must  answer  to 
^ '     '  both ;  and  if  before  the  action  of  waste  is  brought,  the  lessee 

repairs,  he  must  plead  it  specially.     Special  plea  as  to  fences 
and  rotten  trees,  332. 
1  H.  Bl.  268,      This  was  an  action  on  the  case  in  the  nature  of  waste.  The 
b^rt  ^'sh**^  ^®'^*  ^^^  ^^^^  tenant  of  an  estate  from  1766  to  1787,  and  in 
«'•  »»>*^-  1787  the  pit.  purchased  it.     After  the  deft's.  term  ended,  he 
took  away  a  wooden  stable  he  himself  placed  there,  on  blocks 
or  rollers ;    also  a  shed  he  built  on  a  brick  foundation,  and 
some  posts  and  rails  he  erected.      For  this  the  action  was 
brought.      Gould  J.  was  of  opinion  the  deft,  had  a  right  to 
take  them  away  during  his  term  ;  but  it  was  decided  he  could 
not  after  it  expired  ;  several  cases  cited  as  to  fixtures. 
8  Mass.B.  ^  6.  In  this  case  one  question  was,  if  certain  buildings  erec- 

Townicnd  —  ^^  °°  ^®  '*^^  ^^  ^^  mortgagee  in  possession,  were  so  fix- 
Ch.  76,  a.  8.   tures,  that  he  could  not  remove  them  while  his  possession  con- 
tinued, the  pit.  brought  trespass  for  removing.    And  Parker, 
Justice,  in  giving  the  opinion  of  the  court,  observed,  if  this 
was  an  injury  to  the  estate,  the  pit's,  proper  remedy  was  an 
action  on  the  case  in  the  nature  of  waste  ;   the  action  he  did 
bring  was  trespass  ;  case  is  now  usually  brought  in  England  in 
the  nature  of  waste.      1   Cruise  71.      And  in  it  the  pit.  has 
costs.    Id. 
s  Sannd.  228      J^uUumfedt  vostum^is  the  general  issue  in  waste.    It  admits 
to  260,  Green  nothing;  but  puts  the  whole  declaration  in  issue ;   so  that  the 
liami^noicl  •  P^^*  ™"^^  prove  his  title  in  substance  as  laid  in  his  declaration ; 
eites  2  Lutw!  also  the  kind  of  waste  stated  in  it ;  if  therefore  that  stated  be 
i647,Lcigh  v.  cutting  trees,  and  the  jury  find  stubbing  them,  this  is  a  vari- 

**^  *  ance. 

Co.  L.  2^.—      On  this  plea  the  deft,  may  give  in  evidence  any  thing  that 
6  H.  IV.  8. 2.  proves  it  no  waste  ;  as  that  it  happened  by  tempest,  lightning, 
or  enemies,  or  burnt  by  accident  &c,  or  that  ihe  lessor  himself 
committed  the  waste. 
Co  Ent.  703.      $  7.  But  it  is  no  plea,  where  the  deft,  has  matter  of  excuse 
274!^i^l^or.  ^^  justification ;    as  where  the  deft,  cuts  timber  for  repairs, 
£.  406.— Bui.  and  so  uses  it ;  or  for  necessary  botes,  such  as  for  fuel,  cart- 
N.  P.  ii9.      bote,  hedge-bote,  or  plough-bote,  &c.  he  must  plead  this  spe- 
cially. 
3  Lev.  323,        ^  8.  It  is  not  enough  for  the  deft,  to  plead  he  took  timber  for 
Hod'^^on  —    repairs ;  but  he  must  add,  he  so  used  it,  or  at  least  keeps  it  for 

GU.  f.  e'274. 
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repairs  ;   for  he  might  have  cut  it  for  repairs,  and  since  may    Ch.  78. 
have  sold  it,  &c*    A  license  to  cut  trees  &c.,  must  be  plead-    Art.  15. 

^9.  So  the  deft,  may  plead  nul  waste  to  part,  and  justify  6  Co.  1J9, 
for  the  rest ;  so  that  he  repaired  before  the  action  was  brought;  whelpdale's 
or  that  the  pit.  gave  the  deft,  leave  to  cut  tlie  trees ;   or  that  Moorr54 
the  premises,  at  the  commencement  of  the  lease,  were  in  a  Ward  r.  Det- 
etate  so  ruinous  that  the  deft,  could  not  repair  them.   None  of  g^^JJ,""*^ 
these  special  matters  can  be  given  in  evidence  on  the  general 
issue  ;  but  repairs  after  the  action  is  brought  cannot  be  plead* 
ed  iu  bar  of  the  action, 

$  10.  If  the  jury  find  that  the  deft,  has  committed  only  part 
of  the  waste  stated  in  the  declaration,  the  verdict  must  speci- 
fy the  particular  waste  so  found,  and  as  to  the  residue  that  the 
deft,  made  no  waste,  and  judgment  for  the  pit.  for  the  part  so 
found,  and  for  the  deft,  as  to  the  residue  ;  but  not  so  in  case. 

And  judgment  in  the  tenet  is  for  the  place  wasted  and  dam-  Co.  L.  64.-2 
ages ;  if  in  tenuity  for  damages  only.  — iBo '^^^^'*' 

$  11.  Waste  can  be  brought  only  by  the  immediate  rever-  Puj,  gof 
sioner,  or  remander  man  in  fee,  or  in  tail,  to  the  disinheritance  Allen  61, 
of  whom  waste  is  always  alleged ;  and  therefore  if  a  lease  be  ^2  R^oi^bJ' 
made  to  A  for  life,  or  years,  remainder  to  B  for  life,  and  A  829.^Cro.  J. 
commits  waste,  the  action  cannot  be  brought  by  him  in  the  re-  ^>  Bray  v. 
mainder,  or  reversion  in  fee,  or  m  tail,  so  long  as  B's  estate  Moore  387.-^ 
continues  ;  but  if  B  afterwards  die  or  surrender  his  estate,  he  6  Co.  70  b, 
in  reversion,  or  remainder,  may  sue  A  for  the  waste  so  done  l^2hiBi^i 
by  him,  as  by  this  the  impediment  is  removed.     So  if  a  lease  _2  Roii.Abr. 
for  life  be  made  remainder,  for  years,  the  reversioner,  or  re-  826.—. 
mi^nder  man,  may  bring  the  action,  notwithstanding  the  mesne  ^  ^'^''^>  '^'' 
remainder.      Tenant  in  tail,  after  possibility  of  issue  extinct, 
cannot  have  this  action,  for  be  in  fact  is  but  tenant  for  life ;  and 
every  one  to  have  this  action  must  have  an  estate  of  inherit- 
ance in  him,  at  the  time  the  waste  is  committed ;  so  not  an  heir 
for  waste  done  in  his  ancestor's  time,  nor  a  grantee  of  a  re- 
version for  waste  done  before  the  grant  to  him. 

^  12.  The  action  of  waste  is  now  but  very  seldom  brought  2  Saund. 
even  in  England.      The  action  on  the  case  in  the  nature  of  232  b,  Wif- 
waste,  being  generally  substituted  to  it.     From  the  action  on  *"*"*'  "***^''* 
the  case,  the  pit.  derives  the  same  benefit  as  from  an  action  of 
waste  in  the  tenuity  in  which  he  recovered  only  damages ;  be- 
cause in  his  declaration  he  supposed  the  deft,  had  holden  the 
lands,  but  did  not  hold  them  at  the  time  of  the  action  brought, 
of  course  the  lands  were  not  to  be  recovered  of  him. 

s^  13.  This  action  on  the  case  has  this  further  advantage,  it 
may  be  brought  by  one  iu  remainder,  or  reversion,  for  life,  or 
yearSr  as  well  as  in  fee,  or  in  tail ;  and  the  pit.  has  costs  in 
this  action,  which  he  had  pot  in  waste  in  England  ;  and  it  lies 
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2B1.R.  nil, 
Kialyside  v. 
TbofiitOD. 


2  Saund. 
£{62  d,  e. 


Ch.  78.  as  well  for  permissive  as  voluntary  waste  ;  and  where  the  les- 
^rt.  16.  see  even  covenants  not  to  do  waste,  and  the  lessor  has  his 
election  to  bring  this  action,  or  covenant,  against  the  lessee  for 
waste  done  by  him,  during  the  term  ;  and  during  the  term,  or 
after  it  is  expired,  and  the  possession  delivered  up  by  the  les- 
see to  the  lessor. 

^14.  Further  in  this  action  on  the  case  for  waste  brought 
by  the  immediate  lessor,  or  his  heir  or  assignee,  against  the 
tenant,  either  lessee  or  his  assignee,  it  does  not  appear  to  be 
necessary,  as  in  an  action  of  waste,  to  state  the  title  either  of 
the  pit.  or  deft,  in  the  declaration.  But  it  seems  sufficient  to 
state  their  relation  to  each  other  in  a  form  like  this,  "  that 

whereas  the  said  D  on ,  and  before  and  from  thence 

until  and  at  the  time  of  committing  the  grievance  in  this  count 
mentioned,  was  and  still  is  possessed  of  and  in  a  certain 
,  with  the  appurtenances,  situated  at  — — ;  and  dur- 
ing all  that  time  held  and  occupied  the  same  as  tenant  thereof 
to  the  ph.,  to  whom  the  reversion  thereof,  during  all  the  time 
aforesaid,  belonged  under  a  certain  demise,  theretofore  made 
to  the  said  deft,  at  and  under  a  certain  rent  therefor,  payable 
by  said  D,  to  the  pit. ;"  yet  fac.  When  the  deft,  is  tenant  for 
life  &CC.,  it  may  be  well,  in  some  cases,  to  state  his  title  by 
saying  he  was  and  is  seized  in  his  demesne  as  of  freehold. 

^15.  The  kind  of  waste  must  be  stated  and  proved  in  this 
action,  as  in  an  action  of  waste  ;  so  that  if  the  pit.  charge  per- 
missive waste  done,  he  cannot  be  allowed  to  prove  voluntary 
waste  ;  so  where  the  charge  is  unroofing  a  house,  removing 
some  fixtures  canfiot  be  proved. 

^16.  Injunctions  to  stay  waste.  In  modem  times  this  rem- 
edy has  taken  the  place  of  the  writ  of  estrepement^  and  is  ex- 
tended further  as  to  cases  of  intended  waste ;  and  equity 
has  often  granted  injunctions  against  waste,  where  no  action  of 
waste  has  been  given,  even  in  favour  of  an  unborn  child.  3 
Atk.  211. 

Art.  16.  Hew  far  can  the  tenanfs  use  of  estovers  diminish 
the  inheritance.  For  instance,  here  is  a  farm  worth  $9000, 
the  owner  dies,  and  his  widow  becomes  entitled  to  dower  and 
has  one  third,  $3000  set  oflTto  her,  and  the  estate  descends  to 
A,  the  heir.  In  her  third  there  is  $500  worth  of  timber-trees, 
and  $300  worth  of  other  trees ;  she  lives,  and  her  dower  con- 
tinues forty  years,  and  by  a  prudent  use  of  her  estovers  in  that 
time  she  consumes  all  the  trees,  and  leaves  the  inheritance  of 
her  dower  part  reduced  in  value  from  $3000  to  $2200.  How 
far  is  this  waste  ?  Can  she  legally  thus  cut  away  the  wood  and 
timber  P  The  best  rule  seems  to  be,  for  her  to  take  the 
natural  growth  or  increase,  so  that  she  shall  leave  the  wood- 
land, or  wood  and  timber  as  good,  or  in  as  good  plight  as  she 


3  T.  R.  307, 
Harris  v. 
Mantle. 


2  Atk.  182, 
Gibson  v. 
Smith.-- 3 
Atk,  94,  Per- 
rot  r.  Perrot. 
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finds  it.  After  all,  I  know  of  no  point  in  the  law  so  imperfectly  Ch.  78. 
settled  as  this,  by  statutes  or  judicial  decisions.  I  have  never  Art.  16. 
been  able  to  find  one  in  the  United  States  upon  it  in  any  form, 
nor  one  in  England  directly  ;  yet  the  question  has  often  been 
asked,  in  what  manner  tenants  for  life  be.  may  cuf  down 
trees,  and  use  the  estate,  and  not  be  guilty  of  waste.  In  a  few 
years  only  advice  has  been  often  asked  on  this  point.  In  giv«- 
ing  answers  the  general  doctrine  has.  been  easily  found  in 
Coke,  Biackstone,  and  in  other  eminent  law  writers ;  as  any 
acts  by  such  tenants  voluntary  or  permissive,  that  render  the 
estate  less  valuable,  or  "  which  depreciate  its  value"  are  waste, 
except  the  natural  and  ordinary  decay  of  buildings  by  lapse  of 
time ;  the  difficulty,  as  above  observed,  is  in  a  practical  appli- 
cation of  this  rule  of  law.  Even  as  to  the  natural  and  ordi* 
nary  decay  of  buildings,  some  have  made  a  question,  as  where 
A  is  tenant  for  life,  and  B  remainder-man  in  fee  ;  when  A 
comes  into  possession  of  the  estate,  he  finds  new  buildings,  a 
part  of  the  farm  or  estate,  he  lives  seventy  years,  and  in  that 
time  they  rot  down,  it  has  been  often  asked  if  B,  the  remain- 
der-man, is  to  take  the  farm  or  estate  without  buildings,  and 
the  tenant  for  life  have  the  sole  benefit  of  a  complete  set  of 
buildings,  and  wear  them  out,  and  the  remainder-man  have  no 
benefit  whatever  of  them.  It  has  been  confidently  urged,  that 
these  buildings  are  not  a  part  of  the  rents  and  profits,  but  a  part 
of  the  estate  itself,  and  often  in  seaports  or  cities  the  principal 
part ;  and  this  is  all  true,  and  no  answer  can  be  given  but  by 
recurring  to  the  authorities^  which  shew  the  tenant  for  life  &c. 
has  been  required  only  to  keep  the  buildings  well  covered  and 
secured  in  the  usual  manner  against  the  weather,  and  so  it 
seems  has  been  the  general  practice.  The  like  question  has 
been  often  asked  as  to  fences,  which  usually  rot  down  every 
few  years.  When  A,  tenant  for  life,  or  for  99  years,  for  instance, 
enters  into  possession  of  a  farm  or  estate,  he  finds  it  com- 
pletely fenced  with  new  fences  ;  if  they  rot  down  during  his 
term,  as  they  will  probably  several  times,  he  must  build  them 
anew  in  his  own  defence  ;  so  if  he  finds  no  fences,  or.  very 
poor  ones  when  he  comes  into  possession,  he  must  build  new 
or  make  very  expensive  repairs  at  his  own  expense.  To  this 
question  as  to  fences,  lawyers  have  not  been  agreed  in  their 
answers.  In  many  old  countries  in  Europe  and  America, 
fences  are  not  essential  by  law,  as  where  the  ancient  principle 
prevails  or  governs,  obliging  every  man  to  keep  his  cattle  at 
his  peril,  and  in  some  old  countries  where  fences  jire  required 
by  law,  there  may  be  some  settled  usage  that  governs,  but  none 
appears  to  exist  in  the  United  States,  which  holds  such  tenant 
to  leave  the  estate  with  as  good  fences  on  it,  as  he  found  on  it 
when  he  came  into  possession  ;  or  if  then  none,  or  bad  fences, 
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Ch.  78.    and  he  leaves  new,  there  seems  to  have  been  no  settled  usage 
ArL  17.    to  make  him  in  remainder,  finding  the  new  fences  when  com* 
<^^'*v'«^*/   ing  into  possession  pay  for  them  be. 

So  as  to  the  growing  wood,  uncertainty  exists,  though  no 
doubt  the  rule  above  stated  is  the  best.  And  it  has  been  ask* 
ed,  supposing  the  only  fuel  on  the  farm  or  estate,  is  peat- 
meadow,  that  does  not  grow,  or  not  perceptibly,  what  is  this 
tenant  to  do ;  he  can  take  no  growth,  for  there  is  none,  and  if 
he  take  fuel  at  all,  he  must  take  a  part  of  the  estate  itself,  and 
lessen  of  course  its  value,  as  much  as  he  takes  of  the  peat ;  so 
if  no  fuel  but  a  coal-mine.  Perhaps  it  may  be  truly  said,  the 
tenant  knows  this  when  he  hires  the  estate,  that  there  is  no 
fuel,  or  none  but  this  part  of  the  estate  itself,  and  therefore, 
he  gives  a  low  rent  accordingly,  and  he  must  buy  his  fuel,  or 
procure  it  in  some  other  way  than  on  the  estate,  and  this 
seems  to  be  agreeable  to  the  very  first  principle  in  cases  of 
waste ;  that  is,  the  tenant  must  leave  the  estate  in  as  good 
plight  and  condition  as  he  found  it.  So  no  dower  in  wild  lands, 
as  there  is  no  profit,  and  it  is  waste  to  take  the  trees.  See 
Dower. 
See  Ch.  15,  a.  Abt.  17.  Cosei  in  equity,  i^  1.  The  Court  of  Equity  of 
fiin^ctions"to  ^^^^  years  has  often  interposed  in  cases  of  waste,  eammitied  or 
prevent  <  intended ;  also  to  order  timber  in  a  state  of  decay  to  be  cut 
waste.—  ixyyfik  for  the  benefit  of  the  persons  entitled  to  the  inheritance. 
2  p.  w.  240,  Bu^  Q^  damage  must  be  done  to  the  tenant  for  life.  As  where 
Whitfield  9.  A  was  tenant  for  life,  remainder  to  B  in  tail  as  to  one  moiety, 
Beweit.  remainder  as  to  the  other  moiety  to  an  infant,  there  was  tim- 
ber on  the  premises  greatly  decaying,  and  B  filed  his  bill, 
praying  it  might  be  cut  down,  and  that  he  and  the  minor  might 
have  the  money  arising  from  the  sale  of  the  timber.  A  claim- 
ed a  part  of  it :  held  1.  The  timber  while  standing  is  a  part 
of  the  inheritance ;  but  when  severed,  either  by  the  act  of 
God  or  by  tempest,  or  by  a  trespasser  and  by  wrong,  it  be- 
longs to  him  who  had  the  first  estate  of  inheritance,  whether 
in  fee  or  in  tail,  who  may  bring  trover  for  it :  3.  That  the 
tenant  for  life  could  not  have  any  part  of  the  money  arising  by 
the  sale  of  the  timber ;  but  as  he  was  entitled  to  enough  for 
estovers,  a  sufficiency  must  be  left  for  them,  and  any  damage 
done  must  be  made  good  to  him  :  3.  As  to  the  timber  clearly 
decaying  it  is  for  the  benefit  of  the  persons  entitled  to  the 
inheritance  that  it  is  cut  down,  otherwise  it  is  of  no  value  ;  but 
tliis  must  be  done  with  the  approbation  of  the  master ;  and 
trees  though  decaying,  if  for  the  defence  and  shelter  of  the 
house  or  for  ornament,  shall  not  be  cut  down.  B,  tenant  in 
tail,  had  decreed  to  him  one  half  of  the  money,  subject  to 
deductions  as  above,  and  the  minor  the  other  half,  to  be  put 
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out  at  interest  for  his  benefit  on  government  or  real  securities    Ch..  78. 
lo  be  approved  of  by  the  master.  Art,  17. 

%  2.  Chancery  also  has  allowed  growing  timber  to  be  cut  v^^^v-^^ 
down  for  the  payment  of  legacies  charged  on  the  inheritance,  5,7*5°*  ^*^ 
while  the  estate  has  been  held  by  tenant  for  life,  as  where  A  ciutoe.^ 
devised  his  estate  to  his  widow  for  life,  remainder  to  A.  B. 
and  his  heirs,  on  condition  to  pay  several  legacies  at  the  times 
appointed  in  his  will,  and  if  he  did  not  so  pay,  the  remainder 
over  to  another.   A.  B.  applied  &c.  and  was  allowed  to  have 
the  timber  cut  and  sold  to  pay  the  legacies,  (she  having  refus- 
ed permission  kc.)  making  satisfaction  to  the  widow  for  break- 
ing the  ground  &;c.  and  referred  the  quantity  to  the  master, 
and  for  him  also  to  decide  what  might  be  spared  conveniently. 

^  3.  Where  the  tenant  for  life  has  also  the  next  existing  8  P.  W.  268, 
estate  of  inheritance,  subject  to  intermediate  contingent  re-  {!°^®  ^»  ]J"" 
mainders,  chancery  will  not  allow  him  to  take  advantage  of  bis  of  BoUon. 
own  wrong,  by  cutting  down  timber,  but  will  preserve  it  for 
the  benefit  of  the  contingent  remaindermen.     The  Duke  of 
Bolton  was  tenant  for  life,  with  contingent  remainders  to  his 
first  and  other  sons,  remainder  to  Mrs.  Orde  for  life,  remain- 
der to  her  first  and  other  sons,  with  contingent  remainders 
over,  with  estates  to  trustees  to  preserve  all  contingent  remain- 
der ;  remainder  to  the  Duke  in  fee.     All  the  contingent  re- 
mainders being  in  expectancy,  he  cut  down  timber.     Mrs. 
Orde  had  a  son  born,  a  deft,  in  the  suit ;  held,  the  duke  could 
not  cut  down  the  timber ;  as  to  his  life  estate,  he  should  not 
take  the  advantage  of  his  own  wrong ;  that  the  timber,  though 
by  severance  it  became  personal  property,  was  yet  bound,  as 
far  as  it  could  be,  to  the  uses  of  the  realty ;  that  Mrs.  Orde's 
son  could  not  claim  it,  for  though  he  had  a  vested  estate  of 
inheritance,  yet  his  estate  was  liable  to  be  divested  by  the 
Duke's  having  a  son  ;  hence  held,  no  one  was  entitled  at  pre^ 
sent,  and  that  the  Duke  pay  into  court  to  the  credit  of  the 
cause,  the  money  for  which  the  timber  had  been  sold  and  the 
interest  thereof. 

^  4.  As  to  the  clause,  mikoui  impeachment  of  waste,  in  6B«e.Abr. 
equity,  malidotu  wastes  be.  see  art.  14,  s.  7.     And  further,  ^q^^    g. 
such  a  tenant  for  life  he.  cannot  pull  down  houses  or  other  g6._i  ves. ' 
buildings  and  sell  them,  or  cut  down  trees  for  the  shelter  and  2^>  ^stoo  «. 
ornament  of  the  house,  being  appendages  to  it,  or  dig  up  2  Bra.' R.  88. 
leaden  pipes  ;  but  he  will  be  ordered  to  put  the  estate  in  the  -^  Atk.  883. 
same  plight  or  condition  if  was  before,  and  where  this  cannot  "^^  ^^'  ^• 
be  done,  to  make  compensation,  and  be  enjoined  in  future.  5i..Je  Cniife 
The  privilege,  without  impeachment  of  waste,  is  annexed  to  624. 
he  privity  of  the  estate,  as  to  an  estate  for  life,  and  ends  with 
t,  when  that  determines  by  merger^  or  otherwise.     So  equity 
voju.  III.  31 
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Ch.  79.    restrains  a  tenant  for  life  from  coimnittiog  waste  in  the  case 
Art.  1.      of  an  executory  devise. 

v^^-v"^^      JVotes,     Forms  of  declarations,  pleas,  &c.  against  defi.  for 

3  Went  445,  Qommitting  waste  on  the  prembes  demised  to  bim  by  the  pit. 

^^' .  in  cutting  down  trees  be.,  and  not  paying  the  rent.     And 

8  Went.  486    ^^"^9  ^^*    Declaration  for  not  repairing  the  windows ;  for 

488.  *  committing  waste  by  takmg  away  trees,  destroying  window- 

'shutters  and   removing  and  carrying  away  partition.      For 

StTmo^'  waste  by  assignee  of  a  term,  against  the  tenant  for  pulling 

#0o|  608*      '  down  wainscot  be.  affixed  to  the  freehold  with  a  conversion. 

Landlord  for  life  against  the  tenant  for  years,  for  pulling  down 

outhouses,  walls,  gates,  &cc.    Other  casesi  585.     For  waste 

by  mortgagee,  596  ;  Index  b.  be.  72. 


CHAPTER  LXXIX. 


CASE  ON  TORTS.    WAYS. 


Abt.  1.  General  prineiplei. 

$  1.  It  may  be  very  proper  here,  according  to  my  plan,  to 
consider  the  principles  of  the  law  somewhat  generally  respect- 
ing ways.  Here  two  things  are  to  be  exammed  and  consid- 
ered :  1st.  The  right  of  way  :  2d.  The  disturbance  of  that 
tight.  We  have  in  this  State  seven  kinds  of  ways  or  roads : 
1st.  Public  hifhways,  laid  out  by  the  courts  of  sessions,  m 
their  several  counties,  and  repaired  by  the  several  towns :  -2d. 
Turnpike-roads,  made  on  special  statutes,  and  repaired  by  the 
several  turnpike  corporations :  3d.  Town  ways,  laid  out  by 
the  selectmen  of  the  several  towns,  at  their  expense,  and  ac- 
cepted and  repaired  by  them  :  '  4th.  Proprietors'  ways,  laid 
out  at  their  expense,  by  the  selectmen,  and  accepted  by  the 
town,  and  repaired  by  the  proprietors  :  5th.  Private  ways 
created  by  the  deeds  of  the  parties  and  repaired  by  them  by 
Agreement,  or  on  special  statute  provision  :  6th.  Ways  by 
prescription  :  and  7th.  Ways  of  necessity,  including  those 
necessarily  laid  out  vrfien  executions  are  extended  or  levied 
on  the  lands  of  the  debtor. 

^  2.  The  four  former  have  always  been  laid  out  and  repair- 
ed on  the  various  statutes  passed  by  the  State  legislatures,  m 
the  hands  of  the  people  generally,  hence  only  the  substance 
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of  diem  will  be  stated  in  this  chqiter.    The  fifth  species  rests    Ch.  79. 
on  the  acts  of  the  parties,  but  are,  or  may  be,  repaired  by    ^rt.  2. 
agreement,  or  in  virtue  of  a  particular  statute.   Sixth  and  sev-  k^^y^J 
enth  species  of  ways  are  mostly  by  common  law,  or  on  the 
principles  of  the  common  law  applied  in  the  construction  of 
statutes ;    and  therefore  deserve  more  consideration  ;   though 
our  statute  laws  on  these  subjects  have  been  revised  several 
times,  they  have  always  been  in  substance  the  same. 

§  3.  Highways  are  infinite,  and  have  no  terminus  a  quo,  or  |o  Mod.  889. 
terminus  ad  quem^  but  the  sea.  Any  way  leading  from  town  to  —3  Bac.  M. 
town,  or  to  a  market-town,  is  a  highway  ;  so  is  a  river  com- 
mon to  all.  Among  the  Roman  services  or  easements  apper- 
taining to  buildings  or  to  lands,  were  three  kinds  of  ways  : 
1st.  Iter^  or  path  :  2d.  ActuSy  a  road  :  and  3d.  Vioj  a  high- 
way. The  first  was  only  a  footway  over  another's  land.  Sec- 
ond also  included  a  way  for  driving  cattle  or  carriages :  third 
all  ways  of  passing.     Jus.  Inst.  Lib.  2,  tit.  3,  s.  14. 

Art.  2.  Massachusetts  statutes  as  to  ways. 

^  1.    This  act  is  the  revision  of  the  old  statutes  of  1639,  scralMlSi 
1642, 1647,  1693, 1713,  1727, 1767,  and  1764,  and  provides  to  129— 
that  when  a  new  highway  from  place  to  place  is  wanted,  qr  ^^^^2^^787. 
an  old  one  may  be  conveniently  turned  or  altered,  on  applica-  Public  ways' 
tion  to  the  Court  of  Sessions  in  the  country,  and  "  it  being  ^^  laid  oat, 
determined  by  them  to  be  of  common  convenience  and  neces-  Maine  as  to- 
sity  to  have  such  new  way  laid  out,  or  old  way  altered,"  the  ways,  ch. 
said  court  is  empowered,  by  warrant  under  its  seal,  "  to  ap-  ^j|'  PP*  ^^ 
point  a  committee  of  five  disinterested  sufficient  freeholders, 
in  the  same  county,"  to  lay  it  out ;   this  committee  is  to  give 
sufficient  and  seasonable  notice  to  all  persons  interested,  of 
the  time  and  place  of  their  meeting,,  and  to  be  sworn  ^'  to  per* 
form  the  said  service  according  to  their  best  skill  and  judg- 
ment, with  most  convenience  to  the  public,  and  least  prejudice 
or  damage  to  private  property ;"   and  they  ^^  ascertain  (he 
place  and  course  of  the  road,"  in  the  best  way  they  can,  and 
make  return  of  their  doings  under  their  hands  and  seals,  to 
the  next  Court  of  Sessions,  to  the  end  the  same  be  accepted 
and  recorded  as  a  way.    If  hereby  any  one  is  damaged  in  his  0^0,^208  to 
property,  the  town  makes  him  a  reasonable  compensation,  as  laad-owoen. 
estimated  by  the  committee ;   and  if  aggrieved  by  their  esti- 
mate, or  by  the  location  of  the  way,  he  may  apply  to  the  next 
Court  of  Sessions,  held  in  the  county,  for  his  jury,  formerly 
summoned  by  the  sheriff,  or  his  deputy,  but  since  March  8,   - 
1803,  drawn  out  of  the  jury  box  of  the  Supreme  Judicial  Court; 
and  if  the  jury  do  not  alter  the  way,  or  increase  his  damages, 
he  pays  legal  costs ;  but  if  they  do  increase  them,  the  county 
pays  such  costs ;   their  verdict,  under  oath,  and  under  their 
hands  and  seals,  accepted  by  the  court,  is  final }  and  the  court 
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Ch.  fr9.    by  warrant  of  distress  may  compel  the  town  to  pay  such  danf- 

Jlrt.  2.      ages  ;    and  by  a  subsequent  act  if  the  town  thinks  itself  ag- 

K.^'y^J  grieved  by  this  estimate  of  damages,  it  may  have  a  like  jury* 

Turnpike  roads  have  already  been  considered  ;  see  acts  Feb. 

27,  1813,  and  June  19,  1.819. 

In  practice,  a  viewing  committee  is  first  sent  to  examine  if 
the  way  &lc.  be  necessary,  all  things  considered,  and  report ;. 
so  is  often  the  practice  in  the  legislature,  when  a  bridge,  ca- 
nal, fcc.  is  petitioned  for,  which  may  affect  State,  or  private 
property.      These  inquiries  embrace  all  circumstances,  as  the 
advantages  of  the  proposed  new  road  &c»,  to  the  public,  and 
damages  thereby  to  individuals  &c.      These  inquiries,  in  fact^ 
come  in  the  place  of  the  ancient  writ  ad  quod  damnum,  former- 
ly much  used  in  England,  and  still  often  in  some  of  our  States ; 
see  Ch.  223,  a.  11,  s.  46.     For  the  ancient  use  of  it,  seeBo- 
hun,  10  to  26,  and  F.  N.  B.  226  &c.     By  the  8  &  9  W.  ID. 
c.  15,  a  mode  of  inquiry  is  adopted  somewhat  like  the  pre- 
sent modern  Massachusetts,  by  the  justices  of  any  county  Sec., 
^  but  they  are  limited   as  to  breadth  of  way,  as  to  houses,  gar- 
dens, orchards,  &x. ;  the  material  difference  is  in  this,  the  in- 
quiry by  ad  quod  damnum  was  by  jury  ;   the  new  way  is  by 
committees. 
Towto  &pri-      J^Y  ^^e  same  Act  of  1787,  town  and  proprietors'  ways  are 
▼ate  way»»     laid  out.  By  it  the  selectmen  of  the  town  are  authorized,  per- 
iwe^StRtatcs*'  ^"^^yj  or  by  appointment,  to  lay  out,  within  their  town, 
in  Maine,  ch.  "  particular  and  private  ways,  for  the  use  of  the  town  only,  or 
^-  for  the  use  of  one  or  more  individuals  thereof;"  and  if  any 

landkwnerel  owner  of  land  through  which  such  road  passes,  be  injured 
thereby,  he  receives  "  such  recompense  as  the  party  interest- 
ed and  the  selectmen  shall  agree  upon,  to  be  paid  by  the  town 
or  the  individual  person  or  persons,  for  whose  use  the  road  is 
Selectmen's  ^^^^  ^"^ '"  ^^  ^^  ^^^^^  ^®  ordered  by  the  Court  of  Sessions,  on 
neglect  to  lay  SID  inquiry  by  a  jury  had  as  above,  or  a  committee,  if  one  be 
them  ont  agreed  on.  But  every  way  so  laid  out  is  invalid  till  the  town,  in 
a  legal  town-meeting,  accept  and  allow  it ;  and  if  the  said  select- 
men unreasonably  refuse  or  delay  to  do  this,  being  requested  in 
writing,  by  one  or  more  inhabitants  of  the  town,  or  proprietors 
of  lands  in  it,  then  the  Court  of  Sessions  in  one  year,  "  if  the 
request  appear  to  them  reasonable,  may  cause  the  same  pri- 
vate way  to  be  laid  out,  at  the  costs  of  the  persons  applying, 
by  a  committee  of  three  disinterested  freeholders ;"  which 
committee  shall  estimate  the  damages  occasioned  thereby,  (if 
any  these  be,)  as  well  as  ascertain  the  course  and  place  of  the 
said  private  way,  **  the  damages  to  be  paid  by  the  town,  if  it 
be  of  general  benefit,  otherwise,  by  the  individual  or  individu- 
als, for  whose  use  or  benefit  the  way  is  laid  out."  And  the 
Court  of  Sessions  has  power  to  discontinue  any  private  way ; 
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and  by  another  act,  passed  1797,  any  public  way ;  and  by  an-    Ch.  79. 
other  act  passed  1789,  (town  act,)  towns  may  approve  of  any    Art.  2. 
town  or  private  way  laid  out  by  the  selectmen  of  tKe  town,   K^^v^J  ] 
*^  or  alter  or  discontinue  any  town  or  private  way,  heretofore  DiBcontinu- 
iaid  out  and  approved  as  such,  when  it  shall  appear  the  same  ''l^jSf*'"^^* 
is  unnecessary  for  the  inhabitants  of  such  town,"  with  an  ap-  i797.LMa88.' 
peal  to  the  aggrieved  party  to  the  Court  of  Sessions  within  Acts,  Feb.  27, 
one  jear,  after  such  approbation  &«.,  damages  to  be  paid  by  Ip'^gip''^ 
the  town.     Does  the  town's  power  extend  to  discontinue  a 

?ropriet<Nrs'  way  i     By  act  of  February  37,  1787,  s.  2,  the 
!ourt  of  Sessions  has  power  to  discontinue  any  town  or  pro- 
prietors' way. 

§  2.    If  a  town  unreasonably  refuse  or  delay  to  accept  any  The  town's 
/such  laying  out  by  the  selectmen,  being  reported  to  the  town,  neg'««t^^ 
any  person,  or  persons,  aggrieved  thereby,  may  apply  to  the  *^ 
Court  of  Sessions  in  one  year  after  such  refusal  or  delay, 
''  and  the  same  court,  after  hearing  the  town  thereon,  may  ac- 
cept and  approve  said  private  way,  as  laid  out  by  the  select- 
men, and  direct  the  same  to  be  recorded  in  the  town-book," 
or  may  order  it  laid  out  by  three   disinterested   freehold- 
ers, to  be  appointed  by  the  court,  and  to  act  on  the  principles 
prescribed,  as  above,  to  the  committee  of  five.     This  power 
was  placed  in  selectmen  of  towns  to  lay  out  town  ways,  as 
early  as  1642. 

§  3.  By  these  acts  provision  is  made  for  compelling  each  Maw.  Act, 
town  in  the  Commonwealth  to  keep  in  good  repair  the  town  J^l^^^g^ii  ^ 
ways  in  each  town,  and  those  parts  of  the  public  highways  Mass'.  Act/ 
within  it,  at  the  town's  expense.     See  a.  9,  post.  ^«^-  ^8, 

^  4.   By  this  act  of  1797,  the  proprietors  of  private  ways  msm.  Act', 
and  bridges  are  enabled  to  repair  them  in  equal  proportions,  Nov.  12, 
when  there  are  four  or  more  of  them.  On  application  to  a  jus-  if^^^^rf'^** 
tice  of  the  peace,  he  calls  a  meeting  of  the  proprietors,  in  tors, 
which  a  major  part  of  them  can  choose  a  surveyor  and  proper 
persons  to  make  the  repairs,  and  assign  to  each  proprietor  his 
proportion  of  labour  and  materials  &c.     And  this  act  also  ex- 
tends to  private  ways,  by  grant  or  agreement. 

§  6.  In  the  colony  act  of  1639,  for  laying  out  highways.  Colony  Act, 
there  was  a  provision  that  no  way  should  be  laid  out  so  as  to  *^^- 
cause  any  man's  house  to  be  pulled  down,  or  his  garden  or  orch- 
ard laid  open ;  this  provision,  in  practice,  has  long  since  become 
obsolete,  and  has  not  been  included  in  any  after  revised  acts. 

<^  6.    In  this  act  provision  was  made,  that  "  no  person  shall  Colony  Act, 
stand  charged  with  the  repairs  of  conmion  higjiways,  through  *^^' 
his  own  land,"  and  this  has  been  ever  since  the  common  law 
and  usage  of  the  State,  and  United  States,  generally. 

^  7.  By  this  act  if  a  sur\'eyor  retams  monies  in  his  hands,  Mass.  Act, 

Feb.28,1797. 
^  — Mass.  Acts  88  to  ways  were  re i^ised  in  Maine  in  1821,  no  material  aUeratioos. 
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Ch.  79.    an  actite  on  the  case  lies  against  him,  to  recover  it  of  biiD^ 
Art.  3.      with  20  per  cent,  in  addition  ;  and  by  the  6th  sect,  of  this  act 
v.^^v^i^  the  court  may  give  time  to  make  a  highway. 

Thus  a  man  ipay  have  a  right  of  way  by  statute,  and  by 
grant,  accordmg  to  the  tenor  of  the  grant  or  deed  made  to 
him  of  a  way.     Mass.  Act  as  to  guide-posts,  Feb.  28,  1795  ; 
Maine  Act,  ch.  70. 
6  Bac.  54.—  ^      $  8.  A  way  leading  to  a  field  or  church,  and  terminatii^ 
Cro.  Car.36d.  there,  is  private  ;  but  outlets  in  the  highway,  used  time  out  of 
—1  D.  ii  E.   juin  j^  become  a  part  of  the  highway ;  and  by  our  statute  fen- 
ces standing  forty  years  fix  the  bounds  and  limits  of  ways. 
3  CruiM  122.  See  Fences.     A  may  claim  a  way  over  B's  land,  from  one 
—6  Mod.  8.    part  of  A's  land  to  another. 

Akt.  3.  Way  by  pre9criptum. 
263.^^D.  &  $  ^*  ^^6^  prescription  supposes  an  ancient  grant,  once 
£.  idi.— .Co.  made,  and  then  lost,  dierefore  nothing  can  be  prescribed  for, 
Ch *26ll?4 *  ^^^^^  ^  *^^  nature  could  not  have  been  granted ;  because 
Mass.  R.  49,  then  it  would  be  unreasonable  to  suppose  or  presume,  there 
66;  eo  years,  was  once  a  grant  of  such  thing  ;  time,  of  itself,  never  can  be 
The  way  must  *®  cause  of  the  right ;  for  nothing  can  be  done  by  time,  **  bat 
be  claimed  &.  it  is  a  presumption  in  law,  that  a  possession  cannot  continue 
used  adverse-  go  long  quiet  and  uninterrupted,  if  it  was  against  right,  or  in- 
Zilgence'^  14  j"i'iou3  to  another."  Hence  if  the  occupiers  of  a  field  ad- 
Mass.  R.  63,  joining  mine,  have,  time  out  of  mind,  repaired  the  fences,  the 
^'^^®°**  law  presumes  they,  or  their  predecessors  once  granted,  or 
Cruise  123,  agreed  to  do  it  forever,  though  the  evidence  of  it  cannot  now 
*^-— Bract,  be  found  ;  or  otherwise  they  would  not  have  done  so  further 
8  Croi^^ftSs!  ^^^^  ^^^^  memory  goes.  So  where,  time  out  of  mind,  the  in- 
3  Lev.  160.~  habitants  of  a  parish  or  town,  have  dug  gravel  in  A's  land  to 
!^o^L  ^  >"6pair  a  highway  ;  or  have  used  a  way  there,  or  a  wdtering- 
— 4  D.  ^  £.  plsice  there,  or  taken  rushes  there  ;  or  masters  of  vessels  have 
717.  taken  ballast  there,  the  law  presumes  A,  or  his  prior  owner, 

once  made  a  grant  of,  or  assented  to  such  uses. 

So  there  can  be  no  prescription  where  any  roan's  memory 
is  to  the  contrary,  or  when  any  man's  memory,  any  writing  or 
any  record,  shews  when  the  thing,  as  the  way,  the  watering- 
place,  or  when  the  port  duties  &c.  began  ;  for  it  is  the  essence 
of  a  prescription  or  a  prescriptive  right,  that  it  has  extended  or 
Cow    102     ^^^  ^®®"  "^^^  beyond  memory,  or  further  back  than  any  proof 
to^K^,  Hor-   goes*     Therefore,  Lord  Mansfield  said,  m  Cowp.  109,  that 
ner's  case.—  **  any  Written  evidence  shewing  there  was  a  time  when  the 
662.— Lit^^'  prescription  did  not  exist,  is  an  answer  to  a  claim  founded  on 
i7o!— Co.  L  prescription ;"  as  where  the  record  in  Kingston  on  Hull  shewed 
11^-  the  port  duties  claimed  there  by  the  town  began  1441,  there 

could  be  no  prescription  ;  but  as  the  town  had  received  these 
duties  350  years,  the  court  presumed  a  grant  of  them  previous 
to  1441,  since  lost.     And  in  this  case  it  will  be  observed,  that 


WAYS.  247 

from  the  great  length  of  time,  the  court  presumed  even  a    Ch.  79. 
matter  of  record,  as  the  king's  grant,  which  could  not  be  but    ArU  9» 
by  record ;  here  the  presumption  was  not  founded  on  time  out  of  v«^"v"^»^ 
mind,  but  on  a  possession  of  these  port  duties  350  years.  This 
kind  of  presumpton  will  be  found  important  in  many  instances 
in  the  cases  of  ways,  as  wdl  as  of  tolls  and  other  tUngs. 

^  3.   Custom  ii  local  utage^  not  annexed  to  any  person ;  ^<*'  ^-  li'» 
prescription  is  merely  personal,  or  a  personal  usage,  "  as  that  comrM?!!- 
A  and  his  ancestors,"  or  **  A  and  those  whose  estate  he  has,"  3  Sa]k.279!I- 
time  out  of  mind,  have  used  such  a  privilege  &c.,  which  can  be  «  S^-.^'l, 
annexed  only  to  an  estate  m  fee,  wtncn  is  prescription  in  a  que  526.-6  Co. 
estaie  ;  and  a  prescription  is  always  alleged  in  the  person  as  a  ^• 
mere  personal  right. 

^  3.  And  it  is  only  incorporeal  hereditaments,  that  can  be  ^  ^i*  ^o°>- 
claimed  by  prescription,  as  a  right  of  way,  of  common,  &ic.  3^'raSe  M6 
for  corporeal  things  are  capable  of  better  proof  than  prescrip-  627, 6d0. 
tion;  for  a  right  of  way  is  generally  enjoyed  by  intervals, 
there  is  no  corporeal  seizin  of  it,  and  the  right  to  enjoy  it  can 
only  depend  on  immemorial  usage. 

^  4.  It  is  a  general  rule,  that  nothing  which  is  to  arise  by  Cro.  £J.  112, 
matter  of  record  can  be  prescribed  for,  as  the  record  must  be  i'^'"    koo- 

1  ^1        •  t  1  I  !•  "  Cruiae  628, 

shewn  to  prove  the  right ;  and  as  our  public  ways  are  gener«-  630.~-Co.  L. 

ally,  and   ever  have  been  mostly  by  such  matter  of  record,  iw.— 6Co. 
generally  their  existence  must  be  proved  by  records ;    but  *^' 
tins  is  not  conclusive,  because  some  of  our  public  ways  may 
liave  begun  otherwise,  as  by  grant  or  of  necessity,  and  some 
of  our  records  of  county  courts  that  anciently  laid  out  public 
highways  are  lost ;  and  as  the  king's  grant  was  presumed  in 
Homer's  case,  though  matter  of  record,  so  a  laying  out,  of  ^^^^'  *^^' 
record,  of  a  way  may  be  presumed,  when  not  to  be  found  from 
length  of  time  ;  but  generally,  treasure-trove,  estrays,  wrecks, 
fairs,  markets,  keeping  a  gaol,  toll,  &£c.  may  be  prescribed  for ; 
as  they  are  by  grant,  and  not  matter  of  record. 

§  5.  If  a  man  prescribe  in  himself  and  those  whose  estate  ^  Bl.  Com. 
he  holds,  he  can  claim  only  such  things  as  are  incident,  ap-  £  ^57  i^'i 
pendant,  or  appurtenant  to  the  lands  which  he  holds ;    for  —Co.  L.  183. 
wiless  these  things  be  incident,  appendant,  or  appurtenant  to  ^i^™"V 
such  lands  in  their  nature,  the  court  will  not  presume  a  grant  121. 
of  them  now  lost^     But  if  one  prescribe  in  himself  and  his 
ancestors,  he  may  claim  any  thing  that  lies  in  grant,  so  inci- 
dent iic.  or  not ;  and  the  same  thing  in  some  cases  as  an 
advowBon  may  be  claimed  either  way.     Hence,  any  thing 
incident,  appendant,  or  appurtenant  descends  with  the  estate, 
as  a  part  of  it,  and  is  conveyed  with  it,  unless  ^specially  severed ; 
and  any  thing  in  gross,  as  in  o6e  and  his  ancsstors,  must  go 
according  to  thr  grant  or  prescription. 
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Ch.  79.        ^  6.  ''  inhabitants  never  can  prescribe  for  common  or  othei- 
Art»  3.      profits  affrend&r^  but  only  for  matters  of  easement,"  as  Grem* 
.v^F^v^^i^  stead  v.  Marlowe,  4  D.  &;  E.  718.   The  court  held,  a  custom 
4  D*^^  ^"^  ^  ^^^'^  ^  profit  in  alUno  scloy  is  bad  ;  and  that  such  a  right 
717^1  Wiif.  ^^^  b^  claimed  but  by  prescription ;  see  Custom,  Ch.  26. 
91, 92,  Sei^    Here  the  deft,  pleaded  a  right  of  common  in  "  every  inhabitant" 
^h°76^ll  ^^  ^  certain  parish,  and  bad;  but  in  Sergeant  o.  Read,  the 
'        '  court  held,  a  prescription  for  three  bushels  of  barley  out  of 
every  ship's  cargo  brought  to  a  quay  to  be  exported,  is  good. 
This  was  an  action  against  the  deft.,  a  servant  of  the  corpora- 
tion of  Pensaoce,  for  taking  said  barley ;  he  pleaded,  that  one 
Richard  Daniel  was  seized  in  fee  of  the  manor  of  Pensance 
in  which  there  was  a  quay,  parcel  of  it ;  and  that  he  and  all 
those  whose  estate  he  had  at  ttieir  own  charge,  time  out  of 
mind,  had  repaired^  and  were  bound  to  repair  said  quay,  and 
bad  of  right  taken  a  reasonable  duty  called  huskdagey  to  wit : 
three  Winchester  bushels  of  barley  out  of,  and  for  every  ship's 
cargo  of  barley  brought  upon  the  said  quay  to  be  exported  in 
any  ship ;  that  said  R.  D.  conveyed  said  quay  to  said  corpora- 
tion to  hold  to  them  and  their  successors  in  fee  farm  forever,  and 
it  became  seized  in  their  demesne  as  of  fee  ;  then  stated  the 

Elt.  brought  ^pon  the  quay  a  ship's  cargo  of  barley,  of  1200 
ushels,  to  be  exported  ;  and  that  the  deft,  as  the  servant  of 
the  corporation,  and  by  their  command,  took  out  of  the  same 
jAip  said  three  bushels,  mentioned  in  the  pit's,  declaration,  as 
was  lawful  &c. ;  replication  of  his  own  wrong,  and  a  traverse  of 
tlie  prescription,  and  issue.  Motion  in  arrest  of  judgment  by 
the  ph.,  the  verdict  being  for  the  deft. :  1.  On  the  ground  this 
prescription  was  void,  as  uncertian  and  unreasonable,  as  to 
take  a  certain  quantity  out  of  an  uncertain  one :  2.  Because 
the  prescription  was  pleaded  without  exemption  for  any  one, 
and  so  one  might  bring  corn  to  be  exported,  and  not  export  it, 
but  carry  it  back  again,  and  a  duty  on  that  would  be  unreason- 
able. But  judgment  for  the  deft. ;  for  the  word  cargo  was  a 
mercantile  term  and  well  understood,  and  as  well  as  the  case 
of  a  ''  prescription  for  so  much  money  for  setting  up  a  stall  in 
a  fair,  and  for  ground  near  the  stall,"  and  ground  near  the  stall 
was  certain  enough,  cited  Lutw.  1519;  for  the  quantity  of 
ground  near  the  stall  was  to  be  determined  by  tlie  usage  of 
the  fair,  and  here  the  quantity  of  the  cargo,  1200  bushels,  is 
stated  in  the  plea  ;  and  as  to  exemptions  of  persons  the  plea 
is  proper.  The  exception  to  the  corporation's  title  depended 
on  the  construction  of  the  statute  of  uses,  and  held  good  after 
verdict. 

Prescription  for  toll ;  see  Ch.  76,  a.  11,  Trueman  v.  Walg- 
ham,  and  other  cases, 
eco.  eo,  6|.      ^  7.  In  this  case  the  court  decided,  that  inhabitants  cannot 
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charge  the  soil  of  another,  that  one  may  claim  a  discharge  ia    Ch.  79. 
hts  own  soil ;  and  so  inhabitants  may  claim  a  modus  dectmandi    Art,  3. 
to  the  parsoft  in  discharge  of  tithes  ;  "  for  they  claim  not  a  v^^'-v-^m.' 
charge,  or  a  profit  apprendre  in  the  soil  of  another,  but  a  dis- 
charge of  their  own  land*'  of  tithes.  So  a  "  custom  that  every 
inhabitant  of  such  a  town  shall  have  a  way  over  such  land, 
either  to  a  church  or  a  market"  &c.  is  good,  "  for  it  is  but  an 
easement,  and  no  profit ;  and  a  way  or  passage  may  well  fol- 
low the  person,"  hence  a  way  may  well  be  prescribed  for. 

^8.  But  a  man  cannot  prescribe  against  a  statute  that  l>oct.&  Stud, 
makes  a  new  law,  but  he  may  against  the  common  law,  or  a  ^^  l^^hTL- 
statute  that  affirms  the  common  law.  Cro.  £1. 126. 

CJ  9.  It  is  a  settled  rule  of  law,  that  a  tenant  in  fee  simple  — ^  Cnilae 
ought  to  prescribe  in  his  own  name,  for  he  has  the  whole  ^  ^o  «o  61 
estate  to  which  the  right  or  easement  claimed  is  incident,  ap-  Gatewanl's ' 
pendant,  or  appurtenant ;  but  a  tenant  for  life,  or  years,  at  ca^e.—d  Salk, 
will,  &c.  roust  prescribe  in  the  name  of  him  who  has  the  fee,  3^2raiae  123 
for  in  the  fee  only  can  the  prescription  be. 

V  ^  10.  A  way  is  an  iocorpereal  hereditament,  and  is  ^^  a  right  of  2  bi.  Com. 
going  over  another  man's  ground,"  and  "  a  way  may  be  by  pre-  36, 36. 
scription,  as  if  all  the  owners  or  occupiers  of  a  farm  have 
immemorially  used  to  cross  another's  ground."     This  usage 
supposes  an  original  grant  once  made,  but  now  lost ;  hence . 
prescription  must  be  for  a  grantable  thing. 

^  11.  At  Rome,  where  one  had  a  way  over  another's  2B1.  Com, 
ground,  and  it  was  out  of  repair,  he  might  go  over  any  part  of  ^"^''^Ji 
the  land  he  pleased.  This  was  the  rule  in  public,  as  well  as  ^^' 
m  private  ways,  **  and  the  law  of  England  in  both  cases  seems 
to  correspond  with  the  Roman."  This  seems  to  be  reason- 
able, where  the  owner  of  the  land  is  bound  to  repair  the  way, 
for  then  the  road  being  out  of  repair  is  his  fault ;  but  not  when 
Uie  road  is  located  in  a  particular  place,  and  the  towb  or  pub-. 
lie  is  bound  to  repair  it,  or  others  who  use  it ;  for  then  to  pass 
over  the  adjoining  land  would  be,  for  their  own  faults  in  not 
repairing,  to  injure  the  owner  of  the  adjoining  land.  But  we 
have  seen,  that  as  early  as  1647  it  was  enacted,  that  no  man 
stands  charged  with  the  repairs  of  highways  through  his  land, 
and  so  has  been  our  law  since,  and  the  same  principle  holds 
in  our  town  and  private  ways.  And  therefore,  if  A  has  a 
right  of  town  or  private  way  over  my  land,  I  am  not  bound  to 
repair  it,  unless  by  special  contract ;  and  as  A  be.  must  repair,  x 

they  have  no  right  to  go  over  my  land  adjoining  the  way,  be- 
cause the  way  is  out  of  repair ;  and  so  is  our  law  and  usage  a^ 
to  all  ways.  And  but  one  case  exists  in  which  the  traveller 
can  go  over  the  adjoining  land,  and  that  is  by  a  general  usage, 
founded  in  urgent  necessity,  arising  from  storms  and  floods. 
There  long  has  been  a  usage  in  the  Northern  States  for  tra- 
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Cv.  f  9*    velleniy  with  horses  and  carriages,  to  Uirn  out  of  roads  and 

Art.  3.      pass  over  adjoining  lands,  when  these  roads  have  been  hlocked 

v„^>v-«^^  up  with  snow,  or  laid  under  water  by  great  storms.    Probably 

there  is  a  similar  usage  in  all  countries  where  like  cases  exist 

It  seems  to  be  a  thing  of  necessity,  like  many  movements  in 

war,  when  private  rights  yield  to  public  necessities.     No  judi* 

S«e  art  6.      ^^^  decisions  are  recollected  in  this  country  on  this  point,  in 

regard  to  public  and  private  roads ;  and  the  right  to  turn  out 

of  such  private  way  is  questionable. 

8  Bae.  Abr.        ^  12.  Though  the  public  has  a  right  to  pass  in  a  highway, 

lOT^lis^^  the  soil  and  freehold  in  it,  and  the  trees  and  the  fruit  of  the 

D.  94.^        trees  there,  belong  to  the  owner  of  the  adjoining  land,  and  he 

s  ^***ioS!Z  ^^^  ^^^^  trespass  for  digging  there,  except  for  repairs.     So 

l^rr.  188,    ^  ^^7  ^^^^  ejectment  to  recover  his  land  in  the  highway 

147,  Good-'    subject  to  the  easement,  and  subject  to  this  the  officer  gives  sei- 

A/ker\  al  —  ™  *°^  possession ;  for  this  owner  of  the  soil  has  a  right  to  all 

3  Salk.  182.    Above  and  under  the  ground,  except  only  the  right  of  passage. 

— 8  D.  &  E.    But  it  was  held  otherwise,  formerly,  as  in  1  Bulstr.  15T,  Du- 

164.11^  ^"^  rand  v.  Child.    And  in  trespass  for  a  trespass  in  a  highway, 

2  Johns.  R.     if  the  deft,  justifies  by  reason  of  the  way,  he  must  specially 

867|  863.        plead  this  matter  ^  for  he  claims  an  easement  in  alieno  $olo^  and 

be  must  shew  by  pleading  how  he  claims  it,  and  how  he  has  a 

right  to  build  ((c.  on  it. 

^13.   Ways  short  of  prescription.     Though  regularly  pre- 
scriptive ways  must  be  proved  to  have  existed  time  out  of 
nnnd ;   yet  after  many  years,  grants  of  ways  wiM  be  pre* 
sumed,  and  in  this  manner  a  way  may  be  claimed  as  a  high- 
ly* ^' As-  ^^^'     ^  where  the  pit.  brought  trespass  for  breaking  his 
pindall  i.       ^^®  ^m  ^^  ^^  ^^f^*  pleaded  a  public  common  highway, 
BrowD.  Soe    without  alleging  it  was  a  way  time  out  of  mind.     The  pit.  de» 
lar'^^iaB  and  ™""'®^  generally.    The  objection  was,  the  deft,  did  not  say 
c«Mt  cited,    it  was  a  way  by  statute,  or  that  it  had  existed  time  immemo- 
rial ;  but  the  court  adjudged  the  plea  good  ;  and  that  it  was 
suffcient  to  state  in  a  compendious  manner,  that  it  is  a  high- 
way ;  that  strangers  disturbed  in  it,  as  they  often  may  be,  can- 
not know  how  the  way  arose. 
I^?*N^T4       %^^*  "  Constant  and  uninterrupted  usage  of  a  way,  though 
KeTmerv.    '  **^  g*^tng  the  length  of  prescription,  shall  carry  such  a  pre- 
Summera.      Sumption  of  a  grant,  as  to  give  a  good  and  valid  right  of  a 
cited  VphU    ^^^  ^^  ^^^  \9LnA%  of  another."     As  in  an  action  on  the  case 
Evid.  120,      for  obstructing  a  way,  the  {^.  proved  that  A  was  seized  both 
127.  of  the  plt^s.  tenement  and  of  the  deft's.  tenement ;  and  io 

1753,  had  conveyed  to  the  pk.  the  tenement  with  all  ways 
therewith  used,  and  that  this  way  bad  gone  with  the  tenement 
as  far  back  as  memory  could  go.  The  deft,  produced  a  sub- 
sisting lease  for  three  lives  from  A,  made  in  1723,  by  which 
he  demised  tha  field  in  question,  in  as  ample  manner  as  one 
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4lock,  a  former  tenaDt,  had  kad  it,  and  in  this  lease  there  was    Ch.  79. 
DO  exception  of  a  way  over  the  close.     Yates  J.  held,  that  by    Art.  3. 
the  lease,  without  the  reservation  of  the  way,  it  was  gone,  and.  ^^^^-v*^^ 
so  could  not  pass  under  the  words,  cdl  teaysj  in  the  conveyance.  J^^  20  years 
But  as  the  deft^s.  lease  had  by  thirty  years  preceded  the  pit's,  aion'to^dvail 
conveyiince,  and  the  way  had  been  used  all  that  time,  that  must  be  ad- 
was  sufficient  to  afford  a  presumption  of  a  grant  or  license  J^jJJ^^he  ** 
from  the  deft.,  so  as  to  make  it  a  way  lawfully  existing  at  the  knowledge  of 
time  of  the  conveyance,  and  then  the  words  of  reference  would  the  5>^n«"'  of 
operate  on  it  and  the  way  pass.    License  presumed  in  thirteen  l^^^^  |  p^y 
years;  1  Phil.  Ev.  126.  Bvid  128.—' 

^  15»  But  this  presumption  will  not  exist  when  there  >^3^t^!f; 
proof  how  the  way  is  ;  for  where  the  origin  of  it  is  proved  the  stra.  900. 
prescription  is  destroyed.     The  prosecutor  proved  it  had  been  r^x  v.  Hud- 
a  way  under  the  deft's.  house,  as  far  back  as  witnesses  could  son ;  trial 
remember.     '*  But  the  deft,  produced  a  lease  made  for  fifty-  f'^l^}^^' 
six  years  of  this  way,  to  the  intent  it  might  be  a  passage  dur-  —14  East 
ing  that  time,  and  the  term  expired  1728.     The  Chief  Jus-  3^^-   As  to 
tice  held  the  deft,  not  guilty."     And  as  to  the  leaving  it  open  the  ^*^t.— 
since,  as  had  been  said  was  the  case,  that  time  (four  years)  a  East  208^— 
would  not  be  long  enough  to  amount  to  a  gift  to  the  public.      i[  *^f***  ^J?* 

X   t  i?     mt.«  *:  r  ^  r  .  •        l     The  tenant's 

^16.  This  was  an  action  of  trespass,  for  a  trespass  m  the  case. 

!>lt's.  close.     Plea,  a  prescriptive  occupation  way  over  the  a  East  294, 
oau  in  quo  at  all  times,  and  with  carriages  he.,  this  was  3^*  A-  ^• 
traversed :   2.  Plea,  that  A  was  seized  in  fee  of  the  locus  in  J^i.^n^* 
quo^  and  B,  under  whom  the  deft,  claims  by  devise,  was  seiz-  son.  Cited  8 
ed  in  fee  of  an  adjoining  close  j  that  A,  by  deed,  (lost  by  time  S?'*®  *^' 
and  atcident)  granted  to  B  and  his  heirs,  a  way  from  &c.  graDt'ofa 
over  the  heus  in  quo,  to  he.     The  pit.  also  traversed  this  way  is  pre- 
grant,  and  issue,  and  made  a  new  assignment,  to  which  the  gS^J^^rs^ 
deft,  pleaded  not  guilty ;  question  was,  as  to  the  deft's.  right  verse  posses- 
of  way  he  dahned.    It  appeared  that  by  a  legal  award  under  won;  but  the 
an  act  of  parliament,  the  deft,  had  another  way  set  out  in  mi^Tbe'ad- 
1779  to  his  close,  but  that  those  occupiers  of  it  had  used  this  verse.  Cites 
occupation  way  claimed  by  him  over  the  locus  in  quo  above  ij^^^'^^j**" 
twenty  years,  and  indeed  before  the  award  was  made,  and  no  aon'user  for 
other  way,  and  except  for  a  year  or  two,  about  eighteen  or  20  years  a 
nineteen  years  before  the  action,  when  there  was  a  union  of  J^|^^^^'*" 
the  occupation  of  the  pit's,  and  deft's.  close,  ihe  user  of  the  3  East  299.— 
way  over  the  pit's,  close  to  the  deft's.  close  was  adverse.  The  JJ^^'ifp^* 
deft,  insisted  that  this  evidence  proved  "  an  uninterrupted  ad-  375.T5Taun! 
verse  enjoyment  of  the  way  for  twenty  years  and  upwards,  126.— Short 
before  the  action  brought,  which"  he  relied  on  as  a  ground  for  of  20  years 
the  jury  to  presume  the  grant  pleaded  by  him,  and  so  the  N.  u^uit  se. 
P.  judge  thought,  though  the  deft,  might  have  mistaken  this 
occupation  way  he  claimed  for  his  award  way  ;  but  he  added, 
if  the  jury  found  the  ''  deft's.  enjoyment  had  been  only  by  leave 
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Ch.  79.  or  favour,  or  otherwise  than  as  under  a  claim  or  assertion  of 
Jirt.  3.  right,  it  would  repel  the  presumption  of  a  grant."  Judgment 
v«^-v«^^  for  the  delx.  by  the  whole  court.  And  it  was  ^aid,  nothing  ap- 
peared in  the  evidence  ^'  to  shew  the  parties  referred  their  acts 
to  the  award,  and  therefore  it  comes  to  the  common  case  of 
adverse  enjoyment  of  a  way  for  upwards  of  twenty  years,, 
without  any  thing  to  qualify  that  adverse  enjoyment."  The 
evidence  was,  '^  the  deft,  acted  by  right,"  and  of  claim  of  right. 
The  deft's.  servants  twice  removed  some  turf  set  in  the  way 
by  the  ph.,  and  of  the  pit's,  acquiescence  was  his  ploughing  bis 
close  and  leaving  a  road  for  die  deft,  to  pass.  According  to 
this  leading  case,  if  there  be  an  adverse  possession  of  a  way 
above  twenty  years  unexplained,  that  is,  the  deft,  so  long 
using  the  way  claiming  it  as  his  right,  and  acquiesced  in  by 
the  ph.,  the  jury  may  by  law  presume  a  grant  of  it.  To  this 
important  presumption  three  things  appear  essential:  1.  The 
deft,  must,  for  the  twenty  years  or  more,  claim  the  way  or 
easement  as  his  right :  2.  The  pit.  must  have  acquiesc^  in 
the  claim  and  uses :  and  3.  The  matter  must  be  unexplained. 
And  Lawrence  J.  said,  '*the  parties  interested  might  have  found 
the  way  in  question  more  convenient  than  that  allotted  under 
the  award."  In  this  case  much  stress  was  laid  on  Holcroft  v. 
Heel,  Ch.  45,  a.  1  &;  2  ;  this  was  twenty-three  years  adverse 
possession  of  a  new  market,  and  the  court  presumed  a  grant . 
from  the  crown  ;  but  the  deft,  claimed  no  way  of  right  in,  or 
over  tlie  pit's,  soil.  On  a  view  of  all  the  cases  as  to  the 
twenty  years'  presumption  of  a  grant  by  deed  lost  Sic.,  it  is 
pretty  clear  if  the  owner  of  the  land  only  silently  and  passively 
let  another  pass  over  it,  especially  so  long  as  this  owner  has  no 
occasion  to  object,  he  is  barred  of  no  right  but  by  express 
statute  law. 
20  ycfirs*  §  1 7.  This  is  an  interesting  point  in  law,  as  thousands  of 

joyment  must  cases  exist  here,  where  one  party  has  used  a  path  or  way 
be  proved,  above  twenty  years,  over  tlie  land  of  another,  and  he  has  not 
246^*^\vhere  objected  ;  and  the  question  remaining  seems  to  be,  whether 
A  told  B  he  the  party  using  the  way  or  path  has  done  it,  claiming  it  as  his 
might  pass  right,  by  throwing  down  fences  across  it  fac.  or  admitted  ex- 
landTheldfa  picssly  or  impliedly,  he  has  used  it  by  the  owner's  leave,  favour, 
mere  gratui-  or  sufferance.  In  a  multitude  of  cases  it  is  certain  there  is  no 
tous  license,    gvijence  to  shew  in  which  of  these  ways  the  party  using  the 

orpromiseon  .   ^       i       *       '  .n    i      i 

which  no  ac-  path  Or  way,  has  considered  it ;  then  in  such  case  will  the  law 
tion  lay.  presume  he  has  used  it  by  sufferance  and  notas  claiming  a  right.'^ 
Dexter  V.  a-  ^^  every  person,  prima  fade^  holds  his  lands  free  from  such 
incumbrance,  as  without  them  is  its  natural  state,  the  reason- 
able presumption  is  against  such  a  right  of  way  or  incum- 
brance ;  then  it  follows,  that  he  who  claims  it  has  the  burden 
of  proof  to  shew  how  this  incumbrance  on  another's  land  arose, 


jsen. 
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«id  to  do  this,  the  person  claiming  the  way  or  easement  must    Ch.  79. 
prove  he  has  acquired  it  by  those  means  which  alone  can  give    Art.  3. 
him  the  right ;  that  is,  by  adverse  claim  and  possession  twenty  v^^^v^^^ 
years  or  more,  and  this  acquiesced  in  by  the  owner  of  the  land. 

^18.  What  time  makes  prescription  ?  This  is  a  very  un- 
settled point  in  this  state.  There  are  four  grounds  of  reckon- 
ing adopted  by  different  lawyers  :  1.  The  English  legal  rule,  Richard  u. 
that  is,  from  the  time  of  Richard  L  :  2.  Time  beyond  which 
no  memory  or  record  goes  as  to  the  thing  in  question :  3. 
The  time  limited  in  a  writ  of  right :  and  4.  Time  beyond 
memory  in  a  country  like  ours,  settled  within  memory.  Even 
forty  years  held  by  some  since  our  new  statute. 

^19.  When  it  has  been  said,  that  if  a  man  do  quietly  use  a 
way  sixty  years,  he  thereby  has  a  title  to  it  in  this  Common- 
wealth, the  meaning  may  be,  that  after  such  a  quiet  possession 
or  use  of  sixty  years  or  more,  the  court  will  presume  a  grant 
of  it,  or  some  laying  out  of  the  way  not  now  to  be  found  ;  and 
generally,  according  to  the  above  rules  this  may  be  reasonable, 
as  when  the  use  has  been  adverse,  acquiesced  in,  and  unex- 
plained. But  this  is  only  presuming  a  grant,  and  strictly 
speaking  is  not  prescription,  but  something  short  of  it.  As  to 
the  first  ground,  the  English  rule  of  reckoning  from  the  reign 
of  Richard  I.,  we  clearly  have  never  adopted  it.  In  no  case 
have  we  thus  gone  back.  In  the  case  of  Manning,  for  a  nu- 
sance  to  a  watering-place  be.  Ch.  26,  a.  5  ;  Ch.  71,  a.  1,  s. 
5,  it  was  stated,  it  had  been  time  immemorial,  and  the  sole 
evidence  was,  that  it  had  been  enjoyed  further  back  than  any 
memory  or  written  evidence  as  to  that  fact  extended,  though  it 
was  perfectly  understood  that  no  such  right  could  have  existed 
in  the  town  of  Ipswich,  where  it  was  more  than  160  years.  And 
in  Rust  9.  LfOW  in  al,  Ch.  66,  a.  3,  the  court  decided,  that  this 
country,  though  settled  by  civilized  men  within  the  memory  of 
records  and  history,  was  yet  old  enough  for  the  doctrine  of 
prescription  to  prevail.  So  in  Peabody  v.  Hobbs,  Pierson  v. 
Tenny,  and  other  cases,  the  same  principle  has  been  judicially 
and  expressly  or  impliedly  recognized.  These  cases  explain 
the  first  and  fourth  grounds  stated  ;  then  there  remains  but  one 
question,  that  is,  whether  our  time  of  prescription  is  sixty 
years,  the  time  till  lately  established  in  a  writ  of  right,  or  since 
altered  to  forty  years,  or  time  out  of  mind,  as  usually  under- 
stood, or  as  going  as  to  the  thing  in  dispute  beyond  parol  or 
written  evidence,  or  memory. 

It  has  been  said  that  this  idea  of  60  years  is  grounded  on  Sullivan,  32 
our  old  act  of  limitations  which  were  the  same  as  those  in  ^-  ^'"*  ^*  ^' 
England ;  for  by  32  H.  VTU.  c.  2,  it  is  enacted,  that  no  per- 
son fac.  shall  "  make  any  prescription,  title,  or  claim,"  to 
^^  any  lands,  tenements,  rents,  annuities,  commons,  pensions, 
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Ch.  79.    eorodies,  <ur  other  hereditament  of  the  pofsession  of  his  or 
Art.  3*      their  ancestor  or  predecessor,"  but  only  within  60  years  next 
v^^^v-^i^  before  the  test  of  the  writ  &c.     By  our  act  of  July  4,  1786, 
j^r^k^iTM  ^^  ^^^  provision  is  made  ;   so  that  our  law  of  prescription  is 
^^  *        'the  same  here  as  in  England,  unless  altered  here  by  some  ju* 
dicial  decisions.    It  seems  to  be  agreed  in  all  the  books,  that 
customs  and  presoriptions  are  the  same  in  these  respects  :  Ist. 
They  must  have  a  reasonable  origin  :    3d.    A  condnuanco 
time  out  of  mind  :   3d.  They  must  have  been  long  and  peace- 
able :     4th.  They  have  the  same  origin,  a  supposed  grant : 
5th.  Like  evidence  to  support  them  :   6th.  Each  may  contin- 
ue, though  the  exercise  or  possession  of  it  shall  be  interrupt- 
ed 20  years  or  less.:     7th.  Any  interruption  of  the  right  of 
either,  is  an  extinguishment  forever. 

But  '^  no  custom  is  allowable  but  such  as  has  been  used 
time  out  of  mind,  by  title  or  prescription."  **  When  the  time 
of  limitation  of  a  writ  of  right"  was  from  the  reign  of  Rich- 
ard the  first,  "  it  was  said  that  the  continuance  of  a  usage 
since  that  time  was  a  good  title  of  prescription."  *^  But  qtuere 
whether  by  the  same  reason  the  continuance  of  a  usage  for 
60  years  can  make  a  title  of  prescription,  since  32  H.  VIIL 
S2  H.  vm.  ^'  ^'  ^^^  limitation  of  a  writ  of  right  is  reduced  to  that  time  i 
c.  2.  for  the  practice  is  generally  otherwise  ;   and  there  is  also  an- 

«  other  title  of  prescription,  which  was,  at  law  before  the  stst« 

ute  ;  and  this  is  where  a  custom  or  usage  has  been  used  from 
time  to  the  contrary  whereof  the  memory  of  man  is  not» 
which  is  the  way  of  pleading  a  title  of  prescription ;   and 
it  is  as  much  as  to  say,  that  no  man  alive  has  any  knowl- 
Co.L.  113.     edge  to  the  contrary,  or  has  heard  of  any  proof  to  the  contra- 
ry-" 
82  H.  VIII.         '^hc  quiBre  above,  if  60  years  be  not  the  measure  of  the 
€.2.— Co.  L.  time  of  prescription  since  32  H.  VIII.  c.  2,  is  by  Hawkins. 
113, 114.        Some  others  have  made  the  same  question.     But  Lord  Coke, 
*'  both  custom  and  prescription  require  usage  time  out  of  inind| 
and  long  continual  and  peaceable  possession."     ^*  A  title  gain- 
ed by  prescription  cannot  be  lost  by  interruption  of  possession, 
s  ten  or  twenty  years,  unless  there  be  an  interruption  of  the 
right,  as  by  unity  of  possession  of  rent  or  common,  and  the 
land  charged  therewith  of  an  estate,  equally  high  and  perdur* 
able  in  both,"  (114.)     Hence  it  appears  by  the  practice,  and 
all  the  cases  in  the  English  books,  that  '^  the  continuance  of  a 
usage  for  60  years,"  does  not,  in  England,  make  a  title  of 
prescription,  any  more  since  the  act  of  limitations  was  passed 
than  before  ;  however,  length  of  time  is  a  gpound  of  presump 
tion. 

$  20.  The  fact  is,  the  act  of  limitations  may  admit  of  a  dif*^ 
ferent  construction  as  applied  to  pits,  to  bar  their  claims,  and 
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to  secure  defis.  in  posaession ;  as  a  ground  of  defence,  and  as    Cb.  79. 
a  ground  of  action  to  recover  on  an  antiquated  clatm.     In  this    Art  S. 
manner,  by  this  act  the  ph.  is  barred  ^^  to  make  his  prescrip-  v^^fv^^^ 
tion''  after  "  the  possession  of  his  ancestor  or  predecessor"  The  better 
has  ceased  ibr  60  years ;  in  Massachusetts,  this  act  is  a  bar  to  40  y!^' doe^ 
claiming  a  right  that  has  thus  slept*     Hence  where  the  ph.  not  apply  to 
has  been  out  of  possession  of  land  40  years,  as  the  law  of  «*»«™®'»^- 
limitation  now  is,  of  a  way  or  any  other  easement  60  years, 
and  the  deft.,  and  those  he  claims  under,  have  been  m  posses- 
don  that  ihne,  the  pit.  is  barred  by  the  acts,  and  of  course  the 
deft.,  by  the  40  years'  possession  in  peace  and  quiet  of  land, 
gains  a  right,  that  cannot  be  disturbed  by  an  action  brought 
against  him,  or  whic^i  canuot  be  taken  from  liim ;  he  gains  it 
merely  because  the  pit  is  barred  by  the  statute,  and  this  is  on 
the  deft's.  plea.     But  does  it  follow  on  the  limitation  of  60 
years,  that  the  pit.  gains  a  right  to  a  way  or  other  easement  by 
prescription,  in  the  soil  or  estate  of  another,  by  60  years'  pos- 
968si<xi  ?      It  is  one  thing  to  defend  on  such  a  possession,  and 
another,  as  ph.,  to  support  an  action  on  it.     In  the  first  case, 
obsolete  actions,  in  doubtful  cases,  are  defeated  ;  in  the  sec- 
ond, such  actions,  in  such  cases,  are  supported  :  one  is  in  the 
spirit  of  all  limitation  acts ;   the  other  is  directfy  the  reverse. 
The  ground  of  prescription  in  the  English  law,  is,  that  the 
owner  of  the  land  would  not  suffer  an  easement  to  be  had  m 
k,  by  another  time  out  of  mind,  if  there  had  been  no  grant  of 
it ;  but  how  does  this  support  the  rule  of  60  years  f 

In  Bland's  case,  cited  in  Aldred's  case,  9  Co.  57  to  60,  9  Co.  67, 66, 
for  obstructing  ancient   lights,  all  the  numerous  pleas  are  ^^*°^"  **^' 
grounded  solely  on  the  idea  of  time  immemorial,  and  no  men-- 
tion  of  60  years  is  made  in  any  of  the  pleas  or  evidence.  Rol. 
107,  140,  668. 

^21.  There  may  be  many  good  reasons  why  I  shall  dis-  * 
ebarge  my  land  of  a  burden,  by  shewing  that  he  who  claims 
it  has,  in  no  manner,  used  it  for  60  years  next  before  the  ac- 
tion brought,  for  which  very  case  the  limitation  act  is  made  ; 
and  yet  no  good  reasons  for  my  claiming  a  burden,  interest, 
or  easement,  in  his  land,  as  common,  a  way,  &c.  because  I 
have  been  allowed  to  use  it  60  years.  For  instance,  A 
owned  and  possessed  a  farm  by  a  clear  title,  and  B,  119  years 
ago,  iortiously  expelled  him  and  kept  possession  60  years  and 
one  day,  then  lost  possession,  and  it  being  vacant,  A  re-enter* 
ed,  acquired  possession,  and  has  kept  it  69  years.  B  brings  an 
action  against  A  to  recover  the  farm.  Now  as  B  is  demand- 
ant in  the  action,  and  as  the  act  of  limitations  was  not  made  for 
demandants  to  enable  them  to  disturb  old  possessions,  but  foi* 
defts.  to  guard  and  protect  their  possessions,  will  this  act  aid 
B's  action,  though  once  he  had  qmet  possession  60  years 
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Ch.  76.  and  morei  and  then  lost  it  for  59  jrears  $  the  act  does  act  mak^ 
•Art.  4.  60  years  give  a  title,  it  only  bars  the  pit's,  action  after  out  of 
^^y^^  possession  60  years.  As  it  appears  in  such  case  that  A  has  a 
clear  title  by  deed  &c.,  and  the  last  59  years  possession,  it  is 
evident  B  cannot  recover  against  him  but  on  his  60  years'  pos^ 
session  formerly  had  ;  and  it  is  clear  that  this  60  years  is  of 
no  avail  in  his  case,  without  the  act  of  limitations,  as  without 
it  60  years' possession  avails  Kim  no  more  than^O.or  40  years' 
possession,  that  is,  not  at  all;  then  to  prevail,  he  must  plead  or 
shew  the  act  as  his  only  gjround.  He  has  never  been  allowed 
to  jrfead  it,  nor  can  the  demandant  on  principle  be  allowed  to 
plead  it ;  and  it  seems  to  follow  that  he  cannot  shew  in 
evidence  a  matter  that  would  be  in  violation  of  principle 
for  him  to  plead  ;  but  if  A's  entry  be  unlawful,  it  alters  the 
case  in  ejectment,  founded  merely  on  possession,  and  bis  re* 
entry  is  of  no  avail.     Ch.  91,  a.  6,  s.  6. 

Art,  4.  Ways  of  necessity,  or  by  operation  of  law, 
8  Bl.Com56.  ^1^  ^g  where  A  grants  me  a  piece  of  land  in  the  middle 
of  his  field,  he  impliedly  grants  me  a  way  to  It,  as  aecessary 
to  enjoy  it. 
Co.  L.  66,—  §  ^'  ^^  where  A  had  four  closes,  and  sold  three  of  theip, 
Cro.  Jam!  and  reserved  the  middle  one,  without  any  saving  of  a  way  to 
ci*^Jk^'  it,  and  there  was  none  b^t  over  the  closes  he  sold  ;  and  it  was 
Cog^,  cited   b^l^9  ^^^  ^^  I&w  reserved  to  him  a  way  to  it  over  the  closes 

2  Esp.  427,     he  had  sold,  cited  Bui.  N.  P.  74  fac. ;  here  the  reservation  in 
124™^        his'favorgrew  out  of  his  own  act.  / 

Cro.  Jam.  $  3.  Tbis  was  an  action  on  the  case  for  disturbing  the  pit. 

189, 190,        in  using  a  way.    The  deft,  was  seized  in  fee  of  the  land  over 

Brook.^      which  the  way  was,  and  of  other  land ;    and  bargained  and 

Com.  b.  51.    sold  to  A  land  in  fee,  with  a  way  over  his  land,  and  A  let  the 

itDuVionv  '^°^  ^^  ^®  P'*'  ^°^  years,  and  the  deft,  disturbed  him.     And, 

Taylor.-^      the  court  held,  1st.   That  a  bargain  and  sale  of  a  way  over 

Maule  &  8.     other  land  is  void  ;  for  by  bargain  and  sale  only  a  use  passes  ; 

and  there  cannot  be  a  use  of  a  thing  not  in  esse,  as  a  way  Sic., 

newly  created  ;  and  till  created  no  use  can  be  by  bargain  and 

sale.    Pleadings  must  shew  specially  how  the  lands  lay  over 

which  claimed. 

2Lut    1489       ^  ^'    Se^^o"^'    When  land  is  granted  with  a  way  to  it,  it  is 

— 2  Sid!  89.— ^  &s  appendant,  and  a  thing  of  necessity.     Hence,  by  a  lease 

e  Mod.  3, 4,    of  the  land,  not  naming  the  way,  the  way  passes,  Bui.  N.  P. 

Heydon.'        '^^  >  ^^^  *^^^  ^^^^  cannot  be  used  without  a  way,  so  it  passes 

of  necessity  ;   '^  and  unity  of  possession  doth  not  extinguish 

it." 

8  D.  Si  E.  60,      ^  ^'    So  *^^  ^b^s  ^^^  '^  ^^s  ^^I^^y  ^^^  where  one  as  trustee 

66,  Howton    convf^yed  land  to  A,  to  which  there  is  no  access,  but  over  the 

A  ^17W°—  trustee's  land,  a  right  of  way  passes  of  necessity  as  incidental 

3  Craise  126.  to  the  grant.    So  if  I  have  two  closes,  A  and  B,  and  have  no 
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Way  to  B  but  over  A,  and  sell  A,  I  have  a  way  reserved  over    Ch.  79. 
A  of  necessity,  or  by  operation  of  law  to  B.    And  this  on  the    Art.  4. 
principle  laid  down  in  Hobert  234,  to  wit,  ^*  that  the  grant  of  K^^y^J 
a  thing  carries  all  thmgs  included,  without  which  it  cannot  be  Bui.  N.  P.  74. 
had  j"  but  a  right  of  way,  not  of  necessity,  may  be  extinguish-  Z^^'  ^  ^' 
ed  by  unity  of  possession,  that  is,  of  the  land  and  way  over  it,     ' 
in  the  same  person. 

$  6.  This  was  an  action  on  the  case  for  obstructing  a  way.  wnies,  71, 
The  court  held^  1st.    That  a  general  way,  and  private  way  Chichester  v. 
by  prescription,  are  inconsistent,  and  cannot  be  claimed  to-  l-^thbnd^e. 
getber :   2d.  A  prescription  for  a  right  of  way,  for  A  and  oth- 
ers, not  naming  them,  is  uncertamand  bad,  even  after  verdict: 
3d.  That  the  pit's,  second  count  was  good,  stating  that  time 
out  of  mind  "  there  hath  been,  and  is,  a  certain  common  high-    - 
way,  of  necessity,  for  all  the  liege  subjects,"  &c.  from  — 
lo  ■,  over  said  closes  &c.,  "  that  there  may  be  a  way  of 

necessity ;"  ^*  for  if  there  be  but  one  road  to  a  place,  and  no 
other  way  of  going,  that  is  a  way  of  necessity." 

^  7.   In  England  ^^  a  stranger  may  have  a  Way  over  the  3  Mor.  Ess. 
land  of  another  in  three  manner  of  ways,  viz  :    for  necessity ^  ^'^'^ 
by  grantj  and  by  prescription.     For  necessity,  as  if  A  has  an      '      '     ' 
acre  of  ground,  surrounded  by  land  of  B ;    A,  for  necessity, 
has  a  way  over  a  convenient  part  of  B's  ground  to  his  own    . 
Boil,  as  a  necessary  incident  to  this  ground.     So  if  A  grant  a 
piece  of  land  surrounded  by  the  land  of  the  vendor,  he  grants 
a  way  as  a  necessary  incident  therewith."     *^  But  if  a  way  of 
necessity  be  claimed^  it  is  a  good  plea  to  say^  the  party  has  an- 
other way  5  but  otherwise  where  a  way  is  claimed  by  grant  or  Yelv.  1S3. 
prescription.*^    Passagium  is  not  to  be  claimed  as  a  way. 

$  8.  In  this  case  the  judgment  creditor  took  in  execution  2  Mass.  R. 
his  debtor's  land,  lea^g  no  way  to  the  residue.      The  court  ^^'*?°*^ 
decided,  that  the  law  allowed  to  the  remaining  back  lot  of  the  Mass^R.'49. 
debtor,  not  levied  upon,  a  reasonable  way. 

What  is  not  a  way  of  necessity— only  where  one  has  no 
otiier  way. 

?^  9.    But  the  law  allows  no  way  of  necessity,  where  the  ^jjj^^  ^^ 
party  has  a  legal  right  to  another  way.    As  where  A  owned  a  Reynolds  v! 
close  within  another  bfelonging  to  B,  and  had  a  prescriptive  ??J1*"*'"" 
right  of  way  through  B'e  to  his  own  ;  twenty-four  years  before  4o,Gi^t^r. 
the  dispute,  B  stopped  the  old  way  and  made  a  new  one,  which  Bethuoe. 
was  constantly  used  till  B  stopped  that.     B  sued  A  for  going 
over  the  new  way.    And  the  court  held,  that  A  had  no  right 
to  this  new  way,  as  a  way  of  necessity  ;  but  he  should  go  the 
old  way,  and  throw  down  the  inclosure,  or  sue  B  for  stopping 
up  this  old  way  ;  the  new  way  was  only  a  way  by  sufferance 
during  the  pleasure  of  both  parties,  and  B^  by  stopping  it,  de- 
termined his  pleasure. 

VOL.  in.  33 
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Ch.  79.        ^  10.  If  A  man  has  land  surrounded  by  the  lands  of  another. 
Art.  5.      he  shall  hare  way  through  the  lands  of  the  other  for  necessity ; 
v^*S/«^i^  so  if  A  be  entitled  to  a  wreck,  be  has  a  way  of  necessity  over 
^Com.D.68.  ihe  land  of  another  to  where  the  wreck  lies  to  take  it. 
8  Mass.  R.  (^  1 1 .  In  this  action  the  court  decided,  that  when  the  land 

T^Tow^MDd.  ^^^^  debtor  is  set  off  on  execution,  to  which  no  access  can  be 
'  had  but  over  other  land  of  the  debtor,  the  sheriff  and  apprais- 
ers may  set  off  to  the  creditor  a  right  of  passage  over  such 
other  lands,  either  separately  or  jointly  with  the  debtor,  and 
this  from  the  reason  and  necessity  of  the  case. 
1  D.  St£.  $  13.  Where  a  free  and  convenient  way  is  granted  for  the 

660, San-  purpose  of  carrying  coals  among  other  things;  held,  the 
ch^stian.—  grantee  had  a  right  to  lay  a  framed  wagon  way,  for  the  way 
3  CraiM  128.  s^all  be  used  aceording  to  the  intentions  of  the  parties  collect- 
ed from  the  facts  of  the  case.  This  way  of  necessity  exists 
31  l""'         *ft®'  ""i*y  of  possession  of  the  close  to  which,  and  close  over 

which  it  goes,  and  after  a  subsequent  severance. 
Donsl.  744  to  Art.  5.  The  right  to  turn  out  of  the  toay  or  not.  ^  1.  In 
Whitoh^' d^^  an  action  for  breaking  the  pit's,  close  fcc.,  the  second  plea  was 
—a  Com!  dT  a  right  of  way  by  prescription,  through  a  lane  of  the  pit's., 
23.-2  Saund.  contiguous  to  the  locus  in  quo  to  a  certain  bridge,  that  the 
Hams^note  ^®°*^*t*  *°d  occupiers  of  the  lo€U8  in  quo  were,  time  out  of 
^Willes  71,  mind,  bound  by  reason  of  their  tenure,  to  repair  the  lane,  and 
3^—  the  banks  thereof  next  to  the  river ;  that  this  lane  was  out  of 

1  Saun  .  ,  j.gp||jp^  gnj  overflowed  with  water,  so  that  the  deft,  could  not 
8  Cruise  127,  use  it  without  great  danger  &c. ;  that  he  necessarily  went 
128.  TWs  ^  through  the  locus  in  quo  as  near  the  lane  as  he  could,  as  he  laww 
iorlLal.is^the  fuHy  might.  The  third  plea  stated,  the  deft,  had  a  right  of 
latest  on  the  way  through  tlie  lane  by  prescription,  and  it  became  overftowed 

settles  the      ^^  ^®  ^^"'^  ^^^  P^^^  ^^  '*>  "  ^®  ^'^  necessarily  go  out  of  it, 

law.  as  near  to  it  as  he  couid,  and  over  the  locus  in  quo.    The 

pit*  traversed  the  prescription  as  to  repairs,  and  the  right  of 

way.     Verdict  &c.    Motion  for  a  new  trial,  and  denied.    Pit. 

not  bound  to  repair ;  and  on  another  motion  the  question  was, 

if  the  deft,  had  a  right  to  go  on  the  adjoining  land  when  the 

way  was  out  of  repair.     The  court  held,  that  as  this  was  not 

kid  to  be  a  grant  of  a  way  generally,  over  the  land,  '^  but  of  a 

precise  specific  way,''  the  right  was  only  to  go  in  this  specific 

8e^^  393  ^*y»  ^^^  °^  "  "^ht  to  go  on  the  right  or  left."   "  By  common 

BoUard  r.    '  law,  he  who  has  the  use  of  a  thing  ought  to  repair  it ;"  **  the 

HaiTison.—    grantor  may  bind  himself;  but  here  he  has  not  done  it,'*  "  he 

Cro.  El  70.'-  ^^  ^^  undertaken  to  provide  against  the  overflowing  of  die 

2  H.  Bi.  269.  river."     *^  Highways  are  governed  by  diflSsrent  principles ; 

p^  Cruise  ^^y  ^^^  f^f  the  pubib  service ;  and  if  the  usual  tract  is  im- 
passable, it  is  for  the  general  good  that  people  should  be  en- 
titled to  pa98  in  another  line.'' 
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^  2.  A  prescribes  for  a  way  over  B's  laod  to  bkck  acre,    Ch.  79. 
and  drives  his  beasts  over  B's  ground  to  black  acre,  and  then    ArL  6. 
to  a  place  beyond  that  acre;  this  could  not  legally  be  done,  n-^^^v^^^ 
adjudged  on  demurrer ;  also  1  L«  JRaym.  75 ;  cited  3  Cruise  \^^^  ^^'. 

If  a  highway  be  impassable  the  people  may  go  on  the  adja-  Same  prinoi* 
cent  lands ;  but  one  cannot  wha.has  a  private  way,  for  in  this  ^^^  ^^^' 
case  only  private  interest  is  coqcemed,  in  die  other,  the  public ;  Lawton  v! 
and  when  private  rights  come  in  competition  with  private  Ward.-- 
rights,  the  rules  of  law  must  be  strictly  applied.    A  carriage-  Ll^saandf  ' 
way  does  not  necessarily  imply  a  drift-'way.    1  Phil*  Ev»  128.  321.— 

Art-  6.  PWs.  aciign  far  diiiurbing  him.     ^  I.  An  action  jj|*J^- 
on  the  case  is  the  proper  remedy  for  one  disturbed  or  ob-  3  craise  12<I. 
structed  in  the  use  of  his  way.    If  I  have  a  right  of  way,  and  w.  Jones 296. 
am  disturbed  by  enclosure,  by  ploughing  across  it,  or  Qiher->  ^  -^^"°' 
wise,  so  that  I  cannot  use  it,  as  I  have  a  right  to  do,  it  is  an 
injury  to  me,  a  nusance  if  the  way  be  annexed  to  my  estate,  3  Bl.  Com. 
and  done  by  the  tenant  of  the  land.    But  if  in  gross^  4hat  is,  ^^^ 
annexed  to  my  person  only,  though  obstructed  by  the  tenant 
of  the  land,  it  is  only  a  disturbance.     So  it  is  but  a  disturb- 
ance when  obstructed  by  a  stranger,  though  it  belong  to  a 
house  or  land,  because  tb^  obstruction  af  any  way  in  grass  is 
no  detriment  to  any  house,  land,  or  tenement,  and  so  no  nu- 
sance, which  is  to  the  nusance  of  the  freehold.     And  if  a 
stranger  disturb  a  way,  this  never  can  tend  to  put  the  right  of 
way  in  dispute  ;  for  every  disturbance  to  a  way  in  grass  or  by 
a  stranger,  the  remedy  is  an  action  on  the  case  to  recover 
damages. 

§  2.  To  plead  it  is  a  highway  is  enough,  and  the  termm  ^^^^^' 
may  be  omitted  ;  so  to  state  a  common  highway  is  sufficient, 
without  saying  with  carts  and  horses,  or  time  out  of  mind. 

§  3.  This  action  of  the  case  lies  for  one  who  has  a  special 
imury  done  him  by  obstructions  in  a  public  highway.  See 
Nusance,  several  cases. 

^  4.  So  the  pit.  may  have  this  action  on  the  ease,  or  assiase  L^^s  d 
in  England,  for  obstructions  in  his  ways,  whether  it  be  a  way  250b.      ^^^ 
by  reservation,  grant,  or  prescription,  but  the  remedy  by  assize 
has  never  been  adopted  in  this  state. 

^  5.  It  is  very  ekar,  that  if  a  public  highway  be^ obstructed  Crd.  El.  68 
10  the  injury  of  all,  and  no  one  in  particular,  that  no  action  lies, 
but  an  indictment ;  for  then  if  one  might  have  an  action,  an- 
other might,  and  suits  would  be  endless.  So  if  the  obstnic* 
tion  be  to  a  private  way,  no  indictment  lies,  for  it  is  a  mere 
private  injury,  and  the  proper  remedy  is  a  civil  action,  by  the 
party  injured  against  the  wrongdoer. 

{^  6.  But  if  a  town-way  in  t^s  State  be  obstructed,  it  is  a 
question  if  an  indictment  does  not  lie.     Indictments  in  such 
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Ch.  79.    cases  have  been  supported,  though  perhaps,  our  law  is  not 
Jirt.  6.      settled  on  this  point.     Sullivan  268,  290,  says,  that  no  indict- 
v^rf^^v^^^  ment  lies  for  a  nusance  to  a  private  or  a  town-way,  and  only 
an  individual  or  town  inhabitant  can  have  an  action,  or  remove 
the  obstruction  ;  yet  Sullivan,  in  Manning's  case,  above  stated, 
MT^H^'^'k   *^*  attorney  general,  drew  the  indictment  for  a  nusance  to  a 
r.  c.  197.  *    ^^^1^  watering-place,  and  supported  it.     It  is  said  in  some 
books,  that  every  indictable  nusance  is  to  the  common  nusance 
of  the  people, 
e  D.  St  E.  ^  7.  In  this  case  under  a  public  act  of  parliament,  commis- 

WchSdson  &  ^•0'*®"  laid  out  a  private  road  to  accommodate  particular  allots 
ai.  ments  of  lands  for  the  benefit  of  the  owners  of  500  tenements 

in  nine  several  parishes  or  hamlets ;  to  be  repaired  by  the 
owners  of  350  tenements  in  six  of  said  parishes  or  hamlets, 
and  an  indictment  was  found  for  not  repairing.  The  court 
held,  that  no  indictment  lay  for  not  repairing,  it  not  concern- 
ing the  public,  though  it  might  be  convenient ;  that  there  was 
no  legal  ground  to  support  the  indictment ;  that  it  was  the 
known  rule  that  only  such  matters  as  concerned  the  public 
were  indictable ;  that  this  was  described  as  a  private  road, 
and  did  not  concern  the  public  ;  but  merely  the  persons  who 
had  a  right  to  use  it ;  nor  was  the  question  because  many  were 
liable  to  repaic  the  road,  or  many  were  entitled  to  the  benefit 
of  it ;  that  each  party  injured  might  bring  his  action  against 
those  liable  to  repair. 

^  8.  This  case  bears  some,  though  not  much  analogy  to  our 
town-roads.  Our  town-ways  are,  in  fact,  used  by  the  public 
as  much  as  the  county-ways,  and  are  repaired  in  the  same 
manner.  Many  of  our  public  highways  were  originally  laid 
out  by  town  authority,  and  by  lapse  of  time  have  become  pub- 
lic ways.  The  general  reasons  for  supporting  an  indictment 
for  a  nusance  or  obstruction  to  a  town-way,  and  for  not  repair- 
ing it  are  strong  and  forcible,  for  the  whole  State  is  diraled 
into  towns,  one  of  which  has  34,000  inhabitants,  another 
12,000,  another  8,000,  &;c.  be.  Now  if  there  be  no  remedy 
for  a  nusance  or  obstruction  to  a  town-way,  or  for  neglecting 
to  repair  it,  by  indictment,  but  only  by  an  action,  one  inhabitant 
must  have  the  same  right  to  an  action  and  his  damages  as  an- 
other, and  actions  must  be  roost  vexatiously  multiplied.  We 
have  many  town-ways,  for  a  single  nusance  in  one  of  which  ways 
there  might  be  more  than  a  thousand  actions,  and  in  most  of 
400  or  500  towns  above  a  hundred,  and  no  action  of  this  kind 
is  recollected  ever  to  have  been  brought ;  decided  lately  an 
indictment  lies.  See  Gowtn's  case,  post. 
2  MasB.  R.  97,  An  action  lies  against  the  grantor  of  lands,  if  he  engage  they 
Kciiojjgr.in-  ^re  free  of  incumbrances,  and  ihere  is  a  town-way  over  them, 
geno  .         ^^  ^^^^  ways-are  incumbrances. 
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Aet.  7.  Ways  hino  to  be  used.   <^  1.  If  A  grant  a  way  to  D,    Ch.  ^9* 
to  black  acre,  and  the  grantee  buy  lands  adjoining  to  black  acre,    ^rt.  1. 
he  cannot  lawfully  use  this  way  fot  these  lands ;  and  this  be*  v;-^n^-^ 
cause  the  quantity  of  the  use  of  the  way  is  very  material  to  the  ^*^ll^J[^ 
owner  of  the  land  over  which  it  passes.  I9i]— scom! 

§  2.  If  A  on  a  lease  for  years,  reserve  a  way  to  himself  D.  fi2.  Se^  a. 
through  the  house  of  the  lessee  to  a  back-house,  he  cannot  use  ^'  **  ^' 
it|  but  at  seasonable  hours,  and  on  request.     It  is  said  the  law  ^  ^^^  ^^^ 
annexes  tacitly  these  reasonable  uses  to  the  reservation,  though  301  .-li  Com. 
not  expressed  ;  but  what  is  a  reasonable  use  must  depend  \TiJ>*  68. 
every  case  upon  the  particular  circumstances  of  it,  as  the  sit- 
uation of  the  way,  of  the  parties,  and  the  use  they  meant 
should  be  made  of  it  when  originally  granted  or  reserved. 

<i  3.  In  an  action  brought  for  breaking  down  thirty  rods  of  8  Salk.  276. 
fence,  the  deft,  prescribed  for  a  way,  and  said  he  opened  a 
convenient  and  necessary  way,  or  passage,  in  the  place  where 
&c.  for  carriages  to  pass  &c.  tlie  court  held  that  this  plea  was 
bad,  00  demurrer,  because  if  the  deft,  had  a  right  to  a  way,  he 
might  have  used  and  had  a  convenient  way,  without  breaking 
thirty  rods  of  hedge. 

^  4.  If  a  parish  be  not  bound  to  repair  a  high-way,  and  A  8  Salk.  188. 
is  bound  to  do  it,  and  the  parish  is  sued  &c.  it  must  spe- 
cially plead  this  matter ;  but  a  private  person  may  give  such 
matter  in  evidence,  as  be  is  not  bound  prima  fatxt  to  repair ; 
but  the  parish  in  England  is.     And  the  same  rule  holds  as  to  ^  Mor.  Es. 
our  towns,  being  ftimA  fade  bound  to  repair,  they  must,  to  278. 
discharge  themselves  of  repairs,-  shew  specially  by  pleading 
the  matter  who  is  bound  to  repair,  and  how. 

§  6.  A  right  of  way  must  always  be  pleaded.    It  is  an  ease-  i^^'t,^^ 
ment,  or  right  of  passage  claimed  in  the  land  of  another ;  8  jJl^esv/    ' 
Co.  66,  132,  Crogate's  case.     Every  one  has  a  right  to  use  Ha^anl. 
a  way  without  any  gate  or  bars,  unless  expressly  alk>wed  to  be  ^  ^•"*-  ^^^ 
there ;  but  a  gate,  or  even  bars  may  be  specialty  provided  for, 
as  in  Spear  v.  Bucknell,  post. 

%  6.  But  in  the  action  on  the  case  for  laying  logs  in  the  JjJ-  J^^^ 
hi^way,  that  straitened  it,  so  that  the  ph.  fell  over  them  &c«  1^.  saimdm 
the  deft,  confessed  it  was  a  highway,  but  prescribed  and  stat- 
ed a  usage,  time  out  of  mind,  for  the  inhabitants  of  the  town 
having  ancient  houses  there,  '^  to  lay  logs  in  the  waste  placed 
ctf  the  said  way,  before  their  doors  for  their  fuel,  leaving  suffi- 
cient passage  for  chariots,  horsemen,  and  footmen ;''  and  that  he 
was  seized  of  an  ancient  house  be.  and  said  logs  be.,  leading  &c. 
and  that  the  pit.  riding  there  improvidef  turned  his  horse  upon 
said  logs  and  fell ;  and  on  demurrer  the  court  adjudged :  1  •  That 
the  action  vrill  lay  for  the  pit.,  because  he  had  special  damage, 
though  a  public  nusance  :  2.  That  this' prescription  to  make  a 
ausanee  is  not  good  ;  for  it  is  against  law  to  prescribe  in  such 
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Ca.  79,    t  manaer :  3.  This  prescription  for  the  iol^biUDlt  is  not  good ; 

Art.  8.      and  refer  to  Dewell  v.  Sanders,  the  case  above  of  the  dove* 

s^^>/^^  house,  where  it  is  said  a  nusance  *' cannot  bare  a  lawful 

beginning  by  license  or  otherwise,  being  an  offence  against  the 

common  law."    If  the  owner  of  the  land  stop  an  ancient  way 

over  it,  it  is  no  trespass  to  go  in  the  new  one  assigned  by  the 

owner  of  the  land.    Yelv.  141,  142*    A  way  is  only  an  ease* 

ment,  and  not  an  interest.   159. 

4  D.  IkE.  ^  7.  In  an  action  for  taking  away  the  iron  gate  placed  on  a 

Hoa^n  V.  ^^7>  '^  ^^  (among  other  things)  held,  that  he  who  bas  the 

BttUer.  right  of  way,  may,  in  order  to  use  his  way,  remove  a  gate 

placed  upon  it,  and  it  is  no  conversion  to  lay  it  on  his  own 

land  for  the  pit's  use,  and  conveniently  for  him  to  take  away, 

and  he  may  enter  on*  the  deft's.  land  and  take  it.   And  see 

Ch.  2,  a.  3. 

Stnu  6,  PoU       ^  8.  If  I  bring  trespass  against  a  stranger  for  bis  obstructing , 

lard  9.  Cary.   my  way  over  B's  land,  I  need  only  state  possession,  for  that 

6  Bac.  191.     jg  sufjcieat  against  a  stranger ;  but  if  against  the  owner  of  the 

soil,  I  must  state  a  title  to  the  way,  for  possession  is  not  soffit 

cient  as  against  him.    But  see  art.  1 1 ,  Blockley  «.  Slater. 

8D.kE.7e8y      ^  9.  This  was  an  action  of  the  case  for  not  repairing  a  pri- 

Smith^'^  '*  vate  way  leading  to  the  deft's.  close,  and  the  court  held,  it 

3  Gniiari29.  was  sufficient  to  allege  that  the  deft,  as  occupier  of  the  close 

is  bound  to  repair.    But  if  the  deft,  prescribes  in  the  right  of 

his  own  estate,  he  must  state  his  right,  knowing  as  he  must, 

bis  own  estate  in  right  of  which  he  claims  the  privilege ;  but 

he  is  not  presumed  to  know  the  estate  of  the  deft.,  and  cannot 

therefore  plead  it,  but  may  state  generally  he  is,  as  OQcupiert 

bound  to  repair. 

Abt.  8.   Actions  an  the  case  in  this  State  a#  to  ways  ^c. 
Amer.  Vrtet-      ^  1.  This  action  in  Massachusetts  is  governed  by  the  same 
d^nti.  Sever-  principles  it  is  in  England.    The  wrong  in  obstructing  or  di&- 

al  lorms  of  i  .  •     ^i  /»  •      ^  •       t  ^i 

Declarations,  turbmg  a  man  m  the  use  of  a  way  is  the  same  in  both  coun- 
p.  198  &c.  tries,  and  the  same  kind  of  action  is  the  remedy ;  nor  is  it  at 
f°  a'biffh^"  ^^'  material  in  what  manner  the  way  came  into  existence,  tt 
way  It  u  Mif'  is  sufficient  the  traveller  has  a  right  of  way,  and  that  some  me 
ficient  to  wfODgfuUy  obstructs  him  in  the  use  of  it,  this  is  sufficient 
•tence  "it'?J*  ground  on  which  the  traveller  may  bring  this  action,  as  in 
of  «  common  Fowler  V.  Sauuders,  above,  and  many  other  cases,  if  he  sus- 
coDveDience  (gig  nQy  special  injury.    In  cases  of  public  highways  it  is  suf* 

and  neces-      ^  »        i»       %        %    ''  t  »i.     t.  t  i        i 

f ity."  4  ucient  for  the  pit.  to  state  there  was  a  public  highway,  the  ob^ 
Day's  Ca.  407,  struction  made  by  the  deft.,  and  the  special  injury  suffered  by 
Greiroiiy^ai.  ^^  P^^*  ^^  *  private  way,  it  must  furtiier  be  described. 
Sufficient  the  %  2.  Points  settled  in  laying  out  ways  in  this  State.  This 
viewing  com-  ^m,  the  case  of  a  certiorari  to  the  Court  of  Sessions  to  certify 
the  w^ay  ^"^^  their  record  of  laying  out  a  public  highway,  and  two  errors 
"  woold  be  of  public  advant«s(»  and  convenieece,  and  that  the  aame  ons^t  to  bs  made."  I«L 
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wertt  assigned :  1.  No  notice  to  the  town  previous  to  the  de-    Ch.  79. 
4>ision,  the  way  was  of  common  convenience  and  necessity ;    Art.  8. 
and  none  to  the  owners  of  the  land  :    2«  Not  any  description  v^»"v^-^»> 
of  the  way  in  the  warrant  to  lay  out.  All  these  matters  appear-  F?»^?*"!' 
ed  on  the  record.    These  errors  were  assigned  hy  the  town, 
as  they  might  be,  the  town  being  a  party  in  interest,  as  it  paid 
the  damages,  and  repaired.   There  was  no  doubt  but  the  do- 
ings of  our  courts  of  Sessions  are  records,  and  hence  no  fact 
direcdy  contrary  to  the  record  can  be  assigned  as  error;  a 
record   being   so  high  proof  that  no  evidence  can  prevail  H^'b^' 
against  it ;  but  some  doubts  if  the  town  could  assign  want  of  Held, 
notice  to  the  owners  of  the  lands. 

In  this  case  it  was  agreed,  that  the  Supreme  Judicial  Court 
wiU  presume  an  inferior  court  does  right,  where  the  contrary 
does  not  appear,  and  will  take  notice  of  the  rules  of  inferior 
courts,  according  to  Salk.  269,  Redham  v.  Waters,  though  not 
set  out;  Stra.  608,  Rex  v.  Shed  ;  Stra.  475,  Rex  v.  Cleg} 
where  tibe  court  presumed  notice,  as  the  contrary  did  not  ap- 
pear ;  but  the  party  may  be  let  in  to  prove  there  was  none, 
when  not  against  the  record  ;  so  Carth.  406,  Rex  v.  Pick- 
man  ;  Stra.  44,  Rex  v.  Simpson  ;  Lord  Raym.  1406  ;  Stra.  8. 

§  8.  In  this  case  the  court  decided  one  point  stated  in  the  2  Mass.  R. 
former  case,  that  is,  that  the  Court  of  Sessions  must  notify  the  i7o»  <^«- 
town  in  which  a  way  is  petitioned  for  of  the  petition,  before  it  chfluie  kal.-^ 
be  adjudged  of  common  convenience  and  necessity.     And  4  Mass.  R. 
171,  Commonwealth  «.  Cumings  &  al.,  on  another  certiorari^ 
the  court  held,  that  the  way  must  be  adjudged  of  common 
convenience  and  necessity  before  the  warrant  issues  to  lay  it 
out ;  for  so  is  the  statute,  and  a  statute  authority,  the  exercise 
of  which  afiects  private  pioperty  or  rights,  must  be  strictly 
pursued. 

^  4.  In  this  case  the  same  point  of  notice  was  decided  v^  ^  ^^^'  ^• 
to  the  alteration  of  a  public  highway  ;  that  the  town  must  have  monwe^th  r. 
notice  before  the  judgment  is  passed,  that  the  alteration  be.  is  Cambridge. 
of  common  convenience  and  necessity. 

(j  6.  In  this  case.  Brown  b  at.,  owners  of  land  over  which  ^^^'^^^ 
a  public  highway  had  been  laid,  applied  to  this  court  for  a  1798,  Brown 
mandamus  to  the  Court  of  Sessions  to  order  a  jury  to  assess  v-  Town  qf 
Aeir  damages  against  a  town.  The  Court  of  Sessions  had  deni-  ^^«'*""- 
ed  a  jury,  on  the  ground  the  objections  of  the  town  were  well 
founded :  as  1.  Because  the  title  to  the  land  was  the  mate- 
rial point  to  be  tried,  and  the  jury  could  not  estimate  the  dam- 
ages till  the  title  should  be  settled  in  a  proper  common  law 
court :    and  3.  Because  there  was  no  law  to  empdWer  the 
coroner  to  summon  a  jury,  the  sheriff  being  an  inhabitant  of 
Haverhill :   and  3.  That  the  Court  of  Sessions  had  no  power 
t^  try  tides  to  lands.    The  Supreme  Judicial  Court  refused 
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Ch.  79.    to  issue  the  mandamus,  principally  because  Brown  &  aL  did! 
Art*  8.      not  state  that  they  demanded  damages  before  the  committee 
y^^^s/^^/  that  laid  out  the  way,  who  gave  them  no  damages  at  all ;  for, 
said  the  court,  the  application  for  a  jury  is  very  clearly  in  the 
nature  of  an  appeal ;  and  to  be  entitled  to  apply  for  a  jury,  the 
party  must  demand  damages  to  be  assessed  for  him  by  the 
locating  committee. 
Mass.,  Essex,      ^  6.  In  this  case  Scudder  applied  to  this  court  for  a  man^ 
sSSderftir    ^^^^  to  the  Court  of  Sessions.    The  case  was,  the  select- 
si  mandttmut.  men  of  Rowley  laid  out  a  way  over  the  land  of  Benjamin 
Scudder,  and  gave  him  no  damages;  he  petitioned  to  the 
Court  of  Sessions  for  a  jury  to  assess  his  damages,  which  was 

ordered,  and  the  jury  gave  him  damages  assessed  at  $ • 

It  was  objected  that  tiieir  verdict  ought  not  to  be  accepted  by 
the  court ;  because  it  was  alleged  by  the  town  of  Rowley,  in 
a  plea  in  writing,  that  he  was  not  aggrieved ;  that  be  did  not 
own  the  land  over  which  the  road  passed,  hot  that  one  James 
Grush  and  Mary  Hinds  owned  it.  Scudder  alleged,  and  it 
was  not  denied,  that  he  had  been  in  possession  twen^  years 
or  more,  and  offered  bis  deeds  to  prove  his  title  ;  and  tiiat  the 
jury  might  well  examine  his  interest  and  tide,  quoad  damagei^ 
as  assessors  and  other  officers  did ;  but  not  qu/Oad  settUng 
titles.  The  verdict  was  not  accepted,  but  in  part,  because 
tiiere  had  not  been  proper  notice  to  die  (own.  Scudder  then 
moved  for  another  jury  after  proper  notice  had  been  given, 
and  the  Court  of  Sessions  refused  to  cause  a  jury  to  be  sum- 
moned, because  the  title  of  the  land  was  disputed,  and  this 
court  had  no  power  to  try  tides  to  real  estates  ;  Scudder  then 
offered  to  the  court  his  deeds  to  prove  his  tide  to  the  land  ^ 
the  court  refused  to  examine  them,  saying  they  bad  no  power 
on  the  subjects  of  tides. 

<^  7.  Scudder  applied  to  this  court  (S.  J«  Court)  for  a  matir 
damns  to  the  Court  of  Sessions,  to  direct  that  court  to  order  a 
jury  &c. ;  this  writ  was  granted  to  this  purpose,  or  to  certify 
the  reasons  for  not  doing  it.  On  receiving  the  writ  of  manda^ 
mus  the  Court  of  Sessions  ordered  a  jury,  who  returned  their 
verdict,  giving  Scudder  his  reasonable  damages  assessed  at 

$ — . 

Mass.,  Essei,  ^  8.  Question  of  practice  and  costs.  lu  this  case  the 
^pt.  1806,  selectmen  of  Salem  laid  out  a  town-way  over  Collins'  land, 
habitanu  of^*  and  allowed  small  damages,  and  the  town  accepted  the  way. 
Salem.  He  petitioned  to  the  Court  of  Sessions  for  a  jury  to  con- 

sider a  discontinuance  of  the  way,  as  well  as  his  damages  ^ 
a  warrant  issued  to  any  coroner  of  the  county,  except  those  of 
Salem,  and  a  jury  was  summoned  on  the  act  of  1803.  This 
jury  disagreed  as  to  the  necessity  of  the  way ;  a  second  jury 
was  ordered  and  so  summoned,  and  also  disagreed  as  to  the 
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ttecesa^  of  the  way.    Collins  then  had  leave  to  amend  bis    Ch.  79. 
petition,  and  strike  out  of  it  what  respected  a  discontinuance  of   ^rt.  9. 
the  way ;  and  this  amendment  being  made,  and  a  third  jury  v^v^v^ 
ordered,  this  jury  bcreased  his  damages ;  their  verdict  be- 
ing accepted,  Collins,  June  Term,  1805,  moved  for  costs,  in* 
eluding  all  the  juries,  against  said  town  $  continued  for  advise- 
meot,  and  September  1805,  the  court  allowed  him  his  legal 
costs,  including  all  the  said  juries,  and  principally  on  the  gen- 
eral clause  in  the  act  of  October  30,  1784,  giving  costs  to  the 
prevailing  party ;  experienced  counsel  was  employed  and  ac« 
quiesced  in  the  decision.     But  quare  if  Collins  should  not 
have  paid  costs  for  his  amendment  to  that  time,  and  the  town 
firom  and  after  that  time. 

Art.  ^.  Repairt  of  ways. 

$  1.  By  this  act,  every  surveyor  has  power  to  rempve  all  Ma^.  Act 
"  trees,  bushes,  stones,  fences,  rails,  gates,  bars,  inclosures,  or  J^gl?**  *» 
other  matters,"  that  any  way  straiten  or  incommode  the  highway 
or  townway.  So  to  dig  for  stone,  gravel,  clay,  marle,'sand, 
or  earth,  in  any  land,  not  planted  or  inclosed,  for  repairing  the 
highways,  but  he  cannot,  by  any  water-course,  incommode 
any  person's  house,  or  building,  or  bis  business,  without  the 
eonsent  of  the  selectmen  in  writing,  who,  on  complaint 
made  to  them,  may  order  such  water-course  to  be  altered  as 
they  may  direct.  The  surveyor  must  clear  highways  incum- 
t^ered  with  snow.  Each  town  raises  monies  to  repair  high- 
ways and  townways.  [Incumbrances  removed,  see  Nusances.] 
If  one  suffer  in  his  person  or  property  by  reason  of  any  de- 
fects, or  want  of  repairs,  of  any  highway,  causeway,  or  bridge, 
he  may  recover  of  the  county,  town,  or  those  bound  to  repair, 
if  they  have  timely  notice  of  the  defects,  double  the  damages 
thereby  sustained,  by  a  special  action  of  the  case,  in  a  proper 
court ;  and  if  any  one  lose  his  life  by  such  defects,  the  coun- 
ty 8cc.,  bound  to  repair,  must  pay  £100  to  the  use  of  bis  heirs, 
devisees,  or  creditors,  on  conviction  on  indictment ;  provided 
the  party  bound  to  repair  had  been  previously  notified  *'  of 
such  want  of  repair  or  amendment,  in  writing,  under  the 
bands  of  two  or  more  credible  witnesses,"  or  by  presentment 
or  information.  If  towns  neglect  to  rabe  money  for  repair- 
ing the  ways,  the  surveyors  are  authorized  to  employ  persons 
to  work  on  them  at  the  town's  expense,  and  any  person  noti- 
fied so  to  work,  forfeits  5«.  a  day  &c.,  to  be  recovered  in  a 
special  form  prescribed  by  the  act ;  and  surveyors  are  by  pen- 
alties fixed  compellable  to  do  their  duty. 

And  s.  1 1  provides,  that  if  the  inhabitants  of  any  town  be 
fined  on  an  indictment  or  information,  "  for  a  deficiency  in 
the  highways,"  the  surveyor  shall  be  liable  to  refund  the  same, 
with  costs  to  them,  upon  an  action  of  the  case  to  be  brought 
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Ch.  79.  therefor ;  or  he  may  be  indicted,  or  informed  against,  for  any 
Art.  9.  deficiency  within  his  limits ;  and  town  inhabitants,  merely  as 
V^v^^  such,  may  be  witnesses. 

Mass.  Act,  $  2.  By  this  act,  the  proprietors  of  aqueduct  corporations 

^*7*— M^^^'  have  power  to  open  streets,  highways,  and  townways,  forplac- 
Act  ch.  14K),  i"g  pipes,  or  repairing  8cc.,  as  the  selectmen  in  writing  shaQ 
8. 7.  allow  ;  provided  the  citizens  8cc.,  be  not  obstructed  from  con- 

veniently passing  therein,  with  their  teams  or  carriages.  . 
Mass.  Act,  By  this  act  provision  is  made  to  enable  plantations  to  repair 

>eb.28, 17^.  ways  as  towns  do  ;    and  for  towns  to  repair  them  by  contract 

be.,  and  may  speciaDy  provide  as  to  snow  &c. 
Mass.  Act,         -^  ^*  ^y  ^^*  *^^  ^®  j^^'y  ™*y  decide  titles  as  far  as  res- 
March  8,        pects  assessing  damages.    This  clause  has  setded  the  long 
^^^  contested  point ;  and  the  jury  may  give  in  damages  more  or 

less  than  the  locating  committee  gave.     In  Payson's  case,  in 
Chelsea,  1803,  they  gave  less. 

Principles  judicially  settled  in  Massachusetts,  as  to  ways, 
Notice.  since  1803  ;  see  a.  8,  as  to  notice  ;     Feb.  30,  1819,  act  for 

raising  monies. 

1  Mass.  R.86.  ^  4.  In  this  casc  it  was  held,  that  a  committee  appointed  by 
Inhabitanuof  the  Sessions  to  locate  a  highway,  must  return  specifically  what 
Pope^^aV—  °oti<^®  w^s  given  to  persons  interested.  The  act  of  February 
See  Com-  27,  1787,  directs  that  the  locadng  committee  **  shall  give  sea- 
rh  "'^^  c^**  ^*  sonable  notice,  to  all  persons  interested,  of  the  time  and  place 
monwealdiv'  ^^  ^^^^  meeting ;"  this  includes  the  inhabitants  of  the  town  i{^ 
Coombs.— 2  which  the  road  is,  as  they  pay  the  expense  of  it,  and  repair  it, 
Mass.  R.  489,  j^j  q^  common  law  principles  they  are  entitled  to  notice  to 
wealth  V.  be  heard.  It  belongs  to  the  court,  and  not  to  the  committee, 
Sheldon.— 3  to  judge  who  are  interested,  and  what  is  seasonable  notice ; 
Mass.  R.  188.  ^^^  ^^^  y^^^  ^f  ^Q^^g  given  ought  to  appear  in  the  committee's 

report,  and  on  the  record.   These  committees  are  like  return- 
ing ofiScers,  who  must  state  when  and  how  their  acts  are  per* 
formed.     Further  notice  to  the  town,  see  a.  8,  above,  the  ca- 
ses of  Coombs,  Sheldon,  Peters,  be.  post. 
Lobdell  V.  ^  ^*  According  to  this  case  any  visible  defect  in  the  high- 

^ew  Bed-      way  is  reasonable  notice  to  the  town  thereof,  and  sufficient  to 
fordjj  Mass.  g^bject  the  town  to  an  action  of  the  case,  for  double  damages 
to  the  party  injured  thereby ;  jury  found  single  damages,  and 
the  court  doubled  them. 

2  Mass.  R.  ^  6.  On  a  certiorari  to  the  Sessions,  held,  that  where  the 
118,  Com-      selectmen  of  Orange  had  laid  out  a  townway,  and  the  town 
Mctwilf**^*  had  refused  to  accept  it,  and  the  Sessions  was  moved  to  ac- 
cept it,  it  was  essential  the  town  should  be  made  a  party,  and 
have  notice,  before  the  court  appointed  a  committee. 

s  D.&E.106  ^  '^'  ^^  P^^^  ^^  ^  parish  be  exempted  from  repairing  a  high- 
Bex  V.  shef- '  way  by  statute,  the  charge  necessarily  falls  on  the  rest  of  the 
Ba^  ""735^    parish ;  die  same  principle  applies  to  our  towns. 
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Abt.  10.  Several  points  and  pkadinge  in  cases  of  ways.      Ch.  79. 

^  1.  In  this  case  the  court  decided  seven  points.     It  must    Art.  10. 
appear  on  the  record  of  the  Sessions,  1st.  That  the  town  was  \^^^>/^^ 
seasonably  notified  of  the  proceedings  :    2d.    That  the  war-  2  Maw  R. 
rant  for  laying  out  the  way  was  under  the  seal  of  the  court :  monweaUh  r: 
3d.    That  the  committee  were  duly  sworn :     4th.  That  the  Coombs.  ' 
owners  of  die  land  are  named,  or  certified  to  be  unknown,  m 
the  committee's  return :     5th.  That  damages  are  assessed,  or 
that  a  return  be  made  that  none  are  sustained  :    6th.  That  the 
committee's  return  is  under  their  bands  and  seals  :    7th.  The 
Sessions  cannot  lay  out  highway  over  a  navigable  river,  so  as 
it  be  obstructed  by  a  bridge. 

(^  2.  If  the  selectmen  of  the  town  lay  out  a  town-way,  it  must  2  Mass.  R. 
be  recorded  before  it  be  offered  to  the  town  for  acceptance ;  ^^*  ^°"- 
the  practice  generally  has  been  otherwise,  and  the  act  of  Feb-  Merrick.— d 
ruary  27,  1787,  directs  they  shall  report  to  the  town ;  and  on  Mass.  R  188, 
the  town's  refusal  to  accept  fee.,  the  Court  of  Sessions  cannot  ^^3S^»! 
proceed  till  the  town  is  notified  &c. ;   this  was  an  indictment  Sheldoo.* 
for  a  nusance  on  a  town-way. 

^  3,   In  this  case,  on  a  certiorari^  it  was  decided,  that  the  8  Mass.  R. 
Court  of  Sessions  cannot  lay  out  or  alter  a  highway  but  on  a  ^*»  Com- 
previous  application;   nor  adjudge  such  way  or  alteration  to  ppten^  one  of 
be  of  common  convenience  and  necessity,  unless  after  notice  the  locattog 
to  the  town ;  that  the  application  is  necessary  to  authorize  the  «<>«"™*tiee. 
court  to  act  on  the  subject,  and  of  course  it  ought  to  be  m  writ- 
ing. 

%  4.  The  corporation  of  Bristol  turnpike  S(c.,  not  satisfied  3  Mass.  R. 
with  the  damages  aUowed  them  in  locating  the  way,  had  a  ju-  ^^^^ J|"|,  ^^ 
ry,  which  did  not  reduce  them.      Held,  no  costs  could  be  al-  Carpeoter.-*' 
lowed  for  the  owner  of  the  land  ;    and  as  the  Court  of  Ses-  ^5j^^"*^*^ 
sions  had  aUowed  him  costs,  the  proceedings  were  quashed  as 
far  as  they  respected  the  costs ;  and  no  costs  allowed  the  cor- 
poration, though  claimed ;  the  court  said,  the  act  ^^  giving  costs 
to  the  prevailing  party  in  civil  actions,  does  not  extend  to  pro- 
ceedings of  this  kind."     And  so  it  was  urged  in  Collins'  case 
before  stated,     ^uare. 

^  5.  A  way  was  laid  out  over  the  pit's,  land,  and  damages  8  Mass.  R. 

were  awarded  to  him  $ ;  and  for  them  he  brought  an  ac-  f7,Jh^f||J[^ 

tion  of  debt  agamst  the  town,  awarded  to  pay  them ;  but  the  of  Tewksbu- 
court  held,  that  the  action  did  not  lie,  for  by  the  statute  of  ly* 
1786,  ch.  66,  a  specific  remedy  is  given  for  the  pit ;  and  that 
must  be  pursued.  And  the  Court  of  Sessions  has  a  discre- 
tionary power  as  to  issuing  the  warrant  of  distress  in  regard 
to  the  time  of  doing  it,  and  this  useful  provision  would  be  de- 
feated if  this  action  is  supported,  as  it  would  give  the  pit.  the 
independent  exercise  of  the  right,  "which  the  statute  has 
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Ch.  79.    wisely  subjected  to  the  diseretton  of  antimptitiftl  tribunal,  as 
Art.  10,    to  the  time  of  enforcing  it." 

V^^y^^      ^  6.  In  this  case  the  court  decided,  Ist.  The  necessity  and 
8  Mass.  It      conveniency  of  an  alteration  in  a  highway,  and  the  reasona- 
406,  Com-      bleness  of  the  damages  awarded,  are  matters  exclusively  in 
l!^habitant9of  the  Sessions :   2d.  If  the  warrant  to  a  locating  committee  des- 
Wefltborougfa.  cribe  their  whole  duty,  an  oath  "  faithfully  and  impartially  to 
perform  the  service"  to  which  they  are  appointed  ;  or  '^  faith* 
fully  and  impartially  to  discharge  the  trust  reposed  in"  them, 
is  sufficient :    3d.  If  a  town  appear  and  oppose  the  report  of 
a  locating  committee,  not  objecting  to  the  shortness  of  the  no- 
tice given  by  the  committee  to  the  town,  the  Supreme  Judi- 
cial Court  will  not  quash  the  Sessions  proceedings  on  account 
of  such  shortness  :  4th.  <^  Establishing  an  alteration  in  a  high- 
way, is,  in  law,  discontinuance  of  the  part  altered."      [This 
can  mean  only  where  the  old  way  is  become  altogether  unne* 
cessary.]     5.  The  Supreme  Judicial  Court  will  presume  no 
timber  he.,  was  growing  on  the  land,  if  the  Sessions  allow  no 
time  to  take  it  off  &c. 
4  Mass.  R.  $  '^'  '^^^  P^'"^  decided  in  this  case  was,  that  if  there  be  a 

422,  Wood  V.  defect  in  the  highway  in  the  district  of  A,  the  surveyor  of  it 
Inhabitnntsof  j^^y  recover  against  the  town,  if  it  arise  not  from  his  neglect, 
and  thereby  a  damage  happen  to  him.      Statute  of  17S6,  a* 
8,  s.  7. 
4  Mass.  R.  $  8.  An  order  of  the  Sessions  to  a  town  to  pay  the  owner  of  the 

*^i  ^o""-      land  his  damages,  occasioned  by  the  way  over  it,  is  like  an  ex- 
NewMilford!  ecution  on  a  judgment,  and  cannot  be  brought  before  the  Su- 
preme Judicial  Court,  on  certiorari^  as  an  independent  record; 
the  court  must  have  the  whole  record.     Certiorari  qwuhed. 
4  Maw.  R.  §  9.  The  Supreme  Judicial  Court  will  not  grant  a  ceriiorar  ' 

665,  MUiert    ^  ^^^  defects  of  form,  in  establishing  a  highway,  after  it  hn 

been  located,  accepted,  and  made. 

6  Mats.  R.  $  10.    The  point  in  this  case  decided  was,  that  a  surveyor 

^^^  of  a  highway  is,  by  law,.obliged  to  keep  his  district  in  repair; 

and  if  the  town  do  not  make  sufficient  provision,  he  has  his 

remedy  against  it ;    and  if  he  sustain  damages  by  defects  ia 

the  highways  in  his  district,  arising  from  his  own  neglect,  he 

has  no  remedy  therefor  against  the  town. 

6MaM.R.  %ll'  The  members  not  liable  for  the  damages.      Partttf 

420,  Com-      the  doings  of  the  Sessions  as  to  ways  may  be  confirmed,  and 

b^^^mV^*'  part  quashed  in  the  same  case.     As  in  this  case,  the  Sessicms 

Tonipike       ^^^  ^"^  ^^^  ^^^^9  <^^^  received  the  jury's  verdict,  assessing 

Corporation,  the  land-owner  his  damages,  and  ordered  them  to  be  paid  by 

the  corporation  in  six  months  ;  and  on  failure  so  to  pay,  that  a 

warrant  of  distress  be  levied  on  the  personal  property  of  the 

corporation  ;  the  court  quashed  this  order  a.s  to  the  warrant, 

and  confirmed   the  rest.     By  the  act,  *^the  incorporatioii 
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ilkall  be  Hftble  to  pay  all  damages"  he.,  so  that  the  members  Ck.  79. 
are  not  liable ;  but  on  certiorari  the  court  can  enter  no  new  Art.  10* 
judgment,  as  it  can  in  error.  <^^^s/^^^ 

§  12.  In  tbis  case  seven  points  were  decided :  1.  If  the  $^"S''^ 
owner  of  the  land  be  dissatisfied  with  the  committee's  damages,  monweaUh  v. 
he  must  apply  for  a  jury  the  next  term  of  the  Sessions,  after  Court  of  Ses- 
their  report  is  accepted,  and  not  at  an  adjournment :  2.  If  the  !'^"'  ***  ^^^' 
Sessions  improperly  reject  the  jury's  verdict  a  mandamus  lies 
to  Compel  them  to  do  right,  and  to  accept  the  verdict :  3.  That 
such  jury  cannot  be  summoned  by  a  constable  :  4.  In  case  of 
a  mandamusj  notice  is  first  to  the  justices  of  the  Sessions  to 
shew  cause  why  a  mandamus  should  not  issue  :    5.  The  jus- 
tices of  the  Sessions  hereon  may  appear  by  counsel  and  shew 
cause  :  6.  The  benefit  of  the  road  to  the  land«owner,  if  any, 
may  be  considered  by  the  committee  or  jury  :   7.  The  com- 
mittee's report  being  accepted  at  a  certain  term,  and  the  patty 
applying  for  a  jury  at  an  adjournment  of  that  term,  was  too 
soon. 

^  13.  This  was  trespass  for  breaking  and  entering  the  pit's.  6  Mass.  R.  7, 
close  in  Cambridge  &c.  Plea,  not  guilty.  And  the  ^^"'t  ^™jien&al. 
decided  :  1.  When  the  selectmen  lay  out  a  town-way,  they  are 
not  to  estimate  the  damages  of  the  land-owner,  but  if  they  can- 
BOt  agree  with  him,  he  must  apply  to  the  Sessions  :  2.  A  way 
laid  out  by  the  selectmen  from  one  part  to  another  of  a  county 
road  may  yet  be  a  town-way,  and  proper  :  3.  When  a  town 
way  has  been  laid  out  by  the  selectmen  and  approved  by  the 
town,  it  is  immediately  a  way,  though  a  party  aggrieved  by 
the  location  has  a  year  to  apply  for  a  discontinuance. 

(^  14.  In  this  action  the  several  points  decided  were:  he  Mass.  R. 
That  upon  the  location  of  a  highway  the  public  acquires  in  it  c?a^^**T/* 
a  legal  easement :  2.  But  the  soil  and  freehold  remain  in  <he 
owner  for  every  purpose  of  use  or  profit  consistent  with  such 
easement ;  he  may  maintain  ejectment  for  it,  and  he  may  sink  a 
watercourse  below  the  surface,  covering  it  so  that  the  highway 
remain  safe  and  convenient  for  passengers :  3.  If  a  highway 
be  located  over  watercourses  he.,  natural  or  artificial,  the  pul>- 
lio  cannot  shut  them  up,  but  may  make  the  road  over  them  by 
the  aid  of  bridges. 

^15.  In  this  case  the  court  held,  what  had^beeo  before  6  Mass.R. 
decided,  to  wit :  that  the  court  previous  to  appointing  a  locat-  ^onweSthi; 
ing  committee  must  ghre  notice  to  the  towns  in  which  the  way  Egiemoot 
Ues,  and  also  adjudge  it  to  be  of  common  convenience  and 
necessity. 

$  16.  In  ibis  case  the  court  decided,  that  the  duty  of  7Mas«.R.9, 
repairing  highways  is  enjoined  on  towns  wholly  by  statute,  and  y^J^^!^ 
att  Indictment  against  a  town  for  neglect  of  tbis  duty  must  Springfield. 
allege  the  o&nee  contra  formam  statuii. 
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Ch.  79.,       ^  17.  This  was  an  application  for  a  uriiorari  by  the  inbab- 
Art.  10.   itants  of  Cambridge  at  York  Court,  and  the  points  decided  were: 
v^^^v-"^  1.  It  is  discretionary  with  the  Sessions  to  appoint  a  viewing 
im"?'  ^      committee  or  not :  2.  Such  committee  may  be  appointed  be- 
Donwealdi  v.  ^^re  notice  to  the  town  :  3.  They  need  not  be  sworn :  4.  They 
Cambriclge.    may  view  at  the  expense  of  the  applicants  for  the  way  :  5* 
When  certain  respondents  are  admitted  by  the  court  to  oppose 
the  way,  and  after  a  continuance  the  petitioners  move  for  fur- 
ther proceedings,  prior  to  which  the  court  had  ordered  aU  the 
respondents  to  be  notified,  and  further  proceedings  were  had 
without  notice  to  them,  this  is  irregular  and  bad :   6*  The 
phrase  ^^  from  place  to  place,"  in  the  statute  of  1786,  Ch.  67, 
s.  4,  means  from  one  place  in  a  town  to  another  m  the  same 
town :  7.  Upon  an  application  to  alter  a  way,  the  court  cannot 
lay  out  a  new  one  :  court  deemed  it  irregular  for  the  petition- 
ers to  give  a  bond  to  pay  part  of  the  expense  to  relieve  the 
town. 
71fa«.B.  ^16.  The  point  decided  in  this  case  was,  that  an  indict- 

^^»  ^^Sl     men!  lies  for  a  nusance  on  a  town-way  :  2.  That  on  an  indict- 
Gowen.         meat  for  a  nusance  on  a  public  way,  it  is  not  necessary  to 
allege  the  continuance  of  such  nusance  to  be  with  force  and 
arms. 
8  Maw.  B.  ^  19.  In  this  case  the  court  decided  two  points  :  1.  It  is  a 

Boomliiair.  S^  ground  for  the  proper  court  to  discontinue  a  highway, 
Bosbwy.       that  it  has  become  useless  :  2.  On  a  certiorari  this  court  will 
not  go  into  the  question  of  the  expediency  of  discontinuing  a 
highway* 
4^Cam  ^  ^^*  '^^  ^**  ^  eertiarcaif  and  held,  the  return  of  the 

miwealAv.  locating  committee  must  be  made  to  the  next  court  after  the 
Borri^oB.    service  is  performed  :  2.  Such  return  must  contain  the  names 
of  all  the  persons  over  whose  lands  the  way  passes,  if  known 
to  the  committee ;  but  if  any  be  not  known,  the  committee 
roust  certify  this  fact. 
91ffa».B.  ^21.  llie  jury  impannelled  to  assess  the  damages  of  the 

^^  ^^^Sa  ^^"^^^  ^^  ^^^  ^^^^  ^^y  ^^^  ^^  ^^^  sustained  none,  if  that  in 
GMurtofSel-  their  opinion  be  the  fact;  and  the  sheriff  may  return  more 
( of  Mid-  than  twelve  jurors  on  such  a  jury.  Jury  found  that  Andrew 
Crttigie  had  sustained  no  damages  by  locating  the  way  be., 
and  the  court  refused  to  accept  their  verdict,  and  ordered  it  to 
be  set  aside,  and  the  inhabitants  of  Cambridge  petitioned  for  a 
fnandamus  to  the  lower  court  to  receive  and  record  the  ver- 
dict; ordered  accordingly,  or  to  shew  cause  be.  notice  ha\4ng 
been  given  to  him.  The  court  said,  ^'  the  benefit  the  owner 
of  the  land  derives  from  the  laying  out  of  the  way  over  it  may 
often  exceed  the  value  of  the  land  covered  by  the  way.'*  This 
was  long  a  contested  point,  whether  the  jury  could  take  into 
view  the  improved  value  by  the  way  of  his  adjoining  lands  and 
^estate. 
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Pleadifigi  in  cases  of  ufays.    As  to  declarations  and  pleas    Ch.  79. 
in  regard  to  ways,  many  observations  have  been  made  and    Art.  10. 
matters  stated  already,  especially  in  this  chapter*    The  object  ^^rv-^^ 
in  this  article  is  to  state  a  few  more  rules,  and  to  collect  to- 
gether a  few  more  cases.    If  the  owner  of  the  land,  or  one  in 
possession  denies  the  right  of  way  and  one  uses  it,  this  owner 
or  possessor  of  the  land  will  usually  bring  trespass  quare  dau^ 
sum  fregit  against  him  who  uses  the  way.     In  such  case  the 
pit's,  declaration  will  be  in  the  short  and  technical  form,  well 
setded  in  this  kind  of  action,  and  if  the  deft,  means  to  justify 
his  use  of  the  way,  he  will  plead  his  right  specially,  to  which 
purpose   there  are  many  good  forms  in  Story's  Pleadings, 
pages  586  to  626,  with  useful  notes.     In  these  forty  pages  a 
form  will  be  found  to  suit  most  cases. 

If  the  pit.  claim  a  right  of  way,  and  is  disturbed  or  obstruct- 
ed in  the  use  of  the  way,  and  he  brings  an  action  on  the  case 
against  the  owner  of  the  land  or  a  stranger,  to  recover  dam- 
ages for  the  injury,  he  must  state  his  case  as  it  is,  his  seizin  or 
possesion  of  the  land  or  house  to  which  the  way  belongs,  his 
right  of  way,  and  for  what  purposes,  and  of  what  description  ; 
then  the  obstruction,  the  mode  and  manner  of  it :  to  which 
purposes  several  forms  of  declarations  may  be  seen  in  Ameri- 
can Precedents  198,  &c. ;  3  D.  b  E.  766  ;  4  Mod.  420,  and 
many  other  books.  And  so  has  the  law  varied  within  a  century 
past  as  to  the  necessity  of  stating  titie  or  possession,  as  to  the 
owner  or  tenant  of  the  land,  and  a  stranger,  that  it  is  difficult  to 
say  what  the  law  is. 

^  22.  This  was  an  action  on  the  case  against  the  deft..  Rat-  i  East  877, 
tray,  for  his  obstructing  the  pit's,  right  of  way.     The  pit's.  R^'jg^y!l 
declaration  stated,  that  one  Preesh  was  seized  in  fee  of  Wheel-  i  BosjLv. 
er's  Close  in  Goundou,  and  that  he  and  all  those  whose  estate  871. 
in  it  he  had,  time  out  of  mind,  had  and  used,  and  ought  to 
have  and  use  for  themselves,  tenants,  be.  of  said  close,  a  cer- 
tain way  from  it  into,  through,  and  over  the  deft's.  piece  of 

knd  caUed  Lower  Benton  in to  AUesley,  so  back  be. 

with  carriages  be. :  that  Preesh  leased  Wheeler's  Close  to  the 
ph.  to  hold  be.,  and  he  became  possessed  be.  and  the  deft, 
obstructed  the  said  way  by  a  gate  be.  Plea,  not  guilty.  The 
pit.  proved  that  Preesh,  Dec.  1783,  was  seized  of  Wheeler's 
Close  in  fee,  also  of  Pool  Meadow  in  Allesley,  and  Feb.  1786, 
granted  Pool  Meadow  to  one  Bree,  in  fee,  and  reserved  no 
right  of  way  over  it ;  and  1786,  Preesh  leased  Wheeler's  Close 
to  the  pit.  for  twenty-one  years,  and  he  entered  be.  The 
pit.  claimed  a  way  from  Wheeler's  Close  over  deft's.  Lower 
Benton  Close,  and  over  his  Bam  Meadow,  and  over  Bree's  Pool 
Meadow  to  Allesley,  and  that  the  deft,  erected  a  gate  on  his 
9wn  land  across  the  pit's,  way.     Judgment  for  the  deft. : 
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Ch.  79.    for  the  pit.  claimed  a  prescriptiye  right  of  wnj  from  Wheeler^ 

Art.  10.    Close  to  Allesley,  over  three  iotermediate  closes,  and  proves  a 

v^v^v^^^  way  only  over  two  of  them ;  that  is,  from  WheelePs  Close 

over  the  deft's.  two,  to  Pool  Meadow,  but  not  over  it.    For  by 

Preesh's  grant  of  this  meadow  in  fee,  and  reserving  no  way  over 

it,  his  right  of  way  over  it  was  therdby  gone  or  suspended ;  and 

it  was  to  no  purpose  he  previously  had  this  right.     This  way 

over  Pool  Meadow  to  Allesley  was  not  of  necessity,  so  as  lo 

be  reserved  by  law,  for  the  pit.  had  another  way,  though  more 

circuitous  ;  but  in  this  case  it  seemed  to  be  taken  for  granted, 

that  the  erecting  of  the  gate  would  have  been  illegal,  if  the 

pit.  had  proved  his  right  of  way  as  he  had  laid  it* 

1  H.  Bl.  361        ^  S3*  In  this  case  the  court  held,  that  in  pleading  a  public 

to357,RouM  highway  it  is  not  necessary  to  state  any  ierminij  and  if  stated 

ai.— 1  Easf    *"  ^^^  declaration  need  not  be  strictly  proved  ;  but  it  is  other- 

377.-8  East  wise  in  regard  to  private  ways,  for  a  private  way  is  laid  out 

^Palmer     for  particular  purposes,  and  the  pit.  in  his  declaration  roust 

shew  it  is  claimed  for  those  purposes. 
1  Stra  44.^       ^  ^^'  A  g<^^^  0**  ^  public  highway  juttiJUd,   This  was  tres- 
Hob.  190.^    pass  guars  clausutnfregit^  before  a  justice  in  Norfolk.     Plea, 

I26,^p^  V.  '^®  '^^*'*  *^  7^^  ^^^  P*""*  ^^  ^  public  highway,  and  that  the 
Backneil.  '.  pit.  had  wrongfully  incumbered  it  with  a  gate,  which  the  de& 
opened  and  left  open  kc,  as  he  lawfully  might.  The  action 
was  carried  to  the  Common  Pleas  and  there  entered ;  and 
there  the  pit.  replied,  that  the  inhabitants  of  Qumcy,  April 
0,  1799,  were  seized  of  said  close,  she  prescribed,  tnat  they 
and  all  those  whose  estate  they  had  in  the  close,  had  iroroe* 
morially  for  themselves,  their  tenants  and  occupiers,  kept  up 
and  maintained  upon  the  same  highway,  a  gate,  at  all  such 
seasons  of  the  year  as  the  same  should  be  found  necessary,  for 
the  preservation  of  the  said  close,  and  of  the  grass  and  emble* 
ments,  to  be  shut  by  all  such  persons  who  should  open  and 
pass  through  the  same.  The  pit.  then  derived  a  title  to  him- 
self by  a  lease  for  years.  Averred  that  July  1,  1799,  finding 
it  necessary  for  the  preservation  be.  did  erect  and  maintain  on 
said  highway,  and  against  the  said  close  a  gate,  to  be  shut  be., 
as  he  lawfully  might  be.  and  that^the  deft,  committed  said  tres- 
pass be.  The  deft,  made  a  bad  rejoinder,  and  the  pit.  de- 
murred; deft,  appealed. 

$  25.  The  court  held,  1st.  The  justice  did  right  in  pro- 
ceeding no  further  than  to  receive  the  plea,  for  title  to  real  es- 
tate was  pleaded  in  bar ;  *^  the  deft,  pleaded  an  easement  for 
the  public  in  the  pit's,  land  ;"  "  this  is  not  personal  estate,  but 
is  a  real  franchise,  holden  by  the  commonwealth  for  the  ben- 
efit of  all  the  citizens,  and  which  greatly  affects  Ae  pit's,  in- 
terest in  his  close." 
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$  26.   Second.     The  deft,  in  his  bar  laid  no  prescript    Ch.  79. 
lion,  but  only  a  highway  for  all  persons ;   this  the  pit.  did  not    Art.  10. 
deny,'  but  qualified ;   he  confessed  the  way,  but  added  it  was  v^^^v^^^ 
to  be  used  with  a  gate  8cc. ;  so  the  replication  is  good  in  form  ^'^  ^^'^• 
without  a  traverse ;  and  this  prescription  for  a  gate  "  may  be 
good  in  law,  for  it  might  have  a  lawful  commencement ;"  the 
pit.  however  might  have  traversed  the  gate  was  wrongfuUy  on 
the  way  ixc.,  and  issue  might  have  been  joined. 

"^  37.  Third.  The  pit.  saying,  he  ^^  finding  it  necessary** 
io  erect  a  gate,  did  erect  8cc.,  was  only  an  informal  averment, 
it  was  necessary. 

<^  28.  Fourth.  The  replication  should  have  averred  the 
gate  was  necessary  at  the  time  of  the  trespass ;  and  of  this 
the  deft,  might  have  availed  himself  hj  demurring  to  the  re- 
plication :  but  he  did  not,  and  by  pleading  over-waived  the  ob- 
jection ;  and  the  pit.  avers  he  did  keep  up  the  gate  for  the  ^^  ^  ^^' 
preservation  be.,  at  the  time  &c.  Here  is  a  strong  implication 
the  gate  was  then  necessary  be.,  and  the  deft,  by  not  travers- 
ing the  necessity  of  the  gate,  at  the  time,  as  he  might  have 
done,  had  admitted  it.    And  judgment  for  the  pit. 

^  29.  In  pleading,  or  proving  a  way  in  this  State,  the  first 
rule  is,  to  plead  or  prove  it,  according  to  the  statute  laying  out, 
before  stated,  a.  2,  the  foundation  of  nine-tenths  of  our  way> 
at  least. 

(^  30.  Second  rule.  If  the  way  be  by  agreement  of  par- 
ties, and  in  writing,  as  it  must  be  to  be  valid,  then  in  pleading 
&c.,  to  state  and  prove  the  substance  of  the  agreement. 

$  31.  Third  rule.  If  the  way  be  claimed  by  prescription, 
or  as  of  necessity,  then  to  plead  it  according  to  the  English 
forms  be.,  as  in  Story's  Pleadings  586  to  626,  and  as  in  sev- 
eral forms  in  this  chapter. 

^  32.  Fourth  rule.  Whenever  the  land  of  an  individual  is 
become  a  part  of  a  way  by  use,  or  by  the  standing  of  his  fence 
40  years  be.,  this  land,  in  pleading,  is  to  be  treated  as  any 
other  part  of  the  way. 

^  33.  Fifth  rule.  Whoever  in  his  plea  claims  land  over 
which  a  way  is,  must  claim  it  subject  to  the  easement,  as  ev- 
ery man  must  plead  according  to  the  truth  of  his  case,  in  all 
essential  matters,  and  a  way  is  an  essential  real  franchise,  af- 
fecting the  land  when  possession  of  it  is  recovered. 

^  34.  Sixth  rule.  Whoever  claims  a  right  of  way,  claims 
an  easement  or  privilege,  in  another's  land,  and  must  plead  it; 
he  cannot  prove  his  right,  in  evidence,  till  he  has  stated  it  in 
his  plea. 

<§  35.  Seventh  rule.  It  is  not  necessary,  in  pleading,  to 
state  the  termini  of  a  public  highway ;  or  that  it  has  existed 
time  out  of  mind ;  but  only  allege  theve  is  a  public  highway ; 

VOL.  111.  35 
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Ch.  79*    often  strangers  must  plead  a  right  of  way,  who  cannot  be  pre- 
law. 10.    sumed  to  know  bow  the  way  arose. 

N^-y-^^  ^  36.  Eighth  rule.  If  a  party,  in  his  plea,  claim  a  way 
newly  created  over  other  land,  as  grounded  on  some  agree- 
ment, be  must  never  claim  it  by  a  mode  of  conveyance  that 
first,  in  its  operation,  only  raises  a  use. 

§  37.  Ninth  rule.  Whenever  a  way  is  claimed,  m  pleading, 
for  persons,  it  must  be  made  certam  who  they  are,  by  name, 
or  by  description.  Hence  a  plea,  claiming  a  way  for  A  and 
others,  is  bad  for  uncertainty. 

$  38.  Tenth  rule.  When  a  party  pleads  a  way  of  neces- 
sity, he  must  state  the  necessity  in  which  it  originated,  and 
that  he  has  no  other  way. 

^  39.  Eleventh  rule.  The  party  is  always  bound  to  know 
his  own  title,  and  to  state  enough  to  support  his  claim  in  bis 
plea  or  declaration,  as  a  title  to  the  way  claimed  in  an  action 
with  the  owner  or  tenant  of  the  land,  and  possession  as  against 
a  mere  stranger  and  wrongdoer ;  but  he  is  not  bound  to  know 
the  title  of  his  opponent,  and  so  generally  not  to  state  it,  but 
may  charge  generally  that  he  is  bound  to  repair  by  reason  of 
his  possession  &c. 

^  40.  And  according  to  some  authorities,  he  may  declare 
generally  against  all.  As  where,  in  '^  an  action  upon  the  case, 
for  disturbance  of  a  way,  the  pit.  declared  he  was,  and  still  is 
possessed  of  and  in  an  ancient  messuage,  with  the  appurte- 
nances, called  C,  by  reason  whereof  he  had,  and  ought  to 
have,  a  way  through  and  over  the  deft's.  land,  and  that  the 
deft,  stopped  it  up,  and  obstructed  the  pit.  in  the  use  of  it : 
and  on  special  demurrer,  shewing  for  cause  that  it  did  not  ap*- 
pear,  by  the  declaration,  how  the  pit.  was  entitled  to  the  way, 
either  by  prescription  or  grant ;  that  the  pit.  only  stated  be 
wa3  possessed,  and  by  his  declaration  it  appeared  the  way  was 
over  the  deft's.  land ;  so  a  title  ought  to  be  stated,  by  grant  or 
prescription,  though  admitted,  such  possession  would  be  good 
against  a  stranger ;  but  judgment  for  the  pit.,  and  the  declar- 
ation adjudged  good  ;  so  the  case  of  Taylor  v.  Whitehead,  a. 
5,  where  the  court  said  the  distinction  between  owner  and 
stranger,  once  held,  is  now  disused. 

$  41 .  Twelfth  rule.  If  one  in  his  plea  justify  removing  an 
obstructioa  in  the  way,  he  must  shew  he  did  as  little  damage 
to  the  owner  or  tenant  of  the  land,  as  reasonably  could  be 
done,  consistent  with  the  removal  of  the  real  obstruction. 

$  42.  Thirteenth  rule.  The  pit.  in  his  declaration,  or  the 
deft,  in  his  plea,  for  a  private  way,  must  state  the  terminu$  a 
quoy  and  the  ierminui  ad  quern;  so  the  kind  of  way  must  be 
stated,  whether  a  cart-way,  a  horse-way,  or  foot-way ;   and 


1  Lutw.  119, 
Blockleyv. 
Slater,  cited 
SSauiid.li4. 
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the  termini  must  be  properly  described  and  located  ;    but  the    Ch.  79. 
mesne  passages  need  not  be  stated.  Art.  10. 

^  43.  Fourteenth  rule.     In  an  action  on  a  note,  the  Su-  X^^v^J 
preme  Judicial  Court  will  not,  on  an  agreement  of  the  parties,  9  Mass  R. 
inquire  if  a  way  has  been  legally  laid  out  by  the  Sessions,  124,  Loring 
and  certain  taxes,  for  which  the  note  is  given,  were  legally  as*  ^'  "  ^^' 
sessed  by  the  Sessions,  to  make  the  road,  but  will  continue 
the  case  for  the  deft,  to  bring  a  certiorari  be.,  in  order  to  in- 
stitute the  proper  inquiry  if  legally  laid  out. 

$  44.  This  was  case  against  a  town  for  not  repairing  a  high-  9  Mass.  R. 
way.    And  held,  no  action,  at  common  law,  lies  against  the  ^^J»  Mower 
inhabitants  of  a  town  for  a  defect  in  a  highway  in  the  town ;  *'   ^^^^*  ^^^ 
the  pit's,  loss  was  that  of  his  horse,  occasioned  by  a  bridge  in 
the  town,  out  of  repair,  and  the  action  was  at  common  law* 
Judgment  arrested. 

§  46.  Fifteenth  rule.     JVb^  lost  by  non^-user  for  ttpenty 
years. 

This  was  an  action  of  the  case  againl^t  the  deft.,  for  stop-  lo  Mass.  R. 
ping  a  drift  and  cart-way,  in  Bath.  In  this  case  a  grantor,  m  ^83,  White  a 
a  deed  poll,  reserved  a  right  of  way  to  himself  or  his  heirs,  ^'*'^'^"*- 
and  it  was  construed  to  be  to  him  and  his  heirs :  2d.  A  right 
of  way  was  proved  by  reservation,  and  held  it  is  not  lost  by 
twenty  years  non-user.  The  words  of  reservation,  in  this 
case,  were  written  after  the  conclusion  of  the  deed,  but  above 
the  signature.  The  evidence  was,  the  way  had  not  been  us- 
ed after  1784,  and  there  was  no  actual  evidence  it  was  ever 
used  after  1773,  and  the  action  was  tried  September  1811,  in 
the  Supreme  Judicial  Court.  The  ph.  was  tenant  for  life ; 
her  husband  sold  the  land  in  1773,  to  one  Swanton,  over  which 
she  claimed  the  way,  and  it  lay  between  her  house  and  the 
public  road.  Swanton,  in  1782,  conveyed  the  land  to  Simeon 
Turner,  and  mentioned  the  way ;  but  from  him  to  the  pit* 
diere  were  three  conveyances  of  this  piece  of  land,  but  none 
of  them  mentioned  the  way.  Simeon  Turner  owned  the  land 
from  1782  to  1794,  and  in  that  period  one  of  the  heirs  of  the 
pit's,  husband  claimed  the  way,  and  Turner  promised  to  allow 
it  if  reserved.  Hence,  on  the  whole,  there  was  not  evidence 
the  way  had  not  been  claimed  for  twenty-one  years,  though  there 
was,  it  had  not  been  used  for  twenty-six  years ;  but  held,  a 
right  may  be  gained  by  a  use  of  twenty  years,  though  not  lost 
by  a  non-user  for  that  period. 

^  46.  Case  for  opening  and  leaving  open  a  gate  across  a  lo  Mass.  R. 
private  way,  by  which  the  pit's,  land  was  exposed  &c. ;  deft.  J^gi^^^* 
claimed  a  right  to  have  the  way  open.   The  owners  of  several 
tracts  of  land  through  which  it  passed,  having  a  gate  across  it, 
agreed  by  indenture  to  widen  the  way,  and  to  the  indenture 
added  a  memorandum,  to  wit :    "  The  gate  abovementioned, 
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Ch.  79.  IS  to  be  kept  up,  except  by  tbe  consent  of  the  parties.''  ^  HeM^ 
Art.  11.  the  gate  was  to  be  kept  up  till,  by  agreement,  it  should  betak- 
en down,  and  then  to  remain  down  forever.  This  was  the 
deft's.  construction  also  of  this  equivocal  memorandum,  and 
be  was  allowed  by  evidence  dehors  the  deed,  to  prove  many 
facts  existing  about  the  time  it  was  made,  in  order  to  explain 
the  meaning  of  the  parties  to  it. 
13  Mass.  R.  ^47.  Land  under  a  toay^  how  recovered  ^c,  andpUading$ 
256,  Aiden  p.  gfc.  Entry  sur  disBeiztn^  on  demandant's  seizin  within  thir- 
Murdock^  ty  years,  and  dissiezin  by  the  tenant.  Land  demadded  was 
formerly  used  as  a  way,  (lately  discontinued.)  Demandant 
had  title,  if  the  land  reverted  to  him  on  this  discontinuance. 
In  1729,  Joseph  Warren  conveyed  to  John  Alden,  ancestor 
of  the  pit.,  a  certain  forty  acres  of  land  in  Middleborougb, 
reserving  a  way  forever  to  be  kept  open,  that  had  been  laid 
out  by  the  town,  through  this  land.  In  1781,  John  Alden  de- 
vised to  Joseph  Alden,  father  of  the  demandant.  He  became 
entitled  on  bis  father's  death,  as  his  heir.  He  had  conveyed 
all  his  interest  in  the  land  to  divers  persons,  bounding  each  on 
tbe  way,  then  fenced,  the  land  under  it  being  now  sued  for  ; 
tenant  owned  a  lot,  part  of  said  forty  acres,  but  bounded  on 
said  way.  Plea,  nul  disiiezin.  Demandant  recovered ;  for 
when  Joseph  Warren  sold  the  land  in  1729,  he  reserved  noth- 
ing but  tbe  right  of  passage  in  the  way,  not  the  soil ;  the  land 
came  to  the  demandant  subject  to  this  easement,  and  it  seems 
there  was  no  adverse  possession  to  prevent  the  owner's  deed 
or  will  passing  the  soil  under  the  way,  nor  was  it  affected  by 
the  acts  of  limitations  :  2d.  Had  the  tenant  pleaded  a  spe- 
cial non'tenure^  in  abatement,  claiming  only  a  right  of  passage 
over  the  land,  he  probably  would  have  prevailed  ;  pit.  must 
hold  the  land  subject  to  the  easement :  3d.  The  mere  dis- 
continuance of  the  way  by  tbe  court,  will  not  operate  to  ex- 
tinguish the  rights  of  the  grantees  of  the  demandant,  to  claim 
and  use  the  land,  demanded  as  a  way  :  4th.  They  can  main- 
tain this  right  by  an  action,  if  interrupted  in  the  use  of  it. 
Where  dower  is  assigned,  and  a  way  to  it  over  the  husband's 
land,  this  way  ceases  when  the  dower  terminates.  15  Mass.  R. 
130.  After  the  owners  of  land  have  appropriated  it  to  a  high- 
way, near  a  century,  they  cannot  recover  it,  though  no  Icxiger 
needed  as  a  way.  4  Day's  Ca.  328. 
13  Mass.  R.  ^  48.  A  way  may  be  legally  located  on  the  dividing  line 
204,  Com-  between  two  towns,  part  in  one  and  part  in  the  other,  through- 
8  ^^klbrilf' "  ^^  *^*  whole  length,  and  if  one  town  neglect  to  keep  it  in  re- 
'^  ^*  pair,  it  may  be  indicted ;  tbe  road  was  alleged  in  the  indict- 
ment to  be  in  Stockbridge,  and  held  well  enough.     Quare. 

Abt.  11.  Bridges.    ^  1.  These  are  a  part  of  the  high- 
ways; small  bridges  are  a  part  of  the  road,  as  over  gullj^e^ 
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ud  small  streams,  and  are  made  and  repaired  as  the  roads    Ch.  79. 
are,  by  the  same  corporations  and  persons  as  the  roads  or    Art.  11. 
ways  are ;  but  large  bridges,  as  over  rivers,  large  streams,   v^rv'-^^ 
and  arms  of  the  sea,  were,  at  common  law,  and  have  been  ^  ^^JS9:, 
always  on  a  different  footing ;   generally  a  county  charge.  359] 
Hence  it  was  held  the  county  was  chargeable  to  repair  a 
bridge,  unless  it  can  charge  a  particular  person  or  corporation^ 
7  East  588  ;  Cro.  Car.  366  ;  13  Co.  33. 

.  ^  9.  The  question  was,  if  the  County  of  Wilts,  at  large,  or  6  Mod. 
the  inhabitants  of  the  town   of  L.,  within  the  coun^,  were  ^^^I'l 
bound  to  repair  the  bridge  of  L.  in  that  county  ',  and  the  court  habitants  of 
decided  :  1st.  As  to  the  ground  of  a  new  trial :  2.  That  the  County  of 
inhabitants  of  the  whole  county  cannot,  of  their  own  authority,  ^^^' 
change  the  bridge  or  highway  from  one  place  to  another,  as 
this  can  only  be  by  act  of  parliament.     3  Salk.  350  ;  Lofit, 
238.  • 

§  3.  Third.  "  That  the  county  of  common  right  are  bound  ^l^^i^^^ 
to  repair  public  bridges ;  but  a  particular  person,  town,  8ic.,  ch.  77.  *^* 
may,  for  special  cause,  be  bound  to  repair  them,  as  by  tenure, 
prescription,  &c.'' 

^4.  Fourth.  "If  a  private  person  build  a  private  bridge,  Stpa-©11,874. 
which  after  becomes  of  public  convenience,  the  whole  county  Zvaa£*'a47 
is  bound  to  repair  it."     See  2  Inst.  701  ;  2  East  242.    Secus^  ^' 

ifitremams  without  being  of  public  utility,  though  used  by 
the  public.  2  East  342,  356,  Rex  v.  Yorkshire ;  7  East 
588,  and  5  Burr  2594. 

(^  5.  "This  matter  concerning  the  whcte  county,  suggestion  Cro.  Caress, 
may  be  of  any  other  county  being  next  adjacent ;  and  the  ^J^®  ®""" 
venue  shall  come  from  thence  for  the  necessity  of  an  indiffer- 
ent trial." 

^  6.  "  One  of  the  county  is  a  good  witness  in  the  case,  1  Salk.  sss. 
though  not  a  good  juror :" — ^was  on  an  information  against  the  — ^  D.  &  E. 
inhabitants  of  the  county  for  not  repairing  a  common  bridge  ;  3^3^!^.  77, 
no  action  lies ;  witness  by  1  Anne,  ch.  18  s.  13. 

^7.  If  a  bridge  be  in  two  counties,  each  shall  repair  that 
part  which  is  in  it.  The  indictment  must  state  what  kind  of 
bridge,  as  foot,  horse,  or  cart  bridge. 

^  8.  Those  who  are  bound  to  repair  a  bridge  are  held  to  6t>.bE.i94, 
make  it  wider  if  the  exigencies  of  the  public  require  it.    Form  Bex  v.  Inhab- 
of  a  writ,  of  one  bound  to  repair  a  bridge,  against  another  00  Cumberland, 
bound,  for  not  reparing  it.     Register,  153.  See  3  Bos.  &;  P. 
355. 

^9.  If  a  bridge  be  of  public  utility,  as  in  a  highway,  and  a  2  W.  B1. 666. 
private  person  build  it,  the  county  is  bound  to  repair  it.     See  ^  ^"* 
Harrison  v.  Parker,  Ch.   172,  a.  3.    Materials  of  it  remain 
his.  be.     6  East  154. 
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Ch.  79.  ^10.  One  may  be  held  to  repair  a  bridge  by  prueripiion^ 
Art.  11.  and  then  it  must  be  by  the  tertenantf  and  all  those,  whose  es- 
V,>"v^^  tate  he  has,  did  use  and  were  bound  to  repahr.  Held  on  an 
l^R.M»  indictment  against  him.  And  if  several  are  liable  to  repairy 
BackoefL-^'  process  may  be  against  one,  and  he  have  contribution. 
Haw.P.  c.  ^11.  Annoyances  in  bridges  are  a  nusance,  which  render 
^1.-3  Salk.  ^Qj^  inconvenient  and  dangerous  to  pass,  by  actual  obstruc- 
4  61.  Com.     tion  or  want  of  repair. 

JS?*  1  flr«         ^  ^2-  "r^®  ^^^  ^'  Putney  Bridge  he.  is  regularly  rated. 
]Etoogi.ao6.     3  D  jj  E^  660  ;  1  D.  b  E.  338.     See  Corporations. 

The  general  principle,  holding  counties  liable  to  build  and 
repair  bridges,  was  adopted  early  in  Massachusetts ;  hence 
her  colony  legislature,  about  1647,  passed  an  act,  holding  the 
C&P.Law8  counties  to  make  and  repair  bridges  in  the  highways ;  and 
66, 66.  gave  as  the   reason,  that  to  make  and  repair  them  by  the 

towns  would  be  unequal,  and  each  county  court  was  impow«» 
ered  to  inquire  into,  and  order  the  same.  And  if  any  one  lost 
his  life  through  insufficiency  of  a  bridge,  those  bound  to  repair 
it,  whether  county,  town,  or  individual,  forfeited  to  his  or  her 
near  kindred  £100  ;  and  double  damages  in  case  of  any  other 
loss.  And  if  any  town  or  person  was  bound  to  repair  &c., 
a  magistrate  was  impowered,  by  warrant,  to  impress  workmen 
to  make  the  repairs  for  a  reasonable  compensation :  and  where 
a  county  was  bound  to  build  or  repair  a  bridge,  the  county 
was  assessed  by  the  same  rule  that  was  adopted  in  asses^g  a 
colony  tax. 

No  statute  on  this  subject  of  public  bridges  is  found  in  the 
Province  or  Commonwealth's  laws,  any  further  than  the  stat- 
utes, compelling  towns  to  make  and  repair  highways,  include 
bridges.  No  information  or  indictment  against  a  county  far 
not  building  or  repairing  a  bridge  is  recollected  ;  but  general- 
ly, when  a  measure  of  this  kind  has  been  necessary,  especially 
if  the  bridge  has  lain  wholly  in  one  town,  the  town  has  peti- 
tioned the  county  court,  having  the  jurisdiction  over  highways, 
to  aid  the  town  more  or  less,  according  to  circumstances  in 
building  or  repairing  such  bridges.  On  this  ground,  Ipswich 
stone  bridge,  over  Ipswich  river,  was  built,  half  by  the  county 
of  Essex  and  half  by  the  town  ;  and  such  county  courts  have, 
usually,  understood  they  have  had  power  to  lay  a  county  tax 
for  such  aid  ;  but  it  has  often  been  withholden  when  so  peti- 
tioned for.  Where  trials  to  be  had,  see  2  Burr  859 ;  Stra. 
177. 
MaM.ftct,  §  13.  This  act  enables   proprietors  of  private  ways  and 

Nov.  12,        bridges,  to  repair  them  in  proportion,  when  four  or  more  of 
MainTact,     ^^™  judge  proper  to  apply  to  a  justice  of  ih'e  peace  to  call  a 
Cb.  119^         meeting  by  his  warrant  and  notice ;  and  the  proprietors  when 
met  may  decide  by  major  vote,  and  appoint  a  surveyor  and 
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cl?r]c,  and  assess  each  proprietor  bis  just  proportion  of  labour    Ch.  79l 
and  materials  &c.     Mass,  additional  act  of  Marcb  11,  1802»    Art.  lU 
§  14.  Unity  of  title  ^«.    A  was  seized  in  fee  of  two  ad«  ^^^v^sJ 
joining  closes,  B  and  C  i  over  B  to  C  had  been  a  way,  ira-  i-^*''^'^?,' 
inemoriaJly  used  ;  A  devised  C  to  J.  S.  ;  held,  he  had  noway  v.iiiompson^ 
to  C,  under  the  word,  ^'  appurtenancesj^  over  B,  as  no  new 
right  of  way  was  created  by  the  devise,  and  the  old  one  was 
extinguished  by  unity  of  seizin  in  the  devisor.   Though  extin- 
guished may  be  revived  by  thrity  years'  usage.  Bui.  N.  P.  74. 

^  15.  A  tenant  at  will  of  a  house,  adjoining  to  a  common  2  Ld.  Raym. 
bridge,  by  reason  of  his  possession,  is  compellable  to  repair  ®^»  **^^- 
the  house  so  as  to  prevent  injury  to  the  public,  though   not 
bound  to  repair  as  to  his  landlord.     An  indictment  for  not  re- 
pairing a  bridge  must  state  of  what  kind  it  is. 

^  16.  A  bridge  ma/ be  a  public  bridge,  which  is  used  by 
the  public  at  all.  Such  as  are  dangerous  to  pass  through  the 
river.  2  Maule  &  Sel.  R.  262,  265.  And  if  a  private  person 
build  a  bridge  that  makes  travelling  more  convenient,  and  the 
public  use  it  forty  years,  county  must  repair  it.  513. 

JVoto. — Forms  of  declarations,  pleas,  8ic.  referred  to.-^ 
Against  a  deft,  for  pulling  down  a  bridge  over  which  the  pit. 
had  a  right  to  pass,  per  quod,  &x^.  8  Wentw.  510.  For  ob- 
structing the  pit's,  right  of  way  by  erecting  a  gate,  511,  2 
counts.  Against  one  for  not  repairing  a  way,  516,  518.  For 
erecting  a  gate  across  a  way  leading  to  the  pit's,  house  from 
the  highway,  519,  523,  5  counts.  For  disturbance  of  ways, 
several  forms  referred  to,  8  Wentw.  Index  55,  57  ;  and 
American  Precedents,  198.  For  obstructing  a  door-way  from 
the  pit's  house  whilst  in  his  tenant's  possession  by  an  erection, 
673,  576.  Obstructing  windows,  id.  2  counts.  A  water- 
course, 3  counts,  id. 

Pleas  &c. ;  rights  of  way,  9  Wentw.  233.  Right  of  way 
prescribed  for,  236.  Replication,  de  injuria^  and  traverse  of  the 
rights  and  new  assignment,  238.  Plea,  towing-path  &z;c.,  244. 
Way  of  necessity,  245.  New  assignment  be.,  248,  250. 
Plea,  private  way  by  grant,  9  Wentw.  139.  Right  of  way  by 
prescription,  255.  Way  to  a  well,  263.  Private  way  of  ne- 
cessity, 9  Wentw.  161,  165,  168.  Right  to  the  way  used, 
because  the  ph.  had  ploughed  up  the  old  way,  369.  Right  of 
way,  1  H.  Bl.  351.  Right  of  way,  and  removed  a  gate  &c., 
4  D.  &  E.  364,  365.  Plea,  a  towing  path,  3  D.  &  E.  253. 
How  to  plead  a  public  way,  265.  Pleadings  as  to,  1  Ld. 
Raym.  75  ;  LiU.  Ent.  425  &c. ;  1  D.  &  E.  560,  571.  Way 
by  prescription,  2  Lutw.  1426,  1526 ;  9  Wentw.  Index,  57  to 
65,  of  references. 

Indictments  for  not  repairing  roads,  Cro.  C.  C.  520  to  559; 
4  Wentw.  157  to  198  ;  6  Wentw.  406,  407,  1 10  ;  pleas  411, 
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Ch.  80.    112 ;  indictment,  413.    Indictments  for  obstructing  road,  Cro. 

Art.  \:    C.  C.  620  to  669 ;  4  Wentw.  157, 198 ;  6  Wentw.  401,  407  ; 

^^y^^^  presentment  of  a  bridge,  427.     For  not  repairing  roads.  2 

Ld.  Raym.  1184  ;  1  Burr.   461  ;   4  Burr.  2090 ;  Ras.  Ent. 

263;  Hansard,  391. 


CHAPTER  LXXX. 


SELECT  RULES  AND  CASES  IN  EVIDENCE. 

Art.  1.  Rule  1.  Mature  of  evidence.  ^1.  "All  evi-» 
Bevan  q!^^!  ^®"^®  ^^  according  to  the  matter  to  which  it  is  applied, -and 
Williams,  cit-  the  person  against  whom  it  is  used.''  As  against  the  parson 
•^  M' Nalley,  of  the  parish,  for  non-residence,  his  own  letters,  his  receiving 
138.— 8  ^'  tithes,  and  cutting  timber  on  the  glebe,  are  decisive  evidence 
Johns.  R.263.  against  him,  though  they  might  not  be  against  a  third  person. 
^  *L??J!I'  So  true  is  this  rule,  that  hardly  a  piece  of  evidence  is  used, 
94.  but  where  it  is  proper  to  ask  to  what  purpose  or  to  what  point 

it  is  produced ;  how  it  proves  the  contract  or  the  tort  &c. 
Hence  every  contract  must,  in  pleading,  be  stated  with  exact- 
ness, and  the  evidence  must  prove  it  as  it  is  stated.  1  Phil. 
Evid.  by  Dunlap,  edit.  1820,  pp.  168,  170.  And  evidence 
consists  of  positive  or  presumptive  proof;  positive  when  a 
witness  speaks  directly  to  a  fact  of  his  own  knowledge. 
aSs*  2m!*'  ^  ^-  ^"'®  ^-     ^*^  *"^  evidence,  what  it  meant  by  it.     It 

— GUb.  Evid.  is  the  best  the  nature  of  the  case  admits  of,  and  this  is  to  be 
^^  ^*iSr  Na?'  Produced  ;  for  if  better  evidence  might  have  been  produced 
ly  2d4.--l  '  ^y  ^  paity,  his  not  producing  it  excites  a  just  suspicion  it  is 
Esp.  146.—     against  him,  as  if  he  produce  the  copy  of  a  deed  where  he 
4  c^^'T^eT  ®"8^^  ^°  ^^^^  ^^^  original.    But  where  the  best  cannot  be  had, 
— i™John8.    the  rule  then  is,  the  best  evidence  that  can  be  had  shall  be 
R.  404.— 3      admitted  ;  the  best  evidence  that  can  be  had  is  good ;  positive 
l^aus.  R.     proof  is  always  required,  when,  from  the  nature  of  the  case,  it 
appears  it  might  possibly  have  been  had.     3  Bl.  Com.  371  ; 
1  Phil.  Evid.  176;  Peake's  Law  of  Evidence  7;    1  Mass. 
R.  524;  2  Dallas  180. 
1  Morgan's         ^  3.  Rule  9.     The  least  direct  interest  in  the  cause  excludes 
2BarSS^  <Ac  ufitness.     Hence  members  of  corporations,  not  so  in  trust, 
291.  *  cannot  be  witnesses  for  them,  however  small  their  interest^ 

except  a  few  cases  of  necessity,  as  hereafter  will  be  stated, 
and  some  few  regulated  by  statutes.     Bui.  N.  P.  284 ;  16 
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Ibbbs,  R.  89 ;  &  D.  b  E.  Burton  v.  Hiode ;.  1  Phil.  Evid.  Ch  80. 
64.  This  interest  minutely  examined  in  other  parts  of  this  Art.  12. 
work,  e^ecially  in  ch^  90,  m  which  the  interests  of  the  different  K^ry^J 
persons  are  considered. 

^  4.  A  ufUness  in  his  oum  eatue^    It  is  a  general  rule,  that  Peake's  L.  of 
no  man  can  be  a  witness  in  his  own  cause,  but  is  the  best  5:,?^?***^ « 
against  himself;  ^^  for  if  the  evidence  he  is  to  give  is  against  i22:l-Doug]. 
his  interest^  he  is  the  best  possible  witness  that  can  be  called  ;  6^.--3Cran. 
but  he  may  object  to  being  exammed  to  give  evidence  against  j^l^tZ?*^ 
bis  interest.    Hence  an  uncertificated  bankrupt  may  be  a  wit-  john8.R.  169. 
ness  to  decrease,  but  not  to  increase  the  fund.     Cowp.  70,  — 2  Vce.48. 
Butler  V*  Cooke.     So  in  ejectment,  a  tenant  is  a  witness  to 
prove  a  fact  against,  but  not  for  his  interest ;  and  no  man  can 
make  evidence  for  himself.    Glyn  v.  Bank  of  England^ 

^  5.  A  man  cannot  deprive  a  party  of  his  testimony.    As  if  2  Bac.  Abr. 
ft  man  have  a  promise  of  a  reward  to  give  evidence,  or  has  fS'"^*  ^^' 

...  ,  \  .•         /•      ^L  .     *         .•  I    j        1  •     662,  Rex » 

laid  a  wager,  it  is  no  exception,  for  the  party  is  entitled  to  his  Fox.— 3  D.& 
testimony,  and  the  witness  shall  not  deprive  him  of  it  by  any  £•  27. 
such  practice.     M'Nally  87,  68,  be.,  95  ;  1  Phil  Evid.  104, 
105.  And  generally  a  witness  to  a  fact  cannot,  by  his  own  actj 
cease  to  be  a  witness  to  \U     3  Johns.  Ca.  937 ;  clearly  not  by 
any  fraud. 

§  6.  Manner  of  examining  a  tviinessi     He  is  to  be  examined  12  Mod.  3^5. 
but  in  one  way,  to  find  if  be  is  interested  &c. ;  he  is  not  to  be  ^IJ^^iev, 
examined  on  the  voire  dire^  after  an  attempt  made  by  witnesses  162.— lo 
to  prove  him  interested ;  the  party  has  his  election  of  one  or  ^^-  ^Sl_ 
the  other ;  but  cannot  have  both  modes  of  proving  him  inter-  peake*8  Evid. 
ested.    If  he  be  examined  on  the  voire  dire^  *^  if  he  expects  186.^^  Mod. 
to  gain  or  lose  by  the  event  of  the  cause,"  other  witnesses  |^\^'^* 
cannot  be  mquired  of  as  to  his  interest.     And  in  examining,  it  221, 282.— 
is  a  rule,  a  party  shall  never  discredit  his  own  witness,  not  i,^^^ 
even  by  general  evidence.     There  is  no  difference  whether  fy^y^  caaea 
such  examination  be  under  the  general  oath  administered  in  214.— M'Na!^ 
the  cause  or  on  the  voire  dire  ;  nor  whether  in  Cfourt  or  before  K*  100*^101 
a  magistrate  taking  a  deposition  out  of  court.    Butler  v.  But-  3  bqI.  n.  p.' 
ler ;  10  Mod.  193 ;  2  Baywood  145.     The  witness  is  exam-  297.— 10 
ined  on  the  voire  dircj  in  order  to  impeach  his  competency,  JJlJlia^^n^ 
so  as  to  prevent  his  being  sworn  in  chief  c  is  practised  in  criminial  eott. 
as  well  as  civil  cases.    Regularly  this  examination,  on  the  voire 
dire^  ought  to  be  before  the  witness  is  sworn  in  chief  $  but  this 
strictness  is  usually  confined  to  civil  causes*     Formerly  this 
kind  of  examination  was  questioned  in  criminal  cases.     See 
Ch.  98,  a.  23, 24, 25 ;  mode  of  examination  and  cross-examin- 
ing. 

§  7.  .4  witness  must  sufear  to  the  fact,    tie  is  not  merely  to  I5^i|^' 
draw  conclusions.    It  is  the  jury's  province  to  draw  the  proper  -.fstra.  6«^' 
conclusions  from  the  particular  facts  stated  by  the  witnesses ;  Bex  v.  Mup-' 

vol.  lu.  36  ^^^ 
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Ch.  80.    therefore  it  is  not  proper  for  the  witness  to  swear  the  deft,  b 

Art.  13.    guiltj. 

y^^Y^j  ^  8.  MercantUe  transactions.  It  has  been  decided  that 
1  Dallas  14,  the  Strict  rules  of  evidence  do  not  apply  to  these,  especially  as 
i8.-^e^  to  transactions  abroad,  or  in  distant  places.    Ricke  h  al.  v. 

2Mai».R.io<s      ^  9.   Witnesses  equally  luAle  to  both  parties.    When  the 

nufii^?Lo-     '^tness  is  liable  in  all  events  to  account  to  one  party  or  the 

ker^ii        other,  as  to  the  matter  in  dispute,  and  his  testimony  is  to  de- 

1  w— nPbil  ^'^®  ^^  which  it  belongs,  he  is  competent,  and  indifferent  in 

Evid.  108.   *  regard  to  the  event  of  the  cause.  See  cases,  ch.  90,  a.  5 ;  sev* 

eral  cases  of  factors  he.,  54,  55  ;  7  D.  &  E.  481,  ch.  90,  a.  9, 

s.  11 ;   1  Starkie  27  ;  2  Caines'  R.  77  ;  16  Johns.  R.  89. 

^10.  Persons  convicted.     ^^  It  is  now  settled  that  nothing 

The  above      short  of  a  conviction  on  an  indictment  for  mYiien/ab«,  and  a 

case,  Cush-    judgment  on  the  conviction,  or  a  direct  interest  in  the  event  of 
man  v.LoKer.  *'".,^.  ...  ,  »        .  •• 

—1  Phil.  Ev.  ft  cause  is  sufficient  objection  to  the  competency  of  a  witness." 

224, 225.       The  court  no  doubt  meant  also  to  except  a  want  of  under- 
standing, of  belief  in  a  Deity's  existence,  and  the  connexion 
between  husband  and  wife.     See  ch.  90,  a.  l,a.  7,  a.  10, 
and  ch.  98. 
Bun.N.  P.  $.  !!•  A  fact  admitted  in  pleading  must  stand.    Where  a 

BBlmio^^'*^  party  in  pleading  has  admitted  a  fact,  he  cannot  afterwards  be 
allowed  to  retract  or  to  prove  the  contrary.  As  where  the 
pit.  in  the  original  action,  by  taking  judgment  of  assets  quando 
aeeidereni,  had  admitted  the  deft,  had  fully  administered  to 
,  such  a  time ;  in  devcutavitj  afterwards,  the  court  would  not  allow 
the  pit.  to  prove  the  contrary.  Another  rule  in  pleading, 
every  exception  must  be  taken,  and  every  matter  stated  at  the 
proper  time. 
6  MaM.  R.  ^  13.  Where  a  party  produces  a  witness  interested  against 

894^elwter  j|*„|^  j^  this  case  the  other  party  may  cross-examine  him,  as 
to  all  matters  pertinent  to  the  issue,  though  this  other  party 
could  not  have  introduced  him.  This  was  an  action  by  the 
endorsee  of  a  note  against  the  maker,  made  to  one  Drum- 
mond  jr.,  who  endorsed  it  in  blank  to  the  pit.  The  question 
was,  if  the  deft,  settled  the  note  before  it  was  endorsed ;  the 
deft,  called  Drummond  as  a  witness  to  prove  the  deft,  did  so 
settle  it,  and  he  so  testified.  On  being  cross-examined  by 
the  ph.,  he  testified  the  note  vtras  not  laid  before  the  referees, 
nor  considered  by  them,  and  that  he  had  never  paid  it,  so  not 
settled  ;  verdict  for  the  ph.  Deft,  objected  that  it  was  not 
competent  for  the  ph.  to  cross-examine  Drummond,  *'  as  he 
was  interested  m  the  question."  The  court  said,  true  he  was, 
but  against  the  deft.,  and  if  the  ph.  had  introduced  him,  the 
deft,  would  have  had  a  right  to  exclude  him.  He  could  not 
object,  as  he  introduced  D.  to  testify  agamst  his  mterest ; 
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heacoi  the  pk.  oould  not  object  to  his  being  sworn  in  chief;    Ch.  80. 
as  D.  did  not  object,  and  the  deft,  waived  all  objections  to  his    Art.  1* 
credit  by  producing  him,  the  pit.  mij^t  well  cross*examine  <^fy^^ 
him,  as  to  all  matters  pertinent  to  the  issue  on  trial.  See  Jack-  ? J^^*^®'*  ^' 
son  V.  Son ;  where  it  is  said,  a  deft*  cross-examining  the  pit's, 
witness,  the  deft,  makes  him  his  own,  and  cannot  through  him 
introduce  any  proof  which  would  not  have  been  proper  if  the 
deft,  has  originally  produced  him.    The  general  rule  is,  a 
witness  is  competent  to  prove  a  fact  against  his  interest,  but  ' 
not  for  it ;  hence,  in  ejectment  the  tenant  in  possession  is  not  3oime?^' 
a  witness  for  the  deft.,  for  by  testifying  for  him  the  witness  so  Tumer.-^ 
in  possession  protects  his  own  possession,  and  avoids  a  JTuture  J.^^*!^'^' 
action  for  the  mesne  profits.   Cowp.  631,  633,  Doe  v.  Wil-  j^^'t,. 
liams.    But  he  is  a  good  witness  when  called  by  the  pit.  in  Verdenberrii. 
ejectment,  as  then  he  is  called  to  defeat  bis  possession,  and  to  "^^^  ^ 
expose  himself  to  an  action  in  future  for  the  mesne  profits,  so 
to  testify  against  his  interest;  see  also  Munoy  tr.  Wilson,  1  Bin. 
531 ;  Wells  v.  Tucker,  3  Bb.  366 ;  Braxton's  adm.  v.  Hilyard, 
3  Mun*  49.    Phillips  says,  the  meaning  of  the  rule  which  de- 
clares, that  an  interested  person  shall  not  be  a  witness  in 
courts  of  justice  must  be,  that  he  cannot  be  heard  at  all  times 
as  a  witness  on  the  side  to  which  his  interest  inclines  him. 
There  is  a  further  rule,  that  is,  when  a  witness  is  sworn  in 
chief,  he  is  sworn  to  testify  the  whole  truth.     On*  the  whole 
Webster  b  Lee  must  be  correct,  and  Jackson  v.  Son  needs 
explanation. 

§  13.  Suspicion  of  interest  in  a  witness  is  4(f  no  weight*  ^^^^y  coim' 
Interest  must  be  proved  beyond  a  reasonable  doubt  by  proof,  Waite  v.      ' 
or  on  the  voire  dire.    As  where  B.  Needbam  gave  his  note  Needhun. 
to  one  Richardson  or  order,  he  endorsed  it  in  blank,  and  it 
passed  through  the  bands  of  John  Waite  to  Samuel  Waite, 
the  pit. ;  held,  John  Waite  was  a  competent  witness ;  as  be 
had  not  endorsed  the  note,  and  though  there  was  room  to  sus- 
pect he  was  interested,  that  was  hot  suflicient  to  exclude  his' 
testimony.    To  exclude  it,  it  was  necessary  to  prove  he  was 
mterested. 

(}  14.  Same  rules  of  evidence  in  law  and  equity  ^c.  Generally  ^^  ^^ 
the  exceptions  are  but  few.    The  mam  difference  is  in  exam-  433!—^^ 
ining  the  parties  on  oath  in  equity  more  fi^quently  than  in  law.  Feake't  L.  of 
So  in  probate  cases.    The  court  said,  we  have  no  more  en-  ^  ^  ^^ 
larged  jurisdiction  for  apjdying  principles  of  .equity,  when  £y«i6th,  ei^! 
exercising  appellate  jurisdiction  as  a  Probate  Court,  than  wo  ••  Grcradi  k 
should  have  as  a  court  of  law.  The  rules  of  evidence,  as  well  ^' 
as  of  property,  bind  us  equally  in  either  capacity,  except  where 
by  statute  a  difference  is  made. 

^  15.  Evidence  depends  miuch  on  arbitrary  regulations.  Its 
forms,  says  Peake  (L.  of  E.  3)  **  depend  not  so  much  on 
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Ch.  80.    fixed  principles  as  on  arbitrary  regulations."    *'  Even  Miffer- 
Art.  1.      ent  courts  in  the  same  country  have  their  several  rules,^  and 
v«^^v^«!^/  the  same  court  often  at  different  time. 
Oiib.  L.  of  £.      $  16.  The  affirmative  is  to  be  proved.   Exceptions.    It  is  a 
p^a&P  £  2.  S^^^^'  ''"'^9  ^^^^  ^^^  party  who  affirms  a  fact  denied  by  the 
-—Bull.  N.  p.  other,  must  prove  it ;  as  a  negative  is  not  proveable ;  and  the 
298.-1  Morg.  parly  denying  is  not  called  on  to  prove  any  thing,  till  the  party 
^Tphii^v  Bffi'^^i^g  ^as  proved  something  ;  but  when  the  affirmative  is 
156, 161.—  '  proved,  the  other  side  may  contest  it  with  opposite  proofs. 
^\^'  %^'   This  is  not  properly  the  proof  of  a  negative,  but  the  proof  of 
t.4,'^     *    ^^^^  proposition  totally  inconsistent  with  what  is  affirmed,  as 
if  the  deft,  be  charged  with  a  trespass,  he  need  make  only  a 
general  denial  of  the  fact ;  and  if  the  fact  be  proved,  then  he 
may  prove  a  proposition  inconsistent  with  the  charge,  as  that 
he  was  at  another  place  at  the  time  &c. 
3  East  192,         To  this  rule  there  are  some  exceptions,  as  where  the  law  . 
E  *in"com.-  Presumes  the  affirmative  true,  presumes  the  affirmative  of  any 
SeeCh.94/a.  fact,  the  negative  of  the  fact  must  be  proved  by  the  party 
4,  s.  1.—        averring  it  in  pleading,  as  that  each  one  duly  executes  his 
^2^w!  Blf    office  till  th^  contrary  is  proved,  and  that  an  officer  as  his  duty 
861  was,  delivered  up  certain  court  rolls ;  in  this  case  the  court  put 

the  party  denying  the  delivery  to  prove  the  officer  did  not 
deliver  them.   BuU.'N.  P.  296 ;  2  Maule  b  Sel.  558  ;  Ch. 
93,  a.  3,  s.  7 ;  2  Gallison  485. 
Feake's  E.3,      ^17.  The  evidence  must  be  applied  to  the  particular  fact 
1  Mor.  E.  41.  in  dispute,  or  be  in  some  manner  connected  with  it.     But  it  is 
^"299.  ^'    sufficient  to  prove  the  substance  of  the  issue,  as  in  waste  for 
Ch.'i66.  Ch.  twenty  trees,  evidence  often  is  enough  to  prove  the  issue,  for 
I7ij^i  PWl.  it  i5  in  effijct  waste  or  no  waste.    1  Phil.  Evid.  131  to  156, 
and  see  what  evidence  prove,  the  issue  ;  Cb.  91  to  176,  cases. 
1  Esp.  142,         ^18.  The  evidence  must  agree  with  the  party's  title,  as  it 
e^ohni  R     '^  '^^^  ^y  ^'°^ '  ^^  ^^  OMtumpsit  or  an  action  on  contract  be 
063,  "*'    '     against  several  .defts.,  and  they  plead  property,  a  joint  con- 
tract must  be  proved. 
Peake*iE.  4.      ^  |9.  A  party's  character  cannot  come  in  question  in  a 
\S^148.        t^al,  unless  put  in  bsue  by  the  very  proceeding  itself;  for 
isvery  cause  is  to  be  decided  on  its  own  circumstances.    The 
court  is  to  try  the  cause  and  not  character,  unless  in  issue  by 
the  pleadings,  for  if  not  so  in  issue  the  party  cannot  be  pre- 
pared he. 
reake*s  E.  4,      ^  20.  Wherever  a  party^s  general  character  is  put  in  issue, 
ft.— 1  Mor.E.  as  the  pit's,  wife's  in  an  action  of  criminal  conversation,  or  the 
S^'pi'S?^'  deft's.  in  barratry,  particular  facts  may  be  proved,  as  it  is 
296.-^1  Phil,  impossible,  without  doing  this,  to  prove  the  charge ;  but  when 
Evid.  146.      ^g  party's  character  comes  in  collaterally,  particular  facts 
cannot  be  proved,  for  as  to  them  he  cannot  be  prepared  with 
evidence,  nor  when  his  general  character  is  put  m  issue  by  the 
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pleadings,  but  in  relation  to  the  very  matter  in  trial.  2  Bos.  b    Ch.  80* 
P.  532,  note*.  ^ri.  1. 

^21.  Ger^erally  hearsay  is  no  evidence ;  ^*  for  no  evidence  v.^^v'^^ 
is  to  be  admitted  but  what  is  upon  oath."     And  if  the  first  Bull.  ^^-    * 
speech  was  not  on  oath,  that  it  was  made  does  not  help  the  ^* 
case,  and  if  he  who  declared  the  fact  be  living,  his  testimony 
on  oath  is  the  best  evidence.     The  first  exception  is,  hearsay 
evidence  may  be  admitted  to  prove  a  witness  has  been  con-  j  Mod,  28a. 
sistent :   2.  Exceptions  as  to  certain  facts  noticed  in  a  subse*  See  Ch.  89. 
quent  chapter. 

^  22.  '*  No  evidence  need  be  given  of  what  is  agreed  by  Boll.  N.  P. 
the  pleadings ;  for  the  jury  are  only  sworn  to  try  the  matter  ^'^^•^ 
in  issue  between  the  parties,  so  that  nothing  else  is  properly 
before  them  ;"  and  so  if  but  indirectly  admitted :  as  in  replevin 
the  defti  avowed  taking  the  cattle  damage  feasant  in  Uko  in 
quoyzs  parcel  of  the  manor  of  K. ;  the  pit.  replied,  that  it  was 
parcel  of  the  manor  of  K.,  and  made  title  to  it,  aAd  traversed 
that  the  manor  was  the  deft's.  freehold  ;  he  was  not  admitted 
to  prove  that  K.  was  not  a  manor,  for  he  admitted  that  by  his 
traverse. 

^  23.  Whenever  a  party  **  cannot  have  advantage  of  a  spe-  Ball.  N.  P.  ' 
cial  matter  by  pleading,  he  may  give  it  it  evidence  on  the  S2~F?*  ^' 

1  •  »        1  -iiz  J  j^    J     J     c  o*^  r     282.— 1  Jones 

gene]:al  issue,"  as  kilhng  se  defendende  tzc.     So  m  trover  for  240. 
goods  the  deft,  on  not  guilty  may  prove  he  took  them  for  toll, 
fis  he  camiot  plead  it ;  otherwise,  in  trespass  where  he  may 
plead  it. 

^  24.  '*  The  decisions  of  courts  of  justice  are  evidence  of  1  Bl.  Conu 
what  is  common  law,"  if  not  manifestly  absurd  or  unjust.  ^^'  ^^* 

§  25.  No  matter  of  justification  can  be  given  in  evidence,  *  E^P-  ^t 
but  by  special  statute,  but  must  be  pleaded.    This  is  the  gen-  ing^i  sS^ 
eral  rule  ;  but  in  case,  on  not  guilty  pleaded,  the  deft,  may  696,-3  Bl. 
pve  in  evidence  any  matter  which  destroys  the  pit's,  action,  ^*>";  ^ 
as  in  case  for  beating  the  pit's.  servant,|i6r  quod  serviHum  afratnV,  -f2dtni.  94II 
the  deft,  may  prove  the  pit.  did  not  lose  his  service,  for  that  is  1064^2  Esp. 
the  injury  charged  and  denied  by  not  guilty.  This  is  not  properly  s^i,fn  — '  *' 
a  justification,  and  the  servant  is  a  witness.   But  in  another  case  2  stra.  872^ 
justification  was  admitted  in  evidence,  for,  says  Espinasse,  "if  «*^;,^jJ^"^ 
be  is  charged  with  that  as  an  ofience  which  is  a  lawful  act,  he  i^q  *    ' 
is  not  guilty,"  as  in  trespass  on  the  case  for  beating  the  pit's, 
horse,  per  quod^  he  lost  the  use  of  him  be. ;  on  not  guilty, 
the  deft,  was  allowed  to  give  in  evidence  that  he  kept  a  shop, 
and  that  the  pit.  put  his  horse  and  cart  directly  before  the 
deft's.  door,  and  prevented  his  customers'  coming  to  his  shop, 
'wherefore  he  whipped  the  horse  away.   Verdict  for  the  deft. ; 
for.  he  might  lawfuUy  remove  the  horse  and  cart.     And  the 
Chief  Justice  said,  "  this  diSered  from  trespass  vt  et  armisj  for 
assaulting  a  man,  where  the  assault  is  the  cause  of  the  action ; 
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but  bwe  the  aasault  on  the  home  is  no  cause  of  action,  unless 
accompanied  with  a  special  damage."  Though  Espinasse 
calls  this  a  justification,  it  was  not.  strictly  so,  for  the  gist  of 
the  action  was  the  special  loss,  and  there  was  none. 
Bun.  IT.  P.  17.  ^26.  Matter  of  excuse  roaj  be  given  in  evidence  or 
pleaded.  It  is  the  admission  of  the  fact,  but  adding  it  was 
'  done  accideotly,  and  without  any  fault  in  the  deft. 

3  Wood's  ^  27.  If  one  is  to  have  a  thing  on  proof,  proof  to  a  jury  is 
Con.  615.       sufficient,  if  no  special '  mode  of  evidence  be.  agreed  on,  as 

where  the  deft,  engaged  to  pay  such  monies  as  an  apprentice 
siiDukl  embezale,  in  three  months  after  due  proof  diereof  $ 
held,  proof  m  an  action  to  a  jury  was  sufficient* 
Stra.  019,  ^  38*  The  evidence  must  be  stated,  where  a  court  proceeds 

Rexv.Theed.  j^  ^  summary  way,  and  no  appeal,  otherwise  where  by  jury. 
A  conviction  on  the  candle-act  was  quashed,  because  the  evi- 
dence was  not  set  out,  it  being  only  alleged  that  the  offence 
was  fully  and  duly  proved* 
am. Com.  ^  39.  On  all  indictments  for  assaults  and  batteries,  and  of 

Chr.  notes?,  felony  and  treason,  the  whole  matter  of  defence  is  in  evidence 

on  not  guilty. 
2  Hal.  P.  c.       ^  30.  An  offer  to  compromise  a  debt  claimed,  and  not  ac- 
K*w  ^4*^'*  oepted,  is  no  evidence  to  prove  the  debt,  as  men  may  oSex  to 
'  buy  their  peace  without  prejudice  to  them,  if  die  offer  do  not 

succeed ;  but  if  an  account  consist  of  ten  articles,  and  B*  ad- 
mits one  of  them  is  due^  naming  it,  this  is  good  evidence  for 
so  much,  before  referees  or  otherwise. 
Co.  L.sso.  ^  ^^*  ^^  '^®  record  is  in  the  judge's  breast  during  the  term, 
and  alterable ;  but  not  after  the  term  ;  it  is  in  the  roll  and  adr 
mits  of  no  alteration,  averment,  or  proof,  to  the  contrary.'' 
Ch.  184,  185. 

4  M  R  ()  32.  In  this  case  it  was  decided,  that  if  a  person  called  as 
srs^Pliimbv.  a  witness,  thinks  he  is  interested  in  the  event  of  the  suit, 
Whitirig.        though  m  fact  he  is  not,  and  has  no  legal  interest  in  it,  yet 

he  cannot  be  a  witness,  2  Mun.  148  ;  1  Connecticut  R.  147. 

5  Bnrr.  1222.  ^  33.  The  law  merdumi.  Evidence  as  to  the  law  of  mer- 
—3  Ban*.  chants,  and  the  law  of  the  land  is  the  same.  A  witness  can<- 
iS69,8ee  8.8.  ^^  ^  admitted  to  prove*tIie  law  of  merchants,  ^<  on  a  point 

settled ;"  and  evidence  by  witnesses  of  the  usage  of  merchants 
ought  not  to  have  been  admitted,  fat  the  law  is  already  set- 
tled :  per  Lord  Mansfield. 
2  BoTT.  1228.      But  if  there  be  a  doubt  about  the  custom,  U  may  be  fit  to 
— ^  w.  Bi.     |g]^e  the  opinion  of  merchaitts  thereon ;  and  even  then  the 
2^  same      ^ngiom  must  be  proved  by  facts,  and  not  by  opinions  only. 
1  w\  Bi.  417,      But  in  this  case  the  court  said,  that  to  prove  what  is  the 
cT?e"*'     custom  of  merchants,  evidence  of  theur  graeral  opinion  may 
^^  ^^'       be  admitted  on  facts  duly  proved. 
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$  34.  There  can  be  no  attacfament  against  «  witness  for    Ch.  tB. 
non-attendance^  unless  reasonable  expenses  are  tendered  to    Art.  6. 
bim,  and  he  must  be  personally  served ;  expenses  for  his  jour-  \^'^>s/'^^ 
nej  and  attendance.  2  Bl  cim^ 

$  35.  Aid  of  memory.    A  vritness  may  refresh  his  memory  n.  24.  "^    ' 
by  any  book  or  paper,  if  afterwards,  from  hb  own  recoUec-  8D.&E.749, 
tion,  be  can  swear  to  the  fact ;  but  if  he  eannot  recollect  the  y^^.  ^;ted^ 
iact  otherwise  than  he  finds  it  b  his  book  or  paper,  diis  is  noi  M'NaUy, 
sufficient ;  for  then  the  evidence  of  the  fact  is  ndt  his  remem-  p%  *5^:T* 
bering  it,  but  only  the  book  or  paper ;   and  the  original  book  179  226. 
or  paper  must  be  produced.  1  East,  460 ;  2  Caines'  R.  139. 

^.86.  The  testimony  of  a  witness  has  mcMpe  or  less  weight,  1  Mor.  E. 
as  it  is  affirmative,  or  negative  ;   as  he  is  correct  or  inccvrect  ^*  ^Jg" 
in  his  morals ;  of  more  or  less  discernment ;  more  or  less  at^  i6o/i6i,  157, 
tentive,  in  a  reputable  or  low  situation ;  situated,  or  not,  to  l^* 
know  Ae  fects ;  cdlected  or  confused ;  tampered  with  or  not, 
&c.    . 

$  37.  If  one  swear,  on  his  beliefs  yet  he  may  be  guilty  of  1  Mor.  E.128. 
perjury';  if  it  be  proved  by  two  witnesses,  that  at  the  time  he 
knew  the  fact  to  be  otherwise,  guarding  himself  with  the 
word  belief  &c.  will  not  help  him. 

^  38.  A  voidable  act,  as  an  erroneous  judgment,  is  good  stra2io,806, 
evidence  till  it  is  avoided  ;   and  this  was  a  judgment  obtained  Lejgbton  «. 
in  a  court  that  had  not  jurisdiction.     An  o&cer  may  not  be  ^*»«***^"' 
examined  as  to  the  matter  of  a  record ;  he  may  however  give 
evidence  as  to  its  condition  in  general,  without  producing  it. 

^  39.   One  credible  witness  is  sufficient  to  a  jury,  of  any  8  Bl.  Com. 
single  fact ;   but  two  are  necessary  where  the  opposite  party  Mor.  k^qI^ 
answers  or  denies  on  oath,  as  in  treason,  perjury,  and  some  6iib!L.E  iss. 
cases  in  equity ;  the  civil  law  always  requires  two  witnesses,  to  rr^  f ^^Ji/'J; 
make  full  proof;   and  to  get  rid  of  this  difficulty,  where  one  SeePeijory, 
witness  only  can  be  had,  the  modem  practice  admits  the  par-  cb.  210.— 
ty  as  one,  anH  administers,  to  him  the  supplementary  oath.        ^  ig?!!?*'* 

^  40.   The  witness'  oath  is,  that  what  he  deposes  is  true,  See  Equity,, 
and  that  he  deposes  the  whole  truth.  a **i®^'  *' ^ 

^41.  It  is  a  rule  of  evidence,  that  if  one  be  in  possession  Biii^iMor 
of  property  long  enough  to  have  a  title  by  possession,'  if  reli-  E.  10. 
ed  on  ;  yet  shews  a  deed  or  record  as  a  ground  of  his  title,  ^"n?"?" 
and  that  contains  less  than  he  possesses,  he  must  be  confined  d.  Webb  v. 
to  what  his  deed  or  record  proves  title  to ;   for  by  his  own  Winsiow. 
showing  he  has  possession  of  too  much  land. 

$  42.  In  every  declaration,  or  special  plea  of  justification, 
the  party  states  or  admits  some  fact  or  facts,  or  some  posi- 
tion, as  true,  in  order  to  an  issue  thereon  to  be  proved  &c. 
by  evidence ;  on  the  general  issue,  the  pit's,  case  is  merely 
denied. 

§  43.  If  one  be  exempted  from  a  penal  act,  by  an  after  act,  l^^^'  ^-  ^* 


Chv  80.    hd  must  plead  it,  but  a  proviso  in  the  same  act  may  be  used 
Art,  1.     in  evidence,  unless  it  involves  in  it  matter  of  kw. 
^«^^>/^h^  •    $  44.  AH  evidence  is  :  1st.  Written,  or  in  writing,  or  print  3 
3d.  Parol,  or  by  witnesses,^  or  admissions  of  parties. 

$  45.  Nothing  said  or  written  is  legal  evidence,  but  when 
said  or  written  under  eath ;  but  there  are  some  exceptions  to 
this  general  rule,  as  contracts  which  prove  facts  they  express, 
though  not  written  under  oath ;  iee  also  heads.  Hearsay,  Res 
acta^  &c. 
See  Ch.99.  $  46.  No  real  aiheiit  can  be  a  witness ;  he  never  feels  the 
true  obligation  of  an  oath,  as  he  denies  there  is  any  God  to 
witness  his  perjury,  or  to  punish  it.  But  an.  infidel,  as  to  one 
religion,  is  a  good  vntaess  if  he  has  another  religion,  and  be- 
lieves in.  a  God,  and  future  state,  and  is  sworn  as  his  religion 
directs.  See  Ch.  98,  s.  3.  Lawrence  J.  "  All  persons  are 
credible  witnesses  who  have  the  use  of  their  reason ;  and 
such  religious  belief  as  to  feel  the  obligation  of  an  oath,"  &c« 

1  Phil.  Ev.  16. 

^  47.   It  is  a  general  rule,  that  no  evidence  shall  le  used 

against  one  not  party  or  privy  to  it,  nor  representing  nor 

claiming,  under  such  party  or  privy,  unless  he  have,  an  op- 

portuni^  to  cross-examine  it ;  but  thero  aro  exceptions,  as  * 

will  be  seen  under  the  heads  of  Depositions  and  Affidavits, 

Books,  Hearsay)  Res  aeta^  fyc. 

4  !>;&£. 440,      ^  48.  No  man  is  bound  to  give  evidence  against,  or  to 

Bei  v.JBd-     accuse  himself,  in  any  case ;  nor  shall  a  juror  be  asked  any 

Peake*s  £.      question,  an  answer  to  which  will  be  to  his  disgrace.     A  wit- 

92.  hess  is  not  bound  to  answer  whether  he  is  a  papist  in  England. 

2  Dougl.  593,  the  King  v.  Ld.  Geo.  Gordon.  But  one  may 
be  asked  if  already  convicted ;  and  may  be  a  willing  witness 
to  his  turpitude.  Loffi,  756 ;  Stra.  168 ;  see  Ch.  75,  a.  2, 
s.  2.  - 

1  Del.  316,         $  49.  If,  without  proper  evidence,  referees  allow  a  premi- 
^'  um  note,  or  other  contract,  the  court  will  set  their  award 

aside. 
8llaM.R.84,  ^  50«  If  no  court  in  the  nation  have  jurisdiction  in  the 
don  — ^^"  ^*^"^i  'ww[ii  of  jurisdiction  is  defence  in  evidence  ;  but  if  a 
by*t  R.  121.  court  in  the  nation  has  jurisdiction,  then  a  plea  to  the  juris- 
diction of  the  court,  in  a  transitory  action,  must  shew  the 
court ;  plea,  both  pit.  and  deft,  aliens.  1  Phil.  Ev.  132. 
1  DallsB.  ft  ^51.  Qtto  animo^  by  acts  at  the  time.  As  where  an  Am- 
^*  erican  enlisted  into  the  British  service,  in  the  revolutionary 

war,  his  attempts  to  persuade  andther  to  enlist  in  that  service 
were  deemed  evidence  to  shew,  quo  anffno,he  enlisted  himself; 
several  cases,  M'Nally  248,  256  ;  12  Mod.  555. 

§  52.  Sdens  explained,  to  support  an  action  against  a  deft* 
for  his  dog's  biting,  or  animal's  injuring,  the  pit.,  he  must 
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]prove  the  deft,  koew  this  creature  was  used  so  to  bite,  or  in-    Ch.  80. 
jure ;  and  evidence  of  one  instance  is  sufficient,  as  it  is  enough    Art  1. 
the  deft,  knows  the  creature  in  his  keeping  is  so  disposed  to  K^y^J 
injure. 

$  63.  A|  B,  and  C  sue  D,  and  A  is  nonsuited,  so  that  D 
gets  costs  against  all  the  pits. ;  and  B  pays  on  execution,  and 
sues  A  to  recover  one  third  part  of  them ;  A  may  give  in 
evidence  that  the  former  action  was  commenced  without  his 
consent. 

^  54.  Miiftakes  and  accidents,  of  which  there  is  sufficient 
evidence  to  prove  the  facts,  may  be  relieved  against,  as  well  in 
law  as  in  equity ;  as  deeds  lost,  mistakes  in  accounts,  receipts, 
payments,  &c* 

^  55.  In  every  case,  in  law  and  equity,  the  first  part  is  the 
evidence  to  establish  the  facts ;  the  second,  the  law  arising 
thereon.  It  is  a  rule  then,  in  every  case,  first  to  understand 
the  evidence,  then  the  law. 

§  56.  Evidence  never  amounts  to  intuitive  perceptions, 
but  to  very  high  probability,  and  on  any  subject  the  mind  is 
Bot  fully  satisfied,  till  it  is  believed  all  the  evidence,  or  the 
best  evidence  is  obtained  the  case  is  capable  of;  and  while  it 
is  supposed  any  evidence  is  kept  back  that  may  vary  the  case, 
the  judge  and  the  juror  doubts,  and  is  dissatisfied. 

§  57.  In  the  process  of  forcible  entry  upon  lands,  title  can-  1  Dall.  6«, 
not  be  given  in  evidence,  to  prevent  restitution.  ah'^W&d 

^  58.  It  is  another  general  rule,  that  parol  objections  to  i  vZ  Bl.  eo, ' 
wills  or  deeds,  may  be  removed  by  parol  evidence.  6  Cruise  Jonefi».New- 
166,  as  a  devise  to  John  Cleur ;  parol  evidence  proved  father  ev!*^?.—  * 
and  son  of  that  name ;  proved  by  parol  the  son  was  meant,      s  Bt  Com. 

§  59.  Evidence  is  primary  or  secondary  ;   and  if  the  first  Chr.iote»a8. 
cannot  be  possibly  had,  the  second  is  admitted.  But  generally 
the  want  of  better  evidence  cannot  justify  the  admission  of 
hearsayj  interested  vntnessesj  or  the  copies  of  copies. 

§  60.  Exceptions  to  rules  of  evidence  are  as  much  recog- 
nised by  law  as  the  rules  themselves. 

§  61.  w2  want  of  consideration  may  be  proved  to  avoid  a  l  H.  Bl.  64^^ 
contract.  As  where  there  is  a  promise  to  pay  a  bill  of  ex-  ^.'J*^"***' 
change  in  a  certain  time,  if,  in  that  time,  the  proof  is  brought 
of  its  being  already  paid,  though  the  promise  be  broken,  no 
proof  being  brought  in  the  time,  and  the  pit.  sue  on  the  bill| 
vnth  an  insimul  computasset^  and  gives  evidence  under  it, 
of  a  special  promise ;  yet  the  deft.,  under  that  count,  may 
prove  the  debt,  for  which  the  bill  was  given,  was  paid,  and  so 
avoid  the  promise  by  showing  it  was  made  without  considera- 
tion. The  deft.,  in  this  case,  promised  to  pay  the  bill,  if  with- 
in one  month  he  did  not  prove  it  paid. 

voi/»  III,  37 
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Ch.  80^        $  62.  7%6  plfs.  aterment  he  i$  ready  to  do  a  things  atr 
Art.  1.      transfer  stock  ^c,  how  proved.     In  case  the  pit.  so  averred, 
v^^'^/^^^^  and  that  he  requested  the  deft,  to  accept  it,  and  he  refused. 
B^enave'     Held,  such  an  averment  can  be  proved  but  by  shewing  an  ac- 
«.  Grego^.     tual  tender  of  it,  and  refusal,  or  that  the  pit.  waited  at  the 
bank  be.,  on  the  day,  until  the  close  of  the  transfer  books, 
the  latest  time  the  transfer  could  be  made,  and  so  did  all  he 
could  to  carry  the  contract  into  efiect«     And  if  stock  be  to  be 
6  East  111      transferred  on  a  certain  day,  to  aver  it  to  be  on  request  is  bad, 
Bordenave  «.  and  proof  of  the  certain  day  does  not  prove  the  averment  laid 
Bartlett.         qj^  request.  » 

Wiiles  617,  $  63.  It  is  sufficient  the  evidence  prove  the  declaration  in 
Fnmch&al  substance,  though  a  fact  of  record  is  averred.  As  m  an  ac- 
tion for  a  malicious  prosecution  ;  the  pit.  averred Jie  was  duly 
and  lawfully  acquitted  by  a  jury  of,  be. ;  the  record  produc- 
ed proved  the  jury  found  the  pit.  not  guilty,  and  thereon  judg- 
ment, the  pit.  go  thereof  acquitted.  Held,  this  record  proved 
the  averment ;  the  objection  was,  the  pit.  stated  he  was  ac- 
quitted by  the  jury,  whereas  it  should  have  been  acquitted  by 
the  court. 
52  D.  &  E.  ^  64.  The  rule  is  the  same  in  criminal  and  dvii  suit%  ajs  to 

Geiiwd»!Le  ^®  evidence  drawn  from  papers.  In  neither  is  a  j>arty  bound  to 
Bferchaot.—  produce  evidence  against  himself.  In  criminal  prosecutions, 
s  D*^  E  ^  ^  ^®''  *^  ^^  ^'^*'  actions,  notice  may  be  given  to  a  party  to 
— 3  Bos.bP.  produce  papers  in  his  possession,  and  if  he  neglect  to  do  it, 
143.-1  Johns,  evidence  may  be  given  of  their  contents ;  and  notice  to  the 
SgrWarren  P^^'^^X'*  ^g^'^t  or  attorney  is  usually  sufficient.  But  a  party  is 
aad  386.—  '  not  bound  to  produce  a  paper  unless  he  has  notice  to  that  pur- 
The  King  v.  pose  from  the  opposite  party ;  but  the  par^  calling  for  it  is  not 
t  S^  '"210.  ^und  to  read  it  when  produced  ;  though  a  deft,  in  a  criminal 
— M'Naliy  case  cannot  be  ordered  to  produce  books  and  papers,  or  to 
^,  lic^Tbe  gjyQ  inspection  thereof  against  himself;  because  If  he  neglect 
fieiif  *  to  do  it,  he  cannot  be  attacked  or  punished,  as  no  one  is  bound 

to  produce,  or  to  yield  evidence  against  himself,  in  cases  of 
crimes  ;  yet  he  may  have  notice  to  himself,  his  agent,  or  at- 
torney to  produce  them,  and  though  it  is  his  right  to  reifuse  so 
to  do,  yet  his  neglect  to  do  so  gives  the  other  party  a  right  to 
use  copies,  or  even  to  prove  contents,  as  the  best  evidence  to 
be  had  in  the  case  ;  as  on  an  information  for  a  misdemeanor, 
the  court  refused  a  rule  to  inspect  the  books  of  the  corpora- 
tion, whereof  the  deft,  was  an  officer ;  as  such  rule  or  order 
would  in  effect  be  obliging  the  deft,  to  furnish  evidence  against 
himself.  But  when  notified  to  produce  books  and  papers,  the 
case  is  different,  for  the  notice  is  from  the  other  party,  and 
not  attended  with  any  penal  consequences,  if  not  complied 
with,  but  gives  the  right  mentioned  to  use  copies,  as  in  the 
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cases  of  Le  Merchant,  of  Layer,  &c.  See  other  cases  M'Nal*    Ch.  80 
ly,  242,  kc  Art.  1. 

^  65.  Cross  eramining  a  toitness.    When  the  deft,  cross  v^rv^xj 
examines  the  plt^s.  witness,  the  deft,  makes  him  his  own  ;  2  Cains'  R. 
hence  cannot,  through  him,  introduce  any  proof  which  would  178,  Jackson 
)u>t  have  been  legal,  had  he  originally  been  produced  by  the  ch^'  a"^ 
deft.     Ch.  d8,  a«  23,  s.  24  ;  ch.  80,  a.  I,  s.  12.  •    »       • 

^  66.  Slatfes.     M'  Kean,  C.  J.  in  Pennsybania,  held,  it  was  4  Dallas,  145, 
a  settled  principle  at  common  law,  that  a  slave  could  not  be  a  {^-  ^*^"jj^ 
^tness,  because  of  the  unbounded  influence  of  bis  roaster  sess  36,  ch. 
over  him,  and  he  knowing  no  religion  Sic.     In  New  York,  by  M»  ••  19*' 
statute,  no*  tZave  can  be  a  witness  in  any  case  except  for  or 
agunst' another  slave  in  criminal  cases.     But  a  free  black  may 
be  a  witness  to  prove  facts,  which  may  have  taken  place  when 
be  was  a  slave.     1  Johns.  R.  508,  Gurnee  9.  Dessies.    And  10  Johiu.]t 
the  manumission  of  a  slave,  even  by  a  minor,  though  voidable,  ^^ 
makes  him  a  witness  till  revocation  for  his  master.  Rogers,  exr. 
V.  Berry. 

^  67.  Accomplices;  how  witnesses*    Their  testimony  has  iPhil.Ev^, 
been  admitted  at  all  times  5  confession  of  guilt  does  not  ren-  lisllSeach^' 
der  one  incompetent ;  only  conviction  and  judgment  and  the  Cr  c.  14.—. 
record  produced   disqualily;  are  admitted  on  principles  of  ^^^^-s-io. 
public  of  policy  and  necessity  ;  the  jury  cautiously  weighs  this 
testimony  ;  this  grew  out  of  the  old  practice  of  approvement| 
now  obsolete.     Hale's  P.  C.  303 ;  7  D.  &  E.  609. 

^  68.  Bias  vAthoui  interest  is  only  to  the  credit.    The  iPhiLEy.by 
witness  has  an  interest  when  be  is  to  gain  or  lose  by  the  event  jjji,^,"^  gg 
of  the  suit }  a  bias  when  in  the  question  only.  See  Interest,  Ch.  cases  cited. ' 
90.     His  being  likely  to  have  a  suit  that  may  turn  on  the 
same  point  is  not  an  interest.     See  1  Hen.  b  Mun.  154,  178, 
Baring  v.  Reeder,  and  many  cases  cited  ;  1  Serg.  &  Rawle's 
R,  32,  36 ;  suncby  cases  in  Johns.  R.  cited  in  different  parts 
of  thiir  work. 

^  69.  But  the  question, "  do  you  expect  to  gain  or  lose  by  the  1  Phfl.  Ev.45y 
event  of  this  suit,"  involves  in  if,  not  only  loss  and  gain  directly,  ^'  ^7, 48, 
but  also  as  to  future  actions,  in  two  respects.  1st.  Where  the  £^^^i  o, 
witness  called,  clearly  sees  that  his  testimony  in  the  pending  &  E.  62.-4' 
suit  wiir operate  to  produce,  for  or  against  him,  a  future  ac-  ^^  ^^^0^ 
tion,  and  an  which  he  sees  the  judgment  or  decree  in  the  pend-  6BiDneV,606^ 
ding,  will  be  admissible  evidence  in  the  future  suit ;  here  all  and  other  ca- 
agree  there  is  an  inierest  which  roust  exclude  him  ;  not  be-  go^n^f^' 
cause  he  is  sensible  he  wiH  gain  or  lose  directly  or  immedi-  27!-^h/96, 
ately  in  the  suit  in  which  he  is  called  to  testify  ;  but  because  J  |»"-  |»2A 
he  is  sensible  that  the  event  of  thb  will,  with  a  moral  certain-  JL15  ^^^^^  ' 
ty,  cause  him  to  lose  or  gain  in  a  future  action.    2d.  Where  474,Ch.9o, 

a.  4.  s.  8. — 
C1i.d0,a.2,s.6— Ch.91,a.6,8.9.— Cb.90,a.lJ,s.  18.— Ch. 90, a.  l, f.  1 4^  16,  17.— 6.  Tana, 
laa.— Ch.  98,  a.  88.— Ch.  90,  a  8, 8. 4. 
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BiD.444,V«D. 

sant  r.  BoU 
1eau^-Ch. 
90,  a.  11,  s. 
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9  Johns.  R. 
219. 


12  Johns.  R. 


1  Phil.  Et. 
67. 


the  witness  called  has  this  yery  same  view  of  the  case,  except 
he  does  not  expect  the  judgment  or  decree  in  the  iHit,  in  which 
he  is  called  tA  testify,  will  be  admissible  evideooe  in  a  future 
one  for  or  against  him.  One  not  a  witness,  if  his  testimony  is 
to  avoid  an  immediate  right  of  action  against  him  or  to  give 
him  one.  Hence  bail  is  not  a  witness  for  his  principal.  1  Phil* 
Ev.  49  ;  1  D.  &  E.  164,  Ch.  90,  a.  9;  4  Esp.  164;  6  Johns* 
R.  5  ;  1  Stra.  445,  Ch.  104,  a.  3,  s.  12. 

$  70.  Persons  liable  to  eo9t$  are  not  competent.  They  have 
an  immediate  interest  in  the  event  of  the  suit ;  so  if  to  recover 
costs ;  so  is  one  who  has  given  a  bond  of  indemnity  to  the 
ph.  from  costs  of  the  suit.  1  i  Johns.  R.  57,  Butler  «.  Warren. 
Nor  are  trustees  witnesses,  though  only  held  to  advance  coatSt 
and  to  be  repaid.  1  PhiL  Evid.  58 ;  7  D.  b  E.  668 ;  2  Hen. 
b  Mun.  483 ;  3  Harris  &;  M'  Henry,  152. 

^71.  If  an  intereit  is  to  arise  to  the  witness  or  against  him^ 
on  the  event  of  the  suit,  he  is  excludedi  though  the  verdict  be 
no  evidence  to  affect  him*;  as  if  the  pit.  promise  A,  in  case  of 
a  recovery,  a  lease  for  so  many  years,  A  is  not  a  wimess,  for 
he  has  a  certain  advantage  depending  on  a  suit,  which  might 
be  gained,  to  his  benefit,  by  his  testimony,  if  admitted  a  wit- 
ness. So  one  is  not  a  witness  if  he  is  to  pay  back  money  m 
case  the  ph.  fail  in  his  action,  secus  if  he  gain  it.  1  Stra.  12% 
Totheringham  v.  Greenwood  ;  3  Maule  b  Sel.  2.  The  wit- 
ness is  not  competent,  if  he  is  to  be  paid  a  debt  his  debtor  owes 
him,  if  he  shall  recover  in  an  actioti.  Ch.  98,  a.  36 ;  2  New 
R.  331 ;  5  Taun.  163. 

^  72.  As  the  ends  of  justice  are  more  e&ctuaUy  attained 
by  a  full  investigation  of  the  matter  in  dispute,  the  witness  will 
be  admitted  to  give  evidence,  unless  the  objection  to  him^  be 
strictly  legaL  Hence  one,  who  thinks  himself  bound  in  honour 
to  pay  the  costs,  is  admissible,  as  he  cannot  be  released,  and 
his  fancied  obligation  only  affects  his  credit.  See  ch.  90,  a. 
11,  s.  31,  be. ;  but  see  ch.  80,  a.  1,  s.  32  and  74.  A  re- 
mote and  contingent  interest  does  not  exclude  a  witness.  See 
ch.  60,  a.  2,  s.  5.  Nor  a  minute  interest,  be. ;  as  if  a  pen- 
alty when  recovered  is  for  the  poor  of  a  town,  in  a  suit  to  re- 
cover it  an  inhabitant  is  a  witness  for  the  plu,  though  taxed  to 
support  the  poor.  Bloodgood  v.  Overseers  of  Jamaica.  The 
current  of  authorities  is  otherwise. 

§  73.  A  witness,  competent  to  answer  any  question,  ought 
not  to  be  rejected  generally ;  as  if  a  suit  be  brought  for  <hs- 
tinct  matters  of  account,  or  causes  of  action,  the  wimess  may 
testify  as  to  those  parts  in  which  he  is  not  interested.  3  D.  b 
E.  S5,  ch.  97,  a.  3,  s.  6.  Otherwise  held  in  New  York.  4 
Johns.  R.  298. 
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$  74.  A  mm  U  not  to  gain  or  lose  by  his  oum  testimony.    Ch.  80. 
This  general  rule  has  but  few  exceptions  ;  but  if  be  chooses     Art.  1. 
freelytoconfessortestifyagainsthimself  beinay.  See  a.4,above.   s^v^v^^ 
If  he  thinks  be  is  interested,  though  strictly  he  is  not,  he  is  not  Jgl^^*'  ^ 
a  witness,  s«  33,  above ;  as  where  one  on  the  voire  dire  said  he  y^^  xrasteei 
was  interested  in  favour  of  the  party  calUng  him,  and  his  in-  v.  woiard.-- 
terest  was  of  a  nature  not  to  be  released,  not  sworn  in  chief,  ^^^^r  Green- 
though  in  strictness  not  interested.     But  where  his  supposed  wood, 
interest  is  against  the  party  calling  him  he  ought  to  be  admit- 
ted ;  so  decided  in  Massachusetts  be.     (Peake,  156,  seems 
contra.)    Stra.  129,  says,  if  he  thinks  he  is  interested,  though 
stricto  jure  he  is  not,  he  is  no  witness  ;  he  was  not  to  be  |  pj^j]^  £^, 
liable  if  the  plaintiff  recovered  ;    a  like  case  cited.     1   H.  44.— See  ch. 
Bl.   207,   agrees   with    Strange,  two   judges;    so    first  of^J'**^*'*' 
Leach  Cr.  C.  454.     The  more  modem  opinion  is,  the  wit- 
ness, thinking  himself  interested  when  he  is  not,  goes  only 
to  his  credit.     9  Johns.  R.  219,  220,  Gilpin,  q.  t.  v.  Vin- 
cent*    But  Dunlap,  in  his  notes  on  Phillips'  Evid.,  says  the 
current  of  authorities  in  the  United  States  is  against  the  compe- 
tency of  the  witness;  cites  2  Mun.  148,  Richardson's  exr.  v« 
Hunt ;  1  Connecticut  R.  147  ;  4  Mass.  R*  518;  8  Johns.  R. 
428 ;    1  DaUas  62 ;  2  Dallas  50 ;   2  Tyler  278,  State  v. 
Clarke ;  but  contra  Serg't  &  Rawle's  R.  36,  Miles  v.  O'Hara. 

^  75.  As  a  man  is  not  a  tvitnesSjfor  he  is  not  compellable  to  i  ^y^n  £^ 
be  a  witness  against  himself.     This  is  clear  in  criminal  cases ;  61,  cUes  lo 
see  a.  4,  above  &c.     In  this  suit  held,  the  rated  inhabitant  of  j^^'j^'^ 
a  parish,  in  a  question  of  a  pauper  settlement  with  another  inhabitanu 
parish,  is  not  compellable  by  it  to  give  evidence  for  it,  and  of  Woburo, 
against  his  own  interest,  though  his  parish  sued  by  its  church-  ^9^  k^\. 
wardens  and  overseers ;  but  the  parishioners'  declarations  are  Uardwicke. 
evidence  against  themselves.     1   Maule  b  Sel.  636,  Rex  v.  J^\y  »|{f: 
Lower.   One  of  the  pits.,  by  voluntary  confession,  may  defeat  r.  Staite«. 
their  action,  1  Taunton,  378,  jointly  suing.     And  if  one  of 
the  parties  in  a  suit  is  sworn  and  examined  at  the  request  of 
the  other,  it  is  thereby  held  not  to  object. 

Doubted  if  a  witness  could  be  compelled  to  give  evidence  that  |  ^^  £^|j 
might  subject  him  to  a  civil  action  ;  eight  judges  and  the  chan-  226. 
ceUor  held  he  was  bound  to  answer  a  question,  though  his  an- 
swer might  so  subject  him ;  contra  the  other  four  judges,  (in 
England) ;  1  Hall's  Law  Journal  223 ;  to  remove  the  doubt  and 
so  to  subject  him,  the  46,  G.  III.  ch.  37,  was  enacted.     But  1  Johng.  Ch. 
die  right  of  a  party  to  any  suit  to  refuse  to  answer  any  ques-  JJ;^JJ°^^- 
tion  remains  as  at  common  law,  and  as  above,  in  the  King  v.  MoxtHI     ^' 
Wobum ;  and  in  law  and  equity  the  witness  is  not  bound  to 
answer,  so  as  to  subject  him  to  any  kind  of  penalties,  forfeit- 
ures of  estate,  or  any  punishment,  or  to  discredit  or  disgrace 
himself.     1  Phil.  Evid.  224,  225;  shall  not  in  England  be 
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Ch..80.    asked  if  he  be  a  papist ;  no  one  is  to  be  held  to  discredit  him- 

Jlrt.  2.     himself,  punishable  or  not. 

v.^'^v'-^^       §  76.  Generally  a  defu  i$  not  a  witness  for  co-defis.^  but 

11*^17^1**  *^^^®  *'^  exceptions;  as  if  there  be  no  evidence  against  one, 

— iPhn.  £v  he  may  be  discharged;' and  then  is  sOch  a  witness.     6  Bin. 

61, 62,  ^.-'  316  &c. ;  Bui.  N.  P.  285  ;  14  Johns:  R.  119,  Brown  v.  How- 

SefJhnV.^'^^^J  15  Johns.   R.  223,  Van  Deusen  v.  VanSlyck;  Style 

R.  89.-6       401,  Page  v.  Crook ;  so  if  his  trespass  or  offence  be  different. 

Bin.  319.        Generally  if  A,  B,  and  C  make  a  contract,  or  take  one,  one 

of  them  sued  or  not  cannot  be  a  witness  for  or  against  his  co* 

contractors  or  co«contractees.     4  Taun.  752,  ch.  90,  a.  1,  s* 

21,  cases  in  torts. 

^  77.  A  tffitness*  interest  may  be  released  be.      Various 
are  the  ways  in  which  a  witness  interested  may  be  made  a 
disinterested  one,  and  so  competent,  as  by  payment,  release, 
taking  his  name  off  as  endorser,  annulling  his  contract,  taking 
satisfaction  from  his  co-tort-feasor,  &c.     Cases,  ch.  90,  a.  11, 
s.  35,  by  release  ;  1  Mass.  R.  73,  release ;  see  1  Phil.  Evid.. 
102,  103,  104,  be. ;    and  sundry  cases,  English  and  Ameri- 
can, by  him  cited  ;  also  what  interest  is  released  by  a  release.. 
^  78.  Substance  of  the  issue  only  is  to  be  proved.    The 
general  rule  is,  that  on  any  issue,  the  substance  of  it  only  is  to 
be  proved,  as   1   Phil.  Evid.  161  to  176,  cases ;  see  this  sub- 
jert  considered,  ch.  91,  a.  10. 
its^'TmII^j       ^  '^^'  "^^^  strongest  possible  evidence  of  a  fact  is  not  re- 
Mass.  R.  309  9^^^^^  i  ^^  a  deed  attested  by  several  subscribing  witnesses 
cited  Ch.  88,'  may  be  proved  by  one  of  them.     If  none  of  them  can  be  had, 
s  East  P^c"  "  9^^^^  ^^^  signature  of  one  witness  will  be  sufficient."     1 
1000,1001,'    East,  460,  Jacobs  17.  Lindsey ;    2  Starkie,  129  ;    see  Hand- 
1002,  cases—  writing,  ch.  88  ;    Hearsay,  ch.  89  ;  Parol,  ch.  93 ;  Presump- 
^je  cb.99  T  ^^®  Evidence  &c.  ch.  94.     There  is  an  election  as  to  secon- 
ds.—Ch.  80,   dary  evidence  ;  as  to  prove  A  wrote  a  deed,  by  his  testimony, 
J  h 'rT"^^  ^^  ^  others  proving  his  handwriting.     So  on  account  of  gen- 
3^°'*  eral  convenience,  copies  of  records  are  admitted*     So  evi- 

dence that  peace,  revenue,  and  probate  officers  act  as  such,  is 
sufficient  without  producing  their  commissions.  So  where  a 
party  by  his  acts  makes  the  best  evidence  umiecessary.  1  B. 
&;  P.  210 ;  10  East,  101  ;  see  Admissrons,  ch.  63  ;  1  Caines' 
R.  444;  2  Caines'  R.215;  Ch.  191,  a.  6,  s.  16  ;  14  Johns. 
R.  224. 
See  Cb.  91,  ^  80.  Several  statutes  dispense  toith  strict  common  evidence. 
*•  ^'  See  the  several  statutes  in  this  article. 

Art.  2.  The  grounds  of  evidence  are :  1.  Public  records, 
established  and  kept  according  to  constitutions,  statutes,  or 
common  law ;  such  as  the  records  of  the  executive  of  the 
United  States,  of  the  Senate  and  House  of  Representatives  in 
Congress,  of  each  executive  department,  of  the  Supreme,  Cir- 
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cuit,  and  District  Courts  or  the  United  States ;  of  the  executive  Ch.  80. 
and  legislative  branches  of  each  State,  and  generally  of  the  Art.  2. 
judicial  courts  and  executive  departments  in  each  State,  kept,  as  v.^^^v«^^ 
by  law  required,  by  the  proper  recording  officer :  2.  Legal 
entries  in  corporation  books,  established  by  public  or  private 
statutes,  enacted  by  the  Federal  or  State  legislatures,  kept  by 
secretaries  or  clerks  appointed  and  sworn  for  the  purpose, 
/such  as  town,  district,  parish,  and  precinct  books,  in  which  the 
votes  and  doings  of  each  are  entered  and  recorded  by  these 
;sworn  officers,  and  whose  certified  copies  from  them  are  legal 
evidence  of  the  facts  contained  in  them ;  such  as  turnpike, 
canal,  bridge,,  bank,  insurance,  &u;.  books,  appointed  to  be 
kept  by  law,  by  such  officers,  and  sworn  to  that  end,  and 
according  to  existing  laws  :  3.  WritingM  not  records  or  ton^ 
tracts ;  such  as  foreign  judgments  and  entries  of  record  in 
foreign  courts,  general  history,  commissions  executed  on  pub- 
lic occasions,  not  entered  of  record,  some  parish  registers  and 
government  gazettes,  proclamations,  bills  of  parceft  and  re- 
ceipts abroad,  protests  in  some  cases,  &2;c.  and  to  some  pur- 
poses, as  will  appear  in  detail  in  the  following  chapters :  4. 
Written  eontractSj  or  private  writings^  as  deeds  under  seal, 
and  written  contracts  not  und^r  seal ;  these  must  all  be  made 
by  persons  able  by  law  to  contract,  as  has  been  already  stated 
and  explained,  and  such  contracts  being  the  acts  of  parties, 
prove  what  each  has  engaged  to  do,  or  not  to  do  :  5.  Parol 
evidence  given  in  the  form  of  affidavits  and  depositions,  or  viva 
voce  on  the  stand  ;  this  evidence  must  be  by  persons  legally 
capable  of  giving  testimony  and  legally  disinterested.  These 
are  generaUy  the  grounds  of  evidence  whence  our  rules  and 
matters  of  evidence  are  taken,  and  in  many  respects  very  dif- 
ferent from  what  are  called  records  and  public  writings  in  old 
countries.  There  maay  of  their  records  and  writings  are  no 
otherwise  evidence  than  by  loose  and  imperfect  usage.  Here 
all  our  records  and  legal  entries,  above  described,  are  render- 
ed authentic  by  known  laws  found  in  our  statute  books.  Ar-  « 
rangements  of  these  kinds  of  evidence,  see  Table  of  Con- 
tents, Ch.  80  to  99,  both  included. 

^  2.  fVhen  and  how  one  party  in  a  suit  can  compel  anotherf 
or  a  ufitness  to  furnish  evidence  against  himself  y  or  not.  1.  It  is 
clear,  that  no  man  can  as  a  party  or  witness  be  compelled  to 
furnish  evidence  to  criminate  or  disgrace  himself,  or  to  sub- 
ject himself  to  any  penalty,  or  to  any  kind  of  forfeiture ;  so  far  g^^  ch  80  a 
the  books  of  authority  are  agreed.    The  material  question  has  1,8.48,64^ 
long  been,  can  a  man  be  compelled  to  furnish  evidence  against  ''^* 
himself,  so  as  to  subject  himself  to  a  civil  suit,  and  of  course 
often  to  a  judgment  and  execution  against  his  body  and  estate ; 
and  formerly  a  man  could  not  be  asked  if  he  bad  been  iqfa- 
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Ch.  .60.    moualy  punished  ;  but  since  the  decision  in  Rex  «.  Edwflrds, 

^rt,  2.      4  D.  &  E.  440,  such  questions  ba?e  been  asked,  but  it  is  not 

\^^^\^^^  settled  he  is  obliged  to  answer,  that  he  has  been  so  punished, 

Peake'i  Er.    as  put  in  the  pillory  be.,  though  the  fact  be  so ;  and  to  compel 

him  to  say  he  has  been  so  punished,  is  clearly  compelling  him 

to  publish  his  own  infamy  and  disgrace.     The  chancellor  in 

1  Strange      ^'^  ^^'®  held,  that  t  man's  not  being  obliged  to  answer  so 

16B  to  177,     as  to  subject  himself  to  a  penalty,  is  a  privilege  he  may  waivo^ 

?*  ^   At-    ^^^  ^^  "**y  ^^  ^**  covenant  waive  it.     A  man  waives  this 

kins  in  Chan-  privilege  whenever  he  freely  confesses  a  crime.    The  deft. 

eery-  may  submit  to  be  examined  in  penal  matters,  and  equity  will 

not  interpose.     This  case  has  no  concern  with  compulsion. 
See  Ch.  80,  a.      The  question  whether  a  witness  was  obliged  to  answer  in  a 
1, 8. 76.         manner  to  subject  him  to  civil  action,  remained  contested  till 
the  year  1806,  when  by  46  George  III.  c.  37,  the  doubt  was 
removed,  and  the  witness  so  subjected.     It  was  held,  in  10 
East  395^  the  King  t;.  Woburn,  A.  D.  1808,  that  abated  in- 
habitant of  a  parish  could  not  be  compelled  to  give  evidence 
by  the  adverse  party  even  since  the  statute  46  Geo.  III.  c.  37, 
not  being  within  the  words  or  meaning  of  that  act :  2.  That 
such  a  rated  inhabitant  of  a  parish  was  a  party  to  an  appeal 
between  his  and  another  parish,  touching  the  settlement  of  a 
pauper,  though  the  nominal  parties  were  the  church-wardens 
and  overseers  of  the  poor  of  the  respective  parishes.     Here 
the  witness  was  a  party  to  the  suit,  and  the  court  said,  *^  it  is 
Pb^r  £v?d  ^    ^  '^"S  established  rule  of  evidence,  tliat  a  party  to  a  suit  can- 
389.'        *     not  be  called  upon  against  his  will  by  the  opposite  party  to 
give  evidence ;"  '*  and  we  think  that  the  late  act  of  46th  of 
Geo.  III.  does  not  break  in  upon  this  rule."     *'  That  act  takes 
away  the  right  of  objecting,  by  reason  only,  or  on  the  sole 
ground,  that  the  answering  the  question  may  establish,  or  tend 
to  establish  that  the  witness  owes  a  debt,  or  is  otherwise  sub- 
ject to  a  civil  suit."     Here  it  will  be  observed  the  court  ad- 
mitted that  before  the  act  of  1806,  the  witness  had  his  objec- 
tion, and  at  common  law,  to  furnishing  evidence  against  his 
Title  v.Gre-   personal  interest.    2  Ld.  Raym.  1008,  it  is  held,  that  a  wit- 
▼^itt.  ness,  though  he  may,  shall  not  be  compelled  to  give  evidence 

which  would  subject  him  to  a  civil  action.  In  New  York, 
where  there  is  no  statute  like  46th  Geo.  III.  held  a  witness  is 
not  bound  to  answer  a  question  that  may  subject  him  to  a  civil 
injury,  Conner  v.  Brailly,  1  Anthon's  N.  P.  Cases  71,  there 
are  several  cases  to  the  same  effect,  and  several  differently 
decided.  The  weight  of  the  authorities  are  agarast  the  wit- 
ness' being  compelled  to  furnish  evidence  that  may  subject  him 
to  a  civil  suit ;  and  is  not  the  reason  of  the  case  clearly  so  ? 
No  doubt  A  and  B  litigating  have  a  right  to  C's  evidence,  so 
far  as  it  is  beneficial  to  either  of  them,  and  no  injury  or  disad- 
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Vantage  to  him ;  but  on  what  principle  can  either  of  them  ob-    Ch.  80. 
lige  him  to  injure  himself  to  serve  them,  and  if  one  of  them    Art.  2. 
has  a  right  to  C's  testimony  or  papers,  be.  is  it  not  fairly  sub-  v^p^/-^^ 
ject  to  the  great  maxim  :  Sic  utere  tuo  ut  non  ladas  alienum. 
C  as  a  witness  in  their  case  hardly  receives  a  compensation  for 
his  time  and  expenses,  not  a  cent  for  subjecting  himself  to 
actions  or  exposing  his  property,  and  even  bis  person,  as  the 
action  he  may  subject  himself  to  may  end  in  an  execution 
against  his  body.  By  several  of  our  constitutions  no  man  ^^  shall 
be  compelled  to  accuse  or  furnish  evidence  against  himself." 

k^  3.  It  is  a  mere  personal  interest  which  so  exempts  the 
witness  from  so  subjecting  himself  to  a  civil  action,  an  existing 
interest  at  the  time,  not  a  future  expected  interest;  not  a 
mere  corporate  interest,  as  Rex  v.  Little  Lumley,  6  D.  b  E. 
157.  This  was  in  fact  a  suit  in  which  the  inhabitants  of  the 
township  of  Lamesley  sued  the  inhabitants  of  the  township  of 
Little  Lumley,  for  the  support  of  a  pauper ;  held,  an  inhabi- 
tant of  Lamesley  not  rated  to  the  poor,  in  fact  a  pauper,  might 
be  compelled  as  a  witness  to  give  evidence  in  favour  of  Little 
Lumley  :  2.  Held,  an  inhabitant  of  Little  Lumley,  not  rated, 
was  a  witness  for  Little  Lumley.  In  this  case  a  pauper,  an 
inhabitant  of  A,  was  compelled  to  give  evidence  against  his 
township,  and  in  favour  of  the  township  of  B,  because  there- 
by bis  personal  interest  was  not  affected  ;  and  another  inhabit- 
ant was  allowed  to  be  a  witness  for  his  own  township  for  the 
same  reason.  These  decisions  were  on  the  common  princi- 
ples of  pauper  cases  in  England,  and  in  this  country. 

The  writ,  subpcma  duces  tecum  ad  testificandum^  is  not  in  the  l  Pb^l*  E^^- 
register,  but  is  as  ancient  as  Ch.  II.     If  a  writing  material  in  a  ^^  £    ^ 
trial  be  held  by  a  third  person,  this  writ  is  the  proper  process  446,  Haw- 
to  compel  him  to  produce  it  and  give  testimony  fee.     It  spe-  Wn'» «»».«. 
cifies  the  writings  required,  and  commands  him  to  produce    ^^ 
them  in  court  at  the  trial.     He  is  not  held  to  produce  any 
tending  to  subject  him  to  a  criminal  charge,  to  a  penalty  or 
forfeiture  ;  secus  in  England  by  statute  46  Geo.  III.  as  to  civil 
actions,  to  them  he  may  subject  himself. 

^  4.  Instrument  J  on  duces  tecum,  when  and  how  to  be  proved,  i  Phfl.  Evid. 
It  is  a  general  rule,  that  a  party  calling  for  a  deed  or  writing  ^'^'  ^^ 
from  the  hands  of  another  must  prove  its  execution.     This  g.  ao^Ei^t 
was  decided  after  there  had  been  decisions  different  ways,  648.— STaan. 
unless  the  party  producing  the  instrument  holds  the  estate  un-  Ho<Ser^*' 
der  it,  then  it  is  deemed,  prima  fade^  well  executed  as  to  him ;  12  Johns.  R. 
but  if  he  do  not  hold  under  it,  or  claims  against  it,  then  he  who  ^'  B^^tu  v, 
offers  to  use  the  instrument  must  prove  its  execution.     When  n  ^"^TTr. 
it  is  produced,  he  who  produces  it  may  require  the  whole  to  I68,  Jackion 
be  read  ;  and  if  a  part  of  its  meaning  be  derived  from  other  "•  ^^P^T 
writings,  then  he  may  require  them  to  be  read  also.    Held  ia 
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Cu.  80.  NevTork,  with  the  addition,  that  it  is  not  material  whether  he 

Art.  2.      who  calls  for  the  production  of  the  instrument  be  a  party  or  a 

k-^-v-w/  stranger.  2  D.  &  E.  41  ;  5  D.  b  E.  366,  367. 

^*"^Eyid.       ^  5,  Sexandary  evidence,  when  admitted^  not  till  the  proper 

4oo!— 2  Mer-  ^^^P^  ^^^^  ^^^^  taken  to  obtain  the  best ;  that  is,  notice  by 

ivale  464.      post  or  Otherwise,  as  the  case  may  be,  to  him  who  possesses 

the  best  to  have  it  at  the  trial.     But  there  are  exceptions  :  1. 

When  the  action  itself  gives  notice  the  instrument  must  be 

used  in  the  trial.    A  party  can  have  no  right  to  use  secondary 

evidence,  as  copies  of  deeds,  proof  of  their  contents,  he. 

where  he  has  no  right  to  have  the  originals  ;  but  where  he  has 

a  right  to  them,  and  cannot  have  them,  because  lost  or  in  the 

hands  of  the  other  party,  or  fixed  immoveably  in  some  place 

by  law,  then  such  secondary  evidence  may  be  used,  consisting 

of  numerous  kinds,  and  used  for  various  reasons,  generally 

stated  in  different  parts  of  Ihis  work. 

How  tr.  Hall,      In  trover  for  a  bond  the  pit.  was  allowed  to  give  parol  evi- 

^^tLT^'  ^®^^®  ^^  ^^  contents,  without  previous  notice  to  the  deft,  to 

665.  produce  it,  as  the  action  itself  gave  notice  to  the  deft,  the  pit. 

meant  to  charge  him  with  the  possession  of  the  bond.     So  if 

A  be  indicted  for  stealing  a  note,  or  other  writing,  described 

in  the  indictment,  parol  evidence  of  its  contents  is  admissible, 

without  formal  notice  to  him  to  produce  the  original.  1  Phil. 

Evid.  392 ;  1  Bin.  273  ;  13  Johns.  R.  90  ;  6  East  421. 

^  6.  When  is  a  party  or  person  obliged  to  produce  deeds 
and  writings.  If  so  bound  and  he  refuses  to  produce  them 
when  he  can  do  it,  this  enables  the  party  calling  to  use  the 
secondary  evidence.  It  is  clear,  that  when  a  writing  is  entrusted 
to  one  person  to  keep,  which  secures  any  right,  property,  or  pos- 
session to  another,  he  has  a  right  whenever  he  wants  it,  at  a 
trial  in  court,  to  require  the  possessor  then  and  there  to  pro- 
duce it,  if  a  party  on  notice  given  him,  if  a  witness  on  a  writ 
of  subpana  ad  testificandum  with  a  duces  tecum  inserted,  spe- 
cifying the  writings  required.  This  general  rule  may  be  illus- 
trated by  a  few  cases.  As  where  an  estate  is  conveyed  by 
deed  to  A  for  life,  remainder  to  B,  and  A  keeps  the  deed. 
Now  B  whenever  he  wants  it  at  a  trial,  in  relation  to  his  remain- 
der, has  a  right  to  require  A  to  produce  it :  1.  Because  it 
secures  to  B  a  real  interest,  his  remainder,  and  so  far  it  is  his 
deed  :  2.  Because  A  so  far  holds  it  in  trust  for  B,  which  trust 
2  Pha.Syid/  ^^^  understood  in  making  the  conveyance.  So  when  several 
997.  tenants  in  common  make  partition  by  one  deed,  entrusted  of 

course  to  one  of  them,  or  to  a  third  person  to  keep,  this  is 
in  fact,  the  deed  of  each  of  the  tenants  in  common,  and  when 
he  may  thus  have  occasion  to  use  it,  he  may  require  the  posses- 
sor to  produce  it  for  the  same  reasons.  So  this  is  the  com- 
mon case  of  a  shipping  paper,  lodged  in  the  master's  hands  to 
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keep  for  the  benefit  of  all  concerned.  1  Taun.  380 ;  4  Taun.    Ch.  80, 
666.  Art.  2. 

Bat  Vhere  no  interest  is  secured  by  a  writing  to  a  person, 
and  there  is  no  trust,  he  has  no  right  to  require  its  production. 
As  where  A  brings  replevin  against  B  to  recover  from  him  a 
ship  in  his  possession  owned  by  C,  under  a  fair  bill  of  sale, 
B  not  claiming  any  interest  in  her,  pleads,  as  by  law  be  may, 
the  property  of  the  ship  in  C,  in  defence  of  B's  possession. 
Now  it  is  clear,  B,  to  defend  his  possession,  wants  C's  biU  of 
sale  b  a  trial  to  shew  that  C,  and  not  A,  owns  the  ship.  But 
B  cannot  require  C  to  produce  his  bill  of  sale :  1 .  Because  it 
does  not  secure  to  B  any  right,  interest,  or  possession :  and  2. 
Because  C  does  not  hold  it  in  trust  for  him,  as  the  bill  of  sale 
never  was  intended  for  B's  use  or  benefit,  or  the  use  of  any  one 
he  is  privy  to.  When  one  holds  a  writing  in  trust,  be  impliedly 
undertakes  to  produce  it  accordingly,  and  then  to  compel  him  to 
do  it  is  no  more  than  to  compel  him  to  perform  his  undertak- 
ing. 1  Phil.  Evid.  388.  A  third  rule,  a  person  who  possesses 
a  writing  by  fraud  or  wrongfully,  may  be  compelled  to  pro- 
duce it  even  without  notice  or  subpoena.  As  where  A  gives 
his  bond  to  B,  and  it  is  lodged  with  a  third  person  for  B's 
creditors,  and  A  wrongfully  gets  possession  of  it,  and  is  sued 
on  it,  he  will  be  compelled  to  produce  it  when  they  require 
him  to  do  so,  eved  without  previous  notice,  because  his  pos- 
session is  fraudulent,  and  also  because  the  suit  itself  against 
him  is  notice  the  bond  must  be  had  at  the  trial,  as  the  suit 
itself  is  in  many  cases  notice  to  have  writings  at  the  trial  in 
court  1  Phil.  Evid.  387,  388,  392.  A  witness  served  with 
a  xttApcena  duces  tecum  must  attend,  and  if  he  do  not,  he  may 
be  liable  to  an  attachment,  or  to  an  action  for  damages.  1  Phil. 
Evid.  386. 

Phillips,  1  vol.  p.  14,  386,  says,  the  court  will  decide  what 
writings  in  the  possession  of  the  witness  he  must  produce,  if 
subpoenaed.  The  decision  is  obviously  two-fold  :  1.  Which  of 
the  writings  are  pertinent  to  the  issue ;  this  decision  the  court 
must  make  for  obvious  reasons :  2.  The  most  important  ques- 
tion is,  who  is  to  decide  which  of  the  writings  required  to  be 
produced  will  or  will  not  criminate  the  witness,  or  subject  him 
to  penalties  or  forfeitures.  The  law  which  holds  him  bound 
to  know  the  whole  law  of  the  land,  and  competent  to  decide 
on  the  voire  dire  whether  he  is  to  gain  or  Ipse  by  the  event  of 
the  cause,  must  deem  him  competent  to  decide  which  of  such 
writings  will  criminate  him  or  not.  On  this  point  but  little  is 
found  in  the  books.  Lord  Kenyon  held,  the  court  could  not 
compel  a  witness  so  subpoenaed  to  produce  private  papers. 
Miles  f^.  Dawson,  1  Esp.  405.  This  must  be  correct,  if  meant 
papers  strictly  private,  and  especially  such  as  if  produced  may 
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Ch.  80.  criminate  ther  witness,  as  in  regard  to  them  he  may  be  die  best 
Art.  2.  judge,  and  generaUy  it  is  impracticable  for  the  judges  in  open 
court  to  examine  them,  (even  if  they  decide  they  criminate 
him,  and  do  not  allow  them  to  be  read  in  the  trial)  without 
subjecting  him  to  infamy  and  disgrace.  See  Amey  v.  Long, 
9  East  473  ;  cited  Ch.  81,  a.  5,  s.  11,  13,  in  which  it  was 
decided,  the  writ  of  Mubpcma  duces  tecum  is  compulsory  on  the 
witness  to  produce  the  papers  thereby  demanded,  which  he 
has  in  his  possession,  and  which  he  has  no  lawful  or  reason- 
able excuse  for  withholding ;  of  the  validity  of  which  excuse 
the  court,  and  not  the  witness,  is  to  judge.  This  was  said  in 
relation  to  producing  the  warrant  under  which  the  deft.,  the 
sheriff's  bailiff,  acted,  and  in  an  action  on  the  case  for  not  pro- 
ducing it  in  a  former  action,  whereby  the  ph.  was  nonsuited. 
(Special  declaration  stating  the  subpcena  Slc.)  It  seems  that 
this  subpiBna  duces  tecum  was  found  to  be  a  very  rare  process 
so  late  as  180S,  even  in  England,  and  Lord  Ellenborough 
said,  in  Amey  t;.  Long,  it  was  one  of  the  greatest  questions  he 
had  ever  heard  agitated  in  Westminster  Hall.  Yet  in  this 
case  but  little  was  said  as  to  the  nature  of  the  writings  called 
for,  whether  criminating  the  witness  or  others,  or  not ;  mere 
closet,  or  family,  or  cliental,  or  other  writings,  secret  in  their 
nature,  or  title  deeds  iic, ;  but  what  was  said,  implied  the 
witness  might  withheld  such,  as  exceptions  to  his  geperal  duty 
to  produce  writings  ;  and  the  cases  allowed  to  this  effect  were 
Miles  V.  Dawson,  before  cited,  and  Bateson  t;.  Hartsink,  4 
Esp.  N.  P.  Cas.  43.  A  tike  case,  witness  withheld  a  letter 
of  attorney.  Leeds  v.  Cook,  4  Esp.  N.  P.  Cas.  256,  a  letter 
withheld  ;  Pearson  v,  lies,  Dougl.  556.  An  action  on  the 
5  Eliz.  c.  9,  s.  13,  against  a  witness  for  non-attendance.  The 
King  V.  Dixon,  an  attorney,  3  Burr.  1687  ;  Dixon  bad  served 
on  him  a  svhpmna  duces  tecum  to  produce  before  the  grand 
jury  certain  papers  his  client  had  left  with  him,  called  for  in 
order  to  indict  the  client  for  forgery,  which  papers  he  had 
used  in  chancery.  The  attorney  did  not  attend  before  the 
grand  jury,  and  on  a  motion  for  an  attachment  against  him,  his 
counsel  urged  he  could  give  no  evidence  but  what  his  client 
communicated  in  confidence,  so  not  compellable  to  produce 
them.  The  court  held,  that  Dixon,  '*  instead  of  producing 
them  against  his  client,  ought  to  have  immediately  on  receiv- 
ing the  subpoena  deliveied  them  up  to  his  client.''  In  this  the 
witness  was  allowed  to  judge,  and  refuse  to  produce  the  pa« 
pers. 

Another  rule;  if  each  party  to  a  writing  receives  a  part,  and 
one  loses  his  part,  he  cannot  call  on  another  to  produce  his,  as 
here  is  no  trust  to  the  purpose.  1  Phil.  Evid.  And  gener- 
ally one  party  in  a  suit  cannot  compel  another  party  in  it  to 
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produce  writiDgs ;  the  party  requiring  them  can  only  give  no-    Ch.  80. 
tice  to  the  other  to  produce  them,  and  if  he  do  not,  the  for-    Art.  2* 
mer  has  no  remedy  but  to  resort  to  his  secondary  evidence.  K^ry^j 
1  Phil.  Evid.  386,  387. 

Another  rule  is,  that  a  witness  produce  on  a  duces  tecum  all 
the  papers  required,  he  possesses,  the  court  to  decide  which 
shall  be  used.  1  Holt,  N.  P.  R.  239,  Corsen  v.  Dubois  ;  14 
Johns.  R.  391,  Jackson  v.  Burtis;  1  Phil.  Evid.  14,  386  ; 
this  ;nust  be  with  the  exceptions  before  stated. 

Another  rule ;  the  counterpart  of  a  deed  is  evidence  against 
him  who  signed  it,  and  against  his  assignee  without  giving  no- 
tice to  produce  the  original.  5  D.  &  E.  415,  Burleigh  i^. 
Stibbs;  7  East  363,  Roe  v.  Davis,  cited  Ch.  91,  a.  6,  s.  8; 
8  East  487  ;  see  Ch.  93,  a.  3,  s.  33. 

Evidence,  where  the  original  is  lost,  see  Ch.  86,  a.  4,  s. 
36  ;  Ch.  144,  a.  14,  s.  20 ;  Ch.  164,  a.  5  ;  Ch.  82,  a.  3, 
copies  of  lost  papers ;  originals  in  the  odier  party's  hands  is  as 
lost,  Ch.  82,  a.  3,  s.  10,  see  cases ;  Ch.  93,  cases  of  parol 
evidence  admitted,  originals  being  lost,  inc. 

^7.  As  to  what  evidence  is  sufficient  to  prove  the  facts  in 
dispute,  there  is  one  general  rule,  whoever  may  be  made  the 
judges  of  it ;  that  is,  it  must  be  sufficient  to  satisfy  them  that 
in  a  reasonable  manner  it  substantiates  and  proves  the  fact, 
and  as  well  as  they  can  reasonably  expect  it  to  be  proved. 

(^  8.  Judging  of  the  evidence  adduced  to  prove  or  to  disprove 
the  facts  in  question,  the  fair,  the  impartial,  the  unprejudiced, 
and  best  exertions  of  their  minds,  are  to  be  made  in  examin- 
ing and  weighing  every  part  of  it,  and  in  discerning  on  which 
side  the  greatest  weight  of  it  is  in  the  result.  In  this  opera- 
tion the  mind  usually  exercises  and  exerts  its  own  powers  and 
faculties,  natural  or  acquired,  generally  unembarrassed  by 
technical  rules. 

^  9.  Technical  rules,  m  matters  of  evidence,  are  almost 
confined  to  the  admission,  or  exclusion,  of  the  various  parts  of 
it,  as  will  appear  in  the  sequel. 

$  10.  It  is  the  office  of  the  judge,  not  of  the  jury,  to  apply  i  Pbii.  Evid. 
legal  and  technicrl  rules  of  evidence,  but  of  the  jury  to  weigh  byl>unl«p>i5, 
it.     Hence  it  is  required  that  judges,  but  not  jurors,  be  learn-  xuckerl-a*'' 
ed  in  the  law ;   and  because  it  is  the  province  of  the  jury  to  Binney  370, 
weigh  the  evidence,  it  is  their  province  to  draw  conclusions  vJash'^w"^ 
from  it;  hence,  too,  the  judge  inquires  if  competent j  the  jury  i7JobDs.R. 
if  crediblcj  in  regard  to  a  witness  ;  the  judge  decides  what  is  182,  R<w«- 
evidence,  and  the  jury  of  the  sufficiency  of  it.     And  in  Vur-  i|^JJn.l? 
ginia  the  rule  has  been  carried  so  far  as  to  prohibit  the  judges  DougL375.-— 
from  bstructing  the  jury,  or  giving  an  opinion  on  the  sufficien-  ^'-  N-  ^• 
cy  of  it.     See  1  Hening  &  Munford  563,  577,  Fisher's  exr. 
9.  Duncan  b  al. ;   1  Wash.  203,  Keel  b  aL  i^.  Herbert;   \ 
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Ch..80.    Johns.  R.  513,  may  be  as  advice.     No  improper  evideDcet 
Art,  3.      though  unimportant,  can  be  confided  to  the  jury,  1  Mun.  291, 
v^^%^-^^  Brown  v.  Boisseau;    13  Johns.  R.  350,^17;    1  Hen.  & 
M.  563. 

Art.  3.  General  principles. 

1  Johns.  R.  ^  $  1.  If,  in  the  first  trial  of  a  cause,  the  parties  make  a  case, 
101^  Nelson's  ^^  cannot  be  given  in  evidence  in  a  second  trial  of  the  same 

cause,  to  impeach  the  testimony  of  a  witness,  who  was  such 
in  the  first  trial. 
S  Johns.  R.         ^  2.  If  the  ph.  be  defrauded  of  his  goods  by  the  deft,  and 
285,  Allison    A,  by  coUusion  between  them,  he  may  prove  their  subsequent 
^tecTi  Phu/  frftud  and  collusion  in  getting  goods  of  others,  in  order  to  prove 
9vid.  139.      their  fraud  as  to  the  pit.     As  where  the  deft,  and  A  applied 
to  the  ph.,  to  purchase  goods  for  A,  who  was  recommended 
by  the  deft.,  and  by  their  direction  the  goods  were  delivered 
at  the  deft's.  house,  who  took  a  bill  of  sale  of  them  from  A, 
who  absconded  without  paying  the  pit*  for  them.   He  brought 
trover  against  the  deft,  for  the  goods.      Held,  the  pit.  might 
prove  the  goods  had  been  obtained  from  him  by  fraud  and  col- 
lusion between  the  deft,  and  A,  under  a  pretence  of  purchase  ; 
and  that  he  might  prove  their  after  collusive  and  fraudulent 
acts,  to  get  goods  from  others,  in  order  the  jury  might  infer 
their  fraudulent  intentions  in  regard  to  the  pit. ;  as  such  inten- 
tions the  jury  might  infer  from  circumstances.  Perhaps  these 
after  frauds,  and  intentions  of  the  deft,  and  A,  as  a  part  of 
their  general  practice  to  obtain  goods  by  fraud,  were  properly 

2  Day  206.—  ^^litled  to  be  proved  in  this  action ;  otherwise  it  is  not  easy 
2  Johns.  Ca.  to  discern  how  their  cheating  others  of  their  goods  could  assist 
193,  a  like  ^h©  pj^,^  q^  prove  they  cheated  him,  or  tend  to  prove  they 
pnncipe.  cheated  him.  But  other  acts  may  prove  the  intention  in  a  cer- 
tain act,  as  in  the  case  above  of  the  soldier  enlisting. 

8  Johns.  R.  ^  ^*  Id  ^^  cases  of  public  officers,  as  judges,  justices, 
431,  Potter  r.  sheriffs,  marshals,  &c.  be.  it  is  sufficient  the  evidence  proves 
Jiuther.         ^jjgy  ncted  as  public  officers,  without  producing  the  evidence 

of  their  appointments. 

$  4.  Contracts  must  be  proved  as  hid.  See  Jones  i^.  Fales, 

Ch.  91,a.  2,  s.  6;    Ch.  80,  a.  1,  s.  18 ;    Ch.   174,  a.   15; 

Ch.  184,  a.  15,  s.  6;  see  probata  secundum  allegata^  Index; 

Commonwealth  v.  King,  Ch.  211,  a.  1 1 ,  and  Spaulding  v. 

Mure,  and  many  other  authorities  there  cited.     See  Ch.  52 

generally,  and  especially  a.  6,  s.  6,  declaration  against  three 

defts. ;    proof,  four  received  the  monies,  a  material  variance. 

See  Variance,  Index. 
The  contract  must  be  proved  as  laid  in  the  pit's,  declaration  ; 
96S  Craw-     therefore  if  he  declare  on  one  entire  contract,  as  to  one  sub- 
ford  V.  Mor-   ject,  he  cannot  prove  an  entire  contract  relating  to  two  distinct 
^u.  subjects  ;  see  Money  counts,  evidence  on,  Ch.  99,  a.  17,  see 


GENERAL  PRINCIPLES  IN  CRIMINAL  CASES.  303 

Issue.  This  rule,  that  the  contract  must  be  proved  as  laid  ;  al-  Ch.  80. 
so  the  rule,  the  probata  must  be  acQording  to  the  allegata,  is,  ^rt,  4. 
like  every  rule  of  evidence  of  importance,  and  frequent  re- 
currence to  various  cases  in  support  of  facts,  often  of  difficult 
application,  because  of  the  numerous  and  various  cases  to 
which  applicable,  different  in  many  material  facts  and  circum- 
stances. 

Art*  4.  General  principles  in  criminal  cases. 

$  1 .    Only  on  the  point  on  which  issue  is  joined,  is  any  M'Nally, 

evidence  admissible,  3  Bl.  Com.  376 ;  and  if  the  jury  doubt,  ?ill'l*'P*"* 
1  1  1  .1  '.,,     .y,*'*'.*  edition, 

the  accused  must  be  acquitted,  esfecmly  in  favorem  vittE  ;  isii,  pp.  1, 

every  witness  must  testify  on  oath : — administered  by  one  not  2, 3, 4, 6, 7, 

authorized  is  void,  as  being  coram  nonjudice  ;  and  a  contempt 

to  do  it.     4  Bl.  Com.  137  ;  3  Inst.  79  ;  4  Jam.  I.^  c.  1 ;  2 

Hale  P.  C.  283. 

^  2.    The  true  end  of  every  trial  is  the  discovery  of  the  4  BL  Con. 
truth  ;  and  the  best  mode  is  by  testimony  on  oath ;  hence  long  362,364. 
has  been  exploded  the  ancient  notion,  that  the  accused's  wit- 
nesses could  not  be  sworn  against  the  king ;  and  see  3  W.  III. 
c.  3 ;  Stat.  1  Anne,  c.  9 ;  2  Haw.  P.  C.  ch.  46. 

$  3.  Jews,  Mahometans,  and  all  other  persons  professing  to  i  Atkyns,  8i. 
believe  in  a  God,  though  not  in  the  Old  and  New  Testament,  — M'Na"y^- 
are  witnesses,  if  sworn  according  to  the  ceremonies  of  their 
religion. 

$  4.    All  evidence  given  against  a  prisoner  must  be  in  his  5  MoJ.i85, 
presence  ;  hence  a  deposition  of  one  deceased  cannot  be  read  ^®*  *•  Paine, 
if  taken  in  the  prisoner's  absence  ;    this  was  the  case  of  a  li- 
bel ;  the  right  to  cross-examine  is  invariable.     1   Salk.  281 ; 
2  Haw.  P.  C.  ch.  46. 

^  5.    In  the  cases  of  felony,  one  credible  witness  is,  and  M'Naii^n. 
ever  has  been,  sufficient  to  convict ;  see  Credible,  1  Burr.  11>  Dyer  132.— i 
414.  The  question,  if  competent,  is  to  be  decided  by  the  court;  ''*'°"  *^' 
if  credible,  by  the  jury  ;  the  first  is  a  question  of  law,  the  last 
of  evidence  :  so  in  cases  of  treason,  till  the  first  of  Ed.  VI. ; 
2  Haw.  P.  C.  ch.  25 ;  see  1  &  2  P.  &  M.  c.  11 ;  1  &  5  Ed. 
VI.;  1  Hale'sP.C.  298,301. 

§  6.  The  oath  of  the  accused  is  properly  opposed  to  the  oath  Kclyng,4».— 
of  the  witness  against  him,  but  in  cases  of  perjury ;    hence  ^^l^^' 
two  witnesses  to  convict ;  this  rule  sometimes  holds  in  p-eason,  Hale's  P.  C. 
as  where  an  oath  of  allegiance  is  actually  taken.    2  Haw.  P.  30i.— Fost. 
C.  ch.  25.    The  first  Ed.  VI.,  c.  12  ;  5  &  6  Ed.  VI.,  c.  11,  ^ia^Ta 
not  repealed,  require  two  witnesses  in  treason,  but  one  to  one 
overt  act,  and  another  to  another  overt  act,  of  the  same  species 
of  treason,  is  sufficient,  and  so  has  the  law  been  held  since 
the  restoration.     1  Hale's  P.  C.  296,  304,  306 ;    2  Haw.  P. 
C.  ch.  2b',  3  Inst.  24  bp.,  cited  Foster's  C.  L.  135 ;  Hale's 
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Ch.  80.    Summary,  36 ;  Foster's  C.  L.  242 ;  and  see  Treason,  post, 
Art.  4.     Ch.  199. 

K^^^>rKj  %  7.  The  common  law  did  not  require  any  certain  number 
s  Haw.  P.c-  of  witnesses  on  the  trial  of  any  crime  whatever,  M'Nal.  21, 
^'^'  22 ;  therefore  one  is  sufficient  by  that  law  in  treason,  and  so 

in  Ireland,  in  1796  }    and  whatever  was  evidence  at  common 
law  is  still  so  under  ,7  W.  IIL,  c.  3  ;     Post.  240,  and  242, 
case  of  Willis.  Though  7  W.  III.  requires  two  witnesses  to  the 
very  overt  act,  yet  it  does  not  vary  the  common  evidence  as 
to  collateral  matters,  as  to  prove  the  prisoner  a  subject  be. 
M^NaUy,  24,       ^  8.    The  prisoner's  free  confession  to  a  justice,  or  magis- 
86^  Mod.   trate,  or  to  private  persons,  is,  where  proved,  evidence  against 
2i4._Fos-     him,  but  his  whole  confession  must  be  taken  together ;   but  a 
ter*8C  L.240.  jury  must  consider  the  evidence  on  his  plea  of  not  guilty.     2 
l^  c'^aS -'  Ha^-  P-  C.  ch.  46 ;  Kelyng  18,  19 ;  2  Haw.  P.  C.  365,  604 ; 
s'saik.  034.    2  Hale's  P.  C.  256;  Foster's  P.  C.  240;    but  his  confession 
is  evidence  against  himself  only,  id.,  8  Mod.  89 ;  though  oth- 
erwise, in  practice,  in  the  cases  of  Throckmorton,  1  St.  Tr.  70; 
trial  of  the  Earl  of  Essex  197 ;   of  Sir  Walter  Raleigh  &c., 
A.  D.  1603 ;  but  it  must  be  first  proved  he  made  the  confes- 
sion freely,  1  Hale's  P.  C.  284 ;   and  by  one  who  took  it,  or 
to  whom  made,  id. ;    but  to  make  his  confession  free,  there 
must  not  be  the  least  hope  or  fear  excited  in  his  mind,  Gilb. 
Evid.  by  Loffi,  137,  216,  2i7 ;  nor  must  he  confess  on  oath; 
but  if  a  confession,  improperly  obtained,  leads  to  facts,  those 
may  be  proved  by  other  evidence  ;  and  parol  evidence  of  the 
confession  is  admissible,  only  when  not  reduced  to  writing  by 
the  justice.     See  Ch.  83. 
M*Nally  71         ^  9.  A  person  consequentially  interested  in  the  event  of  a 
to^.  cause,  is  not  a  competent  witness,  2  Haw.  P.  C.  ch.  46,  see 

the  King  v.  Whiting  ;  the  King  v.  Nuny ;  King  v.  Ellis ;  see 
these  cases,  Ch.  90,  a.  11,  and  there  several  other  cases  on 
this  point.  And  if  the  objection  be  to  the  interest  of  the  wit- 
ness, it  affects  his  competency y  if  to  influence,  his  credit ;  and 
to  this  only  if  the  matter  whence  the  objection  arises  is  doubt- 
ful ;  and  if  the  proceedings  cannot  be  given  in  evidence  to  re- 
cover against  the  witness  in  another  cause,  the  objection  is 
generally  to  the  credit.  See  the  great  case  Abraham's  qui 
tarn  V.  JBunn,  Ch.  60,  a.  11,  &C.  there  examined  with  like  ca- 
ses, and  the  Commonwealth  t;.  King  h  al.  One  is  tncomj9€- 
tent  if  he  thinks  he  is  interested,  though  he  is  not  in  strictness 
pf  law,  Leach  Cr.  Ca.  2d.  Edit.  110,  144 ;  Gilb.  Evid.  by 
Lofit,  222.  And  in  several  criminal  cases  witnesses  are  ad- 
mitted, though  apparently  interested,  and  from  necessity. 
M'Nally  188,  ^  10.  If  the  jury  believe  the  testimony  of  an  accomplice, 
136.— 2  Haw  though  totally  uncorroborated,  a  prisoner  maybe  convicted 
LMch's   Cr.'  Ca.  2  Edit.  141.— M*NaUy  137, 188.--1  Hale's  P.C.  805.— M'Nally  1^. 
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capitally  ;   and  though  this  accomplice,  or  partkeps  criminis,    Ch.  80. 
be  indicted,  but  not  convicted.  Tonge's  case.  Nor  is  his  com-     Art.  4. 
potency  affected  by  a  promise  of  pardon,  but  only  his  credit ;  v.^^^v'^^ 
but  qu^Bre,  2  Hale's  P.  C.  280  ;-^is  competent  to  testify  to  the 
grand  jury  to  support  an  indictment  against  a  particeps  crtm- 
iniSf  and  the  bill  found  is  good,  though  the  accomplice  be  not 
previously  admitted  an  evidence  for  the  crown ;  Doctor  Dodd's 
case ;  but  it  is  a  rule  not  to  admit  him  if  diere  be  sufficient 
evidence  to  convict  without  his,  and  rarely  to  convict  on  his . 
alone ;    and  if  A  and  B  assault  and  beat  C,  and  are  indicted 
separately,  they  are  witnesses  for  each  other.    See  Ch.  90,  a. 
2,  8.  5,  Clarke  v.  Shee  ta  Johnson ;  and  Ch.  90,  a.  11,  s.  24, 
Bush  9.  Railing ;   his  dying  declarations  admissible,  1  Phil. 
Evid.  217. 

§  11.  Witnets* privileges  ^c,  as  to  improper  quesuons.  He  is  2  Haw.  P.  c. 
not  to  be  asked  any  question,  the  answer  to  which  may  oblige  w' ^4  ns*' 
him  to  accuse  himself  of  a  crime,  or  to  defame  himself,  or  to  make  -U  D.\  £. 
himself  obnoxious  to  some  penalty ;  and  the  court  will  caution  ^>  The 
him  against  voluntary  answers  which  may  expose  him  to  pun-  wwSs^l-^ 
ishraent  or  infamy.     But  an  answer  is  not  to  be  objected  to  if  lost. 479,  The 
it  only  imports  a  punishment  already  inflicted,;  hence  he  may  J^^S  ».  Jwk- 
be  asked  if  he  has  not  been  in  the  pillory  for  perjury,  or  if  he 
has  not  been  tried  for  a  certain  offence,  or  been  pardoned  for 
perjury.     The  King  v.  Dunn  ;  The  King  v.  Weldon. 

A  witness  must  swear  from  his  knowledge  of  the  fact,  when  sinst.  169.-*- 
under  examination  in  chief;  but  his  belief  is  evidence  when  ow^'bi^mT" 
cross-examined  on  either  side  ;  but  one  may  be  guilty  of  per- 
jury thoiigh  he  swear  a  thing  according  as  he  thinks,  persuades 
himself,  remembers,  or  believes,  Leach's  Cr.  Ca.  270;  if 
he  know  to  the  contrary,  and  this  be  proved. 

^12.  **  In  a  criminal  or  penal  cause  the  deft,  is  never  forced  4  Ban*.  24g4, 
to  produce  any  evidence,  though  he  should  hold  it  in  his  hands  l^o«  v.  Har- 
in  court ;"  nor  can  he  be  legally  required  to  produce  it  against  HioZ^i^w. 
himself;  but  *'in  civil  causes  the  court  will  force  parties  to  pro^  Bl.d7.~2Ld. 
duce  evidence,  which  may  prove  against  themselves  ;  or  leave  I^oym.  927. 
the  refusal  to  do  it,  after  proper  notice,  as  a  strong  presump- 
tion to  the  jury  f '  per  Lord  Mansfield ;  all  in  criminal  cases,  on 
the  maxim,  no  man  is  hound  to  accuse  himself,  and  so  to  pro- 
duce any  evidence  against  himself.    1  Wils.  239,  and  sev- 
eral cases  cited.     But  the  prisoner  may  have  notice  to  produce 
a  paper,  and  if  he  do  not,  a  copy  may  be  used,  or  contents 
proved,  be.     M'Naliy,  239  ;  see  ch.  80,.  a.  1,  s.  64. 

^  13.  One  indicted  for  treason  or  other  crime,  may  shew  M'Na]ly»248, 
with  what  intention  (quo  animo)  he  did  the  ac^  charged,  by  ^''»  "® 
witnesses  fee.,  not  only  by  proving  his  general  character  and  dy"  aTd.    ' 

1704,  ioi^ict 
ed  for  treason  in  compassing  the  king's  death. — (  D.  &.  £.  436.^F9flter'8  Cr.  L.  902,     ' 
208, 216.— 1  Hale  8  P.  C.  116. 
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Ch.  80.    conduct,  and  particular  acts  and  expressions,  parts  of  tbe  case 
Art.  4.    .  charged,  but  also  to  shew  his  intention  or  opinion  on  tbe  sub- 
v.^^v'^,/  ject,  whereon  he  is  accused,  as  a  reform  in  government  to  be 
of  a  certain  kind  &c. ;  and  to  this  end  he  may  shew  -his  con«- 
versation,  at  any  time  or  in  any  place,  upon  tbe  subject,  in  or- 
der that  the  court  and  jury  may  learn  bis  real  intentions  in  the 
case  on  triaK     Henc6  Hardy  was  allowed  on  this  principle  to 
ask  his  witness  this  quelBtion,  Did  you  ever  hear  me  state  what 
my  plan  of  reform  was  f  Tp  which  the  witness  answered,  You 
always  stated  it  to  be  the  duke  of  Richmond's  plan — universal 
sufirage  and  annual  parliaments.     This  question  was  objected 
to ;  see  tbe  cases  cited  and  nice  distinctions  made  on  both 
sides.  But  declarations  made  by  tbe  accused,  applying  to  facts, 
and  even  to  the  case  charged,  and  though  intended  a  part  of 
it,  are  not  evidence  for  him,  but  arc  against  him,  as  the  law 
presumes  no  man  declares  facts  against  himself,  unless  true  ; 
but  if  in  difficuhy  will  make  declarations  for  himself. 
1  Phil.  £vid.       ^  14.  Res  acta.  The  last  head  included  not  only  the  res  acta^ 
ai6, 219.        jjy^  ^  wider  inquiry  as  to  time  and  place.  Hearsay  is  often  given 
in    evidence  as  a  part  of  the  res  gesta  ;    this  is  often  done 
when  the  nature  of  the  act,  or  the  intention  of  the  actor,  needs 
explanation,  in  order  to  show  the  character  of  the  action,  or 
BI2B  ^'       tbe  true  intention  of  the  actor,  or  both  ;  as  if  it  be. alleged  a 
man  v.^Baily.  trader  in  absenting  himself,  committed  an  act  of  bankruptcy  ; 
— Stra.  809.    bis  declarations,  at  the  time  he  left  his  home,  are  a  part  of  the 
res  acta^  and  may  be   proved  to  shew  his  motives,  or  inten- 
tions in  leaving  his  home,  whether  made  at  his  departure  or 
return.     When  in  a  trial,  it  becomes  material  to  shew  want  of 
1  Con.  Rep.    due  diligence  of  the  service  of  a  former  attachment ;  held,  an- 
sa?, Phelps    swers  given  by  strangers  to  the.  officer's  inquiries  respecting 
^  the  debtor,  might  be  proved,  such  answers  being  p&rt  of  the 

1  Camp.  177,  ^^'  gesta.  So  letters  written  by  the  payee  of  a  promissory 
Kent  V.  Low*  note,  when  made,  and  forming  a  part  of  the  original  transftc- 
^^'  tion,  res  acta^  are  admissible  in  evidence  to  prove  the  true 

consideration,  even  in  a  suit  by  the  indorsee  against  the  mak- 
er. It  seems  this  was  a  case  of  usury,  that  made  the  note 
void  in  the  hands  of  the  indorsee.  So  a  receipt,  taken  in  a 
foreign  country  for  goods  sold  there,  is  evidence  as  part  of 
the  res  acta.  See  ch.  97,  a.  2,  s.  1,  Russel  v.  Boheme. 
Cases  of  this  sort  are  numerous ;  see  Aveson  v.  Kennaird, 
ch.  89,  a.  2,  s.  15;  other  cases,  2  Starkie,  241,  Rex  v. 
Clarke. 
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BOOKS  IN  EVIDENCE. 

Abt.  !•  Books  generally.  ^  I.  As  they  respect  evidence 
there  are  4  kinds  :  1.  Books  of  public  records  :  2.  Books  of 
private  corporaMons :  3.  Books  of  accounts:  4.  Books  of 
several  kinds,  but  admitted  on  one  principle. 

^  2.  In  regard  to  public  records,  or  books  of  public  records, 
three  general  questions  arise :  1.  What  are  public  records, 
and  such  as  that  copies  of  them  ace  to  be  used  in  trials  at  law, 
instead  of  the  originals  ?  this  point  will  be  considered  in  this 
chapter :  2.  What  are  legal  copies  of  the  books  or  records, 
such  as  a  party  may  legally  use  as  evidence  in  a  judicial  trial 
in  the  place  of  the  original?  these  copies  will  be  considered  in 
a  subsequent  chapter,  as  to  copies  :  3.  What  effect  have  these 
public  records  on  parties  to  bar  or  bind  them  ?  In  this  third 
Tiew  of  the  record,  it  is  very  common,  to  consider  or  say,  the 
verdict  in  such  a  cause  cannot  be  given  in  evidence,  by  such 
and  such  persons  or  parties ;  this  view  therefore  will  be  pur- 
sued in  a  subsequent  chapter,  in  which  verdicts  will  be  the 
subject. 

§  3.  Am  to  books  of  private  corporations^  established  by 
special  statutes  for  private  purposes.  These  are  mere  private 
property,  like  those  of  individuals,  and  to  inspect  which,  no 
stranger  has  a  right,  but  only  members  of  the  corporations,  as 
such  interested  in  these  books  :  they  will  be  considered  in  a 
subsequent  article  in  this  chapter.  Being  mere  private  books 
and  property,  only  the  originals,  by  the  strict  rules  of  law,  can 
be  used  in  judicial  courts,  though  it  is  very  common,  by  con- 
sent of  parties,  to  allow  the  use  of  attested  copies  in  evidence, 

^  4.  As  to  books  of  accounts,  or  the  private  account  books 
of  individuate,  aiid  partnerships ;  the  originals  only,  and  among 
these,  only  the  first  entries  are  evidence  at  all ;  and  these  en- 
tries are  evidence  only  when  sworn  to  or  proved,  and  only 
in  regard  to  a  few  matters,  as  the  quantity  and  delivery  of  goods 
sold,  or  the  quantity  or  amount  of  work  done  ;  and  some  few 
other  matters,  as  to  which  better  evidence  is  not  expected. 
These  books,  a  species  of  evidence,  will  also  be  considered  in 
another  article  in  this  chapter. 

^  6.  And  as  to  books  of  several  kinds,  as  log-books,  prison- 
books,  bank-books,  be.  they  will  be  considered  in  another 
article  ;  and  copies  of  them,  as  far  as  to  be  used  in  legal  evi- 
dence, in  ch.  82. 
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Ch.  81.  Art.  S.  Public  records.  $  1.  A  public  record  is  a  book 
Art.  3,  or  roll  made  and  kept  in  pursuance  of  some  public  law.  It  is 
believed,  invariablj,  in  the  United  States  in  pursuance  of  some 
public  statute  ;  as  it  is  not  recollected  that  any  one  authentic 
record  exists  here,  copies  of  which  may  be  legally  used  in  tri- 
als at  law,  which  receives  Hs  authenticity  from  ancient  unwritten 
law,  as  many  of  the  public  records  in  old  countries  do,  by  rea- 
son that  the  statutes  originally  establishing  them  are  lost.  It 
is  one  of  the  essential  properties  of  a  public  record,  that  it 
must  be  kept  in  some  one  place,  for  every*  one  to  have  re- 
course to  it  who  may  have  occasion  to  make  use  of  some 
part  of  it,  and,  therefore,  that  it  be  not  carried  about  from 
place  to  place,  to  be  used  in  this  or  that  trial,  in  this  or  another 
court,  as  parties  may  have  occasion.  It  follows,  a  public  rec- 
ord is,  in  its  nature,  a  thing  stationary,  constantly  had  in  some 
one  known  place,  and  in  the  keeping  of  some  known  officer, 
by  law  appointed  and  sworn  for  the  purpose.  It  also  follows 
that  copies  of  these  records,  or  of  parts  of  them,  as  the  case 
may  be,  properly  authenticated,  must  be  legal  evidence,  or 
otherwise  facts  contained  in  them  never  could  be  made  part9 
of  cases  in  trials  at  all.  • 
GHbcrt^^^'  §  2.  Public  records f  thus  established  and  kept,  are  the 
Peake/Pbil-  highest  evidence,  ''and  are  so  respected  in  law,  that  no  evi« 
lipi.  dence  whatever  can  be  received  in  contradiction  of  them ;" 

and  the  validity  of  a  record  cannot  be  impeached  by  any  alle- 
gation in  pleading  ;  Green  &  al.  v.  Ovington,  16  Johns  R.55; 
1  East,  355  ;  but  is  not  conclusive  as  to  die  truth  of  allegations 
not  material  or  traversable.  Co.  Lit.  352,  cited  1  Phil. 
Evid.  238.  Hence  a  ph.  in  a  first  action  on  a  bond,  may  aver 
it  made  at  B,  and  in  a  second  action  at  A.  See  ch.  160,  a. 
2,  s.  27. 

<)  3.  It  remains  in  this  article  to  inquire,  what  are  public 
records  in  the  United  States,  and  especially  in  this  State. 
Many  are  clearly  so,  as  all  the  public  acts  and  resolves  of 
the  Federal  and  State  legislatures,  entered  in  their  books  or 
rolls,  kept  for  the  purpose  by  their  proper  officers  ;  so  all  the 
votes,  orders,  and  resolves,  appomtroents  and  legal  decisions 
of  the  Federal  and  State  executive,  entered  in  and  kept  in  a 
hke  manner ;  and  so  all  the  doings  whatever  so  entered  and 
kept,  of  the  Federal  and  State  judicial  courts.  As  public  law  is 
in  the  breasts  of  the  judges,  the  law  presumes  that  they 
recognise  it  of  course ;  not  so  as  to  private  or  special  law,  as 
private  or  special  statutes  inc. ;  these  must  be  specially  shewn 
in  pleading  or  evidence,  before  judges  will  notice  them  in 
contemplation  of  law. 

As  copies  of  private,  as  well  as  of  public  statutes,  resolves, 
and  orders,  must  be  allowed  in  evidence,  as  the  original  books 
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and  roQfly  coBtaining  the  frivate  onea,  cannot  be,  and  never  Ch.  81. 
have  been,  carried  from  court  to  court,  and  from  place  Art.  2. 
to  place,  as  the  evidence  in  them  is  wanted  by  one  and  v^^^v^^i^ 
another ;  the  difference  between  public  and  private  acts  is 
not  material  as  matters  of  evidence,  except  in  the  mode  of 
authentieating  copies,  and  printed  impressions,  so  as  to  make 
them  legal  evidence.  The  judges,  supposed  to  have  the  pub* 
lie  acts  of  the  legislature  in  their  minds,  have  always  received 
as  evidence  the  common  printed  impressions  of  them,  espe- 
cially if  printed  by  a  legislative  order ;  and  though  in*  a  few 
instances,  for  greater  caution,  the  Secretary  has  certified  that 
he  has  compared  the  printed  impressions  with  the  originals  in 
his  office,  and  finds  them  correct,  yet  this  by  no  means  has 
been  a  general  practice.  But  as  to  private  acts,  the  case  is  dif- 
ferent ;  judges  are  not  supposed  to  have  the  contents  of  them 
in  their  minds,  at  to  know  more  of  them  till  shewn  and  prov- 
ed to  be  authentic,  than  they  do  of  the  deeds  of  parties ; 
hence  much  more*  evidence  of  their  authentication  is  required, 
.  and  this  evidence  must  be  a  copy  attested  by  die  Secretary, 
the  legal  keeper  of  the  originals,  or  a  printed  impression  of  a 
number  of  these  private  acts,  examined  and  approved  of,  aa 
being  correct,  by  the  legislature. 

$  4.  Hence,  as  a  matter  of  evidence,  it  is  often  material  to  xsp.D.  732. 
know  if  a  copy  of  an  act,  otfered  in  evidence,  be  of  a  public  —2D.  & E. 
or  private  act.     What  are  public,  or  what  private  acts,  is  ^^jj^^sam- 
frequently  a  nice  question  ;  so  much  so,  that^ere  have  been  uei  v  Evans, 
several  different  decisions  in  regard  to  the  same  act,  as  the  — -What  pub- 
23  H.  VI.  c.  9,  relative  to  sherifi'  bonds,  which  after  centu-  vateT  ew  T" 
ries  of  doubts  and  of  opposite  constructions,  was  held  to  be  a  PhU.  Evid. 
public  act  5  and  that  the  court  would  take  notice  of  it,  though  ^^^^^^ 
not  pleaded.     The  distinction  fias  been  already  considered  in  d'.  332. 
part,  and  may  be  further  pursued  in  debt  for  penalties  on  stat- 
utes ;   at  present  it  may  be  sufficient  to  observe,  that  the  dis- 
tinction is  Jess  material  here  than  in  England,  as  here  Con- 
gress passes  but  very  few  private  acts,  and  those  clearly  so, 
and  in  this  State  public  and  private  acts  are  generally  well 
separated  in  the  impressions  of  the  laws,  and  so  in  most  of  the 
other  States. 

$  5.  In  some  cases,  private,  as  well  as  public  acts,  may  be  1  Mor.  E.  66, 
given  in  evidence,  as  when  they  do  not  avoid  deeds ;  btit  when  ^£^^^!)^' 
diey  avoid  legal  sol&nnities,  as  usurious  deeds  *  or  sberifis' 
bonds  Stc.,  they  must  be  pleaded.    In  this  respect  the  distmc- 
tion  between  public  and  private  acts  is  not  very  material. 

^  6.  In  regard  to  public  records,  in  all  States,  two  other 
material  questions  arise  :  How  far  do  they  extend,  or  in  other 
words,  what  are  public  records,  to  which  all  the  citizens  or 
subjects  have  access,  and  of  which,  in  the  nature  of  things, 
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Ch.  81  •    copies  must  be  legal  evidence  :    are  the  records  of  one  State 
Art.  2.      public  records  in  another ;     are  the  records  of  our  towns 
V^^V^^  and  of  our  justice  courts,  kept  as  is  provided  for  by  law,  pub- 
lic records,  so  of  our  parishes,  be.  f     2d.  How  shall  copies 
be  authenticated  ? 
1  Mas8.K.  ^  7.  In  this  case,  the  Supreme  Judicial  Court  of  Ma^sa- 

r^MMweSr  ^*^"^®^  decided,  that  when  the.  statute  of  another  State  is  re- 
Ch.  42^8^  3,  ^^^  ^^  ^Q  defence,  it  must  be  set  out  in  the  plea,  that  the 
Bartlett  t>.  court  may  see  if  the  statute  supports  the  proceeding  or  not ; 
Ch*lS)  a!^io  *^°?  ^"  ^^^  action,  Bartlett  v.  Knight,  the  same  court  held,  that 
s.  ii.auump'  a  judgment  recovered  in  another  State  **  is  not,  in  all  cases, 
tU,  in  New  conclusive  evidence  of  debt,  in  an  action  of  debt  brought  here 
jndgineDt?Q  ^°  ^"^^  judgment."  On  the  whole,  the  court  considered  this 
Maryland,  as  a  foreign  judgment,  not  rendered  the  more  conclusive  by 
vS'fade^h'  ^®  *^*  ^'  Congress,  which  tiie  court  thought  only  respected 
dence  of  a  '  ^^  prooff  or  manner  of  authenticating  such  judgment,  and 
jmt  debt,  8  not  its  legal  effect ;  this  point  is  briefly  c(>nsidered  in  another 
Johot.ai94.  chapter ; — not  a  foreign  judgment,  9  Mass.  R.*  462. 
1  Dall.  264.  $  8.  In  Pennsylvania  it  has  been  decided  that  a  printed 
--3eeGh.9B,  statute,  blue  sheets,  which  is  evidence  in  Virginia,  is  so  in 

Pennsylvania. 
1  Mass.  R.  ^  9.   In  this  case  the  coart  decided,  that  the  printed  book, 

488,  Keane-    of  the  printer  of  the  General  Court,  is  not  evidence  of  pri- 
loAv-'^c^Vlt*  ^^^®  ^^^'  ^^  ^^  ^^  ^^  public  statutes  ;    and  to  enable  an  agent 
cited  I  Phil,    appointed  by  a  writing,  to  testify  to  its  contents,  he  must  first 
Evid.  307.      prove  it  is  lost  or  destroyed ;    and  in  this  case  the  court  re- 
quired an  exemplification  of  the  private  act  or  resolve,  the 
pits,  relied  on  ;   this  distinction  is  according  to  general  prac- 
tice.    Public  acts,  printed  by  the  printer  of  the  legislature, 
have  been  received  in  evidence  ;   but  private  acts  printed  by 
him,  not ;   but  an  exempli&cation  of  it,  or  a  copy  attested  by 
the  Secretary  of  the  State,  has  been  required  in  order  to  make 
such  private  act  evidence.     But  below,  and  3  Johns.  R.  125. 
A  private  is  as  a  public  act,  against  him  in  whose  favour  it  is 
enacted,  as  he  must  know  its  contents. 
Feb.  16, 1806,      ^  10.   By  this  act  it  was  enacted,  ^^  that  the  printed  copies 
Mass.  Act.—  of  the  private  acts  and  resolves  of  this  Commonwealth,  which 
cb**^,  8.^83.  "^^  ^^^)  ^^  hereafter  shall  be,  printed  by  and  under  the  au- 
uice  Acts  in  thority  of  the  Legislature  of  this  Commonwealth,  shall  be  ad- 
Sew  as  "^cb    ™*^^®^  ^'  8^^  evidence  thereof,  in  all  courts  of  law,  without 
66,8.82.^1    any  further  proof  whatever.      Still  if  the  question  be  made, 
R.L.  627.—   was  this  or  that  act  or  resolve  printed  by  such  authori^, 
Pennsyiva"    ^^^^  ^*°  ^®  "^  ^^V  ^  prove  it  was,  but  by  resorting  to  the 
Bia,6Bin.82i.  appointment  of  the  printer  of  the  legislature,  which  has  usu- 
4  Cran.  388.    ^Ily  been  by  an  annual  public  act  or  resolve,  and  proving  hm 
in  fact  did  print  the  act  or  resolve  in  question. 
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§11.   This  act  provides,  ^^that  the  records  and  judicial    Ch.8L 
proceedings  of  the  courts  of  any  State,  shall  be  proved  and    Art.  2. 
admitted  in  any  other  court  within  the  United  States,  by  the  v-^*v-^^ 
attestation  of  the  clerk,  and  the  seal  of  the  court  annexed,  if  ^^^J^j^^^' 
there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief  le,  1790. 
justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the 
said  attestation  is  in  due  form."     This  act  applies  only  to  the 
State  court.    Coleman,  136. 

.  §  12.  Our  printed  acts,  public  or  private,  of  Congress,  or  TheccitW- 
the   State  legislatures,  are  usually  no  otherwise  authenticated  ^f^^k  of  the 
than  by  the  words  printed  in  some  part  of  the  edition,.  *' print-  sittings  of  the 
ed  by  authority,"  by  A.  B.,  and  if  it  be  denied  A.  B.  had  au-  courts  is 

,      y  .     i»         •'    .        1     1      •       1        1  .  equivalent  to 

thority,  or,  m  fact,  pnnted  the  book,  there  is  no  way  to  re-  an  affidavit^ 
move  the  objection  but  to  have  recourse  to  his  appointment,  1  Caines'  R.   , 
and  to  prove  the  fact  he  did  print  the  book.  *^* 

The  judges  repoi't  is  no  part  of  the  record.  6  Mass.  R.  323, 
224,  M'Fadden  v.  Otis. 

To  the  question,  what  are  public  records,  it  may  be  observ- 
ed, that  there  is  no  doubt  but  that  all  the  doings,  recorded  by 
the  proper  officers  of  our  Federal  and  State  Courts,  Legis- 
latures, and  Executives,  are  public  records,  to  which  every  citi- 
zen may  have  recourse,  and  true  popies  of  which  may  be  used 
in  evidence,  except  some  proceedings  constitutionally  secret. 
The  records  of  our  District  Courts  in  admiralty  matters,  are 
public  records  to  all  the  purposes  of  evidence ;  they  are  conclu- 
sive to  the  point  directly  decided  ;  they  are  open  to  all  to  in- 
spect ;  and  if  wanted,  as  evidences,  the  originals  are  not  to 
be  carried  to  other  courts,  but  these  attested  copies  are  to  be 
received  as  evidence. 

$  13.    So  the  records  of  our  justices  of  the  peace,  in  all  4  Mass.  It. 
cases  in  which  they  exercise  a  judicial  power,  in  civil  or  crim-  ciap^^^ciap. 
inal  matters,  are  public  records  ;  they  respectively  have  juris- 
diction in  all  small  causes,  civil  and  criminal,  arising  within  ^^^  ^^^ 
their  respective  counties,  in  some  cases  with,  and  in  some  with-  March  11/ 
out  appeal ;  their  power  is  established  by  statute  law,  and  by  ^784. 
law  **  each  justice  of  the  peace  shall  keep  a  fair  record  of  all 
his  proceedings,"  and  on  his  judgment,  duly  recorded,  a  scire 
fadcLs  may  issue,  or  diebt  be  brought,  and  on  appeal  be  must 
give   "a  copy  of  the  whole   ca;se"  to  the  appellant,  in  a  Mass  Act, 
civil  cause ;   and  "  a  copy  of  the  wJiole  process,  and  of  all  JJ^-**  *^' 
writings  filed  before  him,"  in  a  criminal  cause.     Each  citizen 
has  access  to  his  records ;  and  if  as  evidence  to  be  used  else- 
where than  before  the  justice  himself,  attested  copies  have 
ever  been  used,  and  not  the  originals ;   and  of  writs  of  error 
and  certiorari^  attested  copies  of  his  record  are  the  evidence 
and  ground,  the  higher  court  proceeds  upon,  &nd  his  recoVd  is 
kept  under  oath^ 
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Ch,  81.       $  14.  So  to  all  the  purposes  of  evidence  our  Probate  Court 
Art.  2.     records  are  public  records,  kept  by  a  register  appointed  and 
v^^'^v-^-^  sworn  for  the  purpose,  to  "  have  the  care,  custody,  and  keep- 
JJ*">  ^^»     ing  of  all  files,  papers,  and  books,  to  the  probate  office  be- 
i7ai  loDgiiig ;"  and  whenever  the  records  of  this  court  are  wanted 

as  e^dence  in  any  other  court,  attested  copies,  and  not  the 
originals,  are  carried  to  it,  except  in  a  few  very  special  cases, 
in  which  it  may  be.  necessary  to  inspect  and  examine  the  orig* 
inal  paper,  and  copies  from  this  office,  attested  by  the  regis- 
ter, are  evidence  in  all  cases. 
Acts  Rs  to  '  ^  ^5.  So  our  records  of  towns  and  parishes  are  public  re- 
births tc.,  cords,  as  far  as  the  law  requires  them  to  be  kept  for  the  pur- 
1796.-Maine'  P^^^  of  elections,  roads,  and  town  and  parish  affiiirs ;  and 
ch.  136.—  the  law  requires  a  record  to  be  kept  of  every  thing  the  town 
— Yd  &^E  ^'  parish  is  empowered  by  law  to  do,  and  appoints  and  swears 
689— 1  Mor.  &n  officer  in  each,  fca  the  purpose,  and  copies  attested  by  him 
E.  a46.— J2  are  evidence  in  the  Federal  and  State  courts,  and  the  origin- 
stni  93, 4»i.  ®^^  ^^^  ^^^  required  to  be  carried  as  evidence  to  either;  and 
— Peake's  e!  if  in  any  case  the  original  is  to  be  carried  to  a  court  to  be  used 
s?r«?^307  —  ^^  evidence,  it  is  only  where  the  law  does  not  require  it  to  be 
Btitih.  189.—  recorded  in  the  town  or  parish,  as  the  record  of  the  minister 
2  Bi.  Com.  of  the  parish  usually  keeps  of  births  and  deaths,  which  the 
D^i43^Se°'  ^^^  ^^^  °^^  require  him  to  keep,  but  the  town-clerk  only  ; 
Kiugr.Gwin.  or  as  where  some  deed  or  paper  is  filed  in  the  town  or  parish 
r^aiw**'  records,  that  is  not  properly  any  part  of  them.  There  seems 
^'      '  to  be  no  question  but  that  every  citizen  has  access  to  town 

records,  for  some  purposes ;  for  instance,  a  land  cause  is  pend- 
ing in  the  county  of  Linoohi,  any  party  concerned  in  it  has  a 
right  to  have  certificates  of  births  and  deaths  from  the  town  re* 
cords  of  Boston,  paying  the  legal  fees;  soother  matters,  and  mat- 
ters from  parish  records,  there  by  law  required  to  be  recorded. 
^16.  Some  original  papers,  filed  in  high  offices,  and  not 
properly  a  part  of  their  records,  have  been  required  in  trials 
at  law,  and  copies  have  been  refused,  as  in  the  article  respect- 
ing copies. 
S  D  I1E6I0      ^  ^*^'  B"*  public  books  are  not  to  be  open,  or  inspected,  on 
Atherfoid  v.  *  ^^'  Occasions,  as  some  may  require.  Therefore  where  two  men 
Be^rd.— 1       lay  a  bet  on  a  certain  event,  to  ascertain  which  an  inspection 
PhU.  Ivid.     ^f  public  revenue  books  became  necessary,  and  the  proper 
officer  was  cited  by  duceg  tecum^  and  held  he  was  not  bound  to 
produce  them. 
8D.  liE.  $  18.  In  this  action  the  court  decided,  that  if  a  corporation 

000, 6ft5,        sue  the  deft;  for  toll,  he  being  a  stranger  to  the  corporation, 
^^I!i        ^^d  Qo  i^ght  to  inspect  their  books  and  papers  any  more  than 
Wilt.  240.      those  of  an  individual ;  this  was  the  corporation  of  Southamp- 
ton.    It  was  said  by  Lord  Kenyon,  that  ^^  corporations,  like 
individuals,  have  their  rights  and  estates ;  they  may  (except 
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where  they  are  restrained  by  d)e  statutes  of  Mortmain)  acquire    Ch.  81, 
landed  properQr."     He  thought  the  late  cases  allowing  such    ^rt.  2. 
inspections  not  law,  though  he  said  a  court  of  equity  might  v^^s/^^k^ 
allow  them  on  a  full  inquiry  and  proper  terms. 

§  19.  But  parishioners  have  a  right  to  view  parbh*books.  ii  Mod.  134, 
This  case  is  perfectly  consistent  with  Greares'  case,  because  f*®^®  '^i^?"*" 
here  the  parishioners  have  an  interest  in  the  parish-books.        275.       '  '* 

^  20.  And  in  this  case  the  court  decided,  that  a  stranger  8  wils.  896, 
has  no  right  to  inspect  corporation-books.  See  also  1  Wils.  Hodge's  ca««. 
240,  Rex  V.  Purnel,  vice  chancellor  of  Oxford.  This  was  an 
information  against  the  deft,  for  a  misdemeanor  in  his  office, 
and  held,  the  crown  shall  not  inspect  the  books  and  statutes  of 
the  university,  and  many  cases  cited  to  the  same  purpose. 
This  was  a*  criminal  case. 

^21.  This  was  an  information  for  election  bribery,  and  on  1  W  B1. 86^, 
motion  the  court  refused  a  rule  to  inspect  and  take  copies  of  J^^J  **  ^^^^^ 
the  books  of  the  corporation  of  Evesham,  in  order  to  prove  a 
witness  of  the  prosecutor  a  freeman  of  Evesham.  The  motion 
to  inspect  was  made  by  tlie  prosecutor. 

^  22.  But  on  motion  by  the  deft,  to  inspect  the  books  of  1  wils.  297^ 
the  Sessions  of  the  corporation  of  Kindale,  die  court  allowed  J^"^  ^* 
it,  and  said,  "  these  are  public  books  which  every  body  has  a        "nen 
right  to  see,  and  without  first  shewing  they  contained  matter 
pertinent  to  the  cause. 

§33.  Barnstable  in  this  case  sued  for  toll;  the  court  granted  8D.&E.809,^ 
a  rule  for  inspecting  their  deeds  8ic.,  as  related  to  the  toll,  on  ^r^Jf^^j 
the  town  clerk,  which  he  was  to  give  on  oath.     The  court  „,  Li^ey<      * 
went  on  the  ground  chancery  would  do  it ;  this  case  was  deni- 
ed to  be  law  in  Greaves'  case.     Here  the  action  was  be- 
tween the  town  and  the    deft.,  and  his  inspection  was  to 
pry  into  their  title.     A  case  far  less  reasonable  than  his  in- 
specting their  records  in  matters  for  his  benefit  and  not  against 
their  interest.     The  cases  cited  against  this  inspection^were,  ^^f^  IS^^^ 
Cox  r.  Copping,  5  Mod.  395  ;  the  refusal  was  to  inspect  par-  ^^  343^  ^^ 
ish  books,  for  they  contained  the  deft's.  evidence,  who  oppos-  other  case* 
ed  the  motion';  Rex  v.  Bridgman,  2  Stra.  1203,  to  the  same  |^p°2ti2l! 
effect,  the   matter  in  dispute  between  the  corporation  and 
party  was  of  a  private  nature ;  Crew  q*  t  v.  Saunders,  2 
Stra.  1005,  the  court  thought  the  rule  must  be  confined  to  the 
persons  interested ;  and  2  Strange   1223,  the  court  thought 
only  members  of  the  corporation  had  a  right  to  inspect  the 
books,  and  only  those  necessary.     For  the  inspection  were 
cited  Mayor  of  Lynn  t^.  Denton,  ID.  &;  E.  689,  the  court 
allowed  one  not  a  freeman  to  inspect  the  corporation  books  ; 
Jones  V,  Brotherton,  the  corporation  of  Gloucester  had  seized 
cattle  for  toll,  inspection  albwed  by  a  stranger ;  Lewis  v. 
Durbin  to  the  same  efifect. 

VOL.  III.  40 
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Ch.  81.        ^  24,  Corporation  of  Tiverton ;  the  court  said,  ^*  wberevet 
ArU  3.      an  original  is  evidence,  a  copy  of  that  original  will  be  evidence 
y^^^y/'^^  too,"  and  it  was  ordered  the  adverse  party  have  sight  of  the 
12  Mod.  494,  corporation  books,  and  leave  to  take  copies  ;  that  is,  a  copy  is 
Chunberlain.  evidence  where  the  original  is,.if  tliat  be  confined.    A  copy  of 
an  entry  in  a  book  kept  by  a  corporation  is  not  authenticated 
by  the  seal  of  the  corporation  ;  but  an  examined  copy  roust 
be  produced.  6  Bin.  416,  Stower  v.  Lessee  of  Whitman;  Hal- 
lowell  &  Augusta  Bank  t^.  Hamlin,  14  Mass.  R.  178. 
Rwf  Gabb'      ^  ^^'  '"  ^^^^  ^®^®  Wolmer  claimed  to  be  elected  mayor  of 
G.,  and  a  quo  warranto  was  brought  against  him,  and  a  rule 
was  had  for  him  to  inspect  the  books  and  papers  of  the  cor- 
poration generally  ;  this  was  delivered  to  Gabb,  the  town  clerk, 
who  allowed  an  inspection  of  such  papers  only  as  related  to 
the  election,  and  on  an  attachment  moved  for  against  Gabb, 
for  contempt  of  court  in  not  complying  with  the  rule,  he  was 
held  to  have  substantially  complied,  as  he  swore  the  papers  of 
which  an  inspection  was  allowed  were  all  that  related  to  the 
subject. 

$  26.  It  will  be  observed,  that  these  numerous  cases  so 
contradictory  to  each  other,  related  to  towns  or  cities.     Some 
of  them  prove  when  the  town  sued  for  toll  Sic.,  the  court  allow- 
ed the  deft.,  a  stranger,  a  right  to  inspect  their  books.    This 
right  the  court  in  a  later  case  strenuously  denied,  and  said, 
in  substance,  they  might  as  well  authorize  the  deft,  to  inspect 
the  title-deeds  and  papers  of  the  ph.,  an  individual ;  and  this 
must  certainly  be  correct  law,  and  very  different  from  con- 
sidering the  town  records  as  public  in  a  matter  that  does  not 
afiect  the  town's  title  to  a  portion  of  property. 
10  Johns.  R.       Art.  3.  It  has  already  been  observed,  that  books  of  private 
corooiSlon's  corporations  are  mere  private  property,  and  strictly  the  origi- 
bocS^  are       nal  entries  alone  can  be  used  in  trials  at  law,  though  it  is  com- 
evidence  of    mon  in  practice  where  fairly  kept,  to  allow  the  use  of  copies 
butlrmost'be  attested  by  the  clerk  or  secretary  of  the  corporation,  where 

graved  the     legally  appointed  and  acting  under  oath.     See  1  Phil.  Evid. 
ooks  are  the  337^348. 

corporation^  %  ^*  ^ee  the  four  cases,  last  article,  of  Greaves,  Love  »• 
kent  by  one  Bently,  Hedge's  case,  and  Rex  v.  Heydon ;  where  held,  that 
feeJtoiMep  ^  stranger  to  the  books  of  a  corporation  has  no  more  right  to 
them.  inspect  them  than  he  has  those  of  an  individual.     So  Cox  o. 

Copping,  Rex  t^.  Bridgman,  Chew  t^.  Saunders.    - 

\  3.  However  difficult  it  may  be  to  understand  some  parts 
of  the  foregoing  cases,  one  thing  is  plain  ;  that  is,  when  there 
was  a  suit  between  the  corporation  and  party  about  a  title,  it 
could  be  no  more  legal  or  just  to  let  him  have  the  inspection 
of  their  fitle  deeds  &c.  than  for  them  to  have  the  inspection 
of  his.    As  in  the  case  of  Barnstable  r«  Iiatfaey,  which  was  a 
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mere  dispute  between  the  town  and  him  as  to  toll|  a  mere  Ch.  81, 
private  right,  and  there  was  as  much  reason  for  the  court's  Art.  3. 
giving  the  town  the  inspection  of  his  deeds  and  papers,  as  for 
giving  htm  the  inspection  of  theirs.  And  it  seems  the  court 
did  not  give  him  the  inspection  as  a  thing  he  had  a  right  to, 
but  it  was  then  thought  he  could  go  into  chancefy,  and  have 
the  inspection  of  course ;  but  on  further  consideration  the 
mate  court  altered  the  practice,  as  in  Greaves'  case,  and  found 
that  chancery  did  not  grant  such  inspections  of  course,  but  on 
terms  and  much  consideration.  And  the  general  principle  is, 
that  corporation  books  are  open  to  the  members  of  the  corpo- 
ration, and  so  far  as  public,  to  others,  but  when  private,  not  to 
others.  1  Phil.  Evid.  349.  And  in  no  case  are  they  open 
further  than  the  occasion  requires.  2  Stra.  1222 ;  3  D.  &;  E. 
303,  579.  A  stranger,  says  Phillips,  has  no  better  right  to 
inspect  corporation  books  than  the  books  of  any  private  per- 
son. 

^  4«  In  the  Kindale  Sessions  case,  it  is  observable  the 
court  said  the  record  was  a  public  record,  and  of  course  a 
stranger  had  a  right  to  inspect  it.  This  seems  clear,  as  far 
as  it  was  public  in  its  nature  ;  but  it  could  by  no  means  follow 
if  the  ^Sessions  of  Kindale  and  he  had  a  dispute,  an  action 
pending  concerning  a  piece  of  land,  each  claiming  title  to  it, 
that  he  would  have  any  more  right  to  inspect  their  deeds  and 
papers,  by  which  they  should  claim  title  to  this  land,  than  they 
would  have  to  inspect  his,  by  which  he  should  claim  title  to  it. 

^  5.  It  is  further  to  be  observed  on  these  cases,  that  in  no 
instance  did  the  court  appear  to  make  a  distinction  between 
the  parts  of  a  corporation's  records  in  their  nature  public,  and 
the  parts  in  their  nature  private,  so  far  otherwise,  that  each 
rule  for  inspection  included  the  inspection  even  of  title  deeds 
and  writings,  the  mere  evidences  of  rights  of  property.  And 
in  the  case  of  Wolmer  b  Gabb,  one  of  the  latest,  allowing 
such  inspection,  there  seems  to  have  been  a  striking  indistinct- 
ness in  the  minds  of  the  court  and  counsel,  as  to  the  narrow- 
ness or  broadness  of  the  rule  for  inspection,  or  in  other 
words,  whether  the  whole  records  of  the  corporation  should  be 
exposed  to  the  inspection  of  an  adversary,  or  specified  limited 
•parts.  It  is  very  clear  there  is  a  distinction  ;  the  court  will 
properly  cause  facts  to  be  furnished  from  some  parts  of  a  cor- 
poration's records  and  papers,  and  not  from  others.  For  in- 
stance, I  live  in  the  town  of  A,  and  my  father  was  born  in  the 
town  of  B,  and  I  have  good  reasons  for  believing  his  birth  was 
recorded  there,  and  it  is  vary  material  to  me  in  a  trial  to  have 
a  proper  certificate  of  it,  the  court  will  cause  me  to  have  it, 
paying  the  legal  fees,  and  so  far  the  records  of  B  are  to  be 
inspected.   But  if  the  town  of  B  claim  a  certain  piece  of  land. 
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Ch.  81.  and  I  claim  the  same,  the  court  will  not  cause  me  to  hkve  the 
Art.  3.  iuspectioD  of  the  town  of  B's  title-deeds  to  it,  or  of  its  records 
v^^^^-^k^  and  papers  generally,  including  these  deeds.  And  the  distinc- 
tion rests  on  sound  principles.  The  town's  records  of  the 
births  and  deaths,  as  of  the  choice  of  legal  officers,  and  meet- 
ings to  vote*  for  governor,  be.  are  in  their  nature  public,  estab- 
lished by  law  for  public  purposes  ;  whereas  the  town's  deeds 
of  a  piece  of  land,  its  note  or  bond  of  a  debt  due  ta  it,  are  in 
their  nature  private,  the  mere  private  muniments  of  private 
rights,  not  necessarily  a  part  of  the  records. 

^  6.  It  seems  to  follow  clearly,  that  the  deeds,  books,  and 
writings  of  a  private  corporation,  as  a  bridge  or  a  bank  corpo- 
ration, for  instance,  are  private  property,  and  generally  t>n  a 
footing  of  those  things  held  by  individuals,  and  the  court  never 
will  give  an  adversary  (unless  a  member)  or  a  stranger  to  the 
corporation,  a  general,  unlimited   view  or   inspection  of  its 
books  and  writings,  but  if  of  any ^  parts,  only  specified  parts, 
and  not  these  till  the  court  sees  the  exact  situations  of  the 
parties  and  bearings  of  the  evidence  sought  for.     And  on  the 
whole  the  best  principles  are  laid  down  in  Greaves'  case.  The 
prisoner  on  trial  cannot  be  ordered  to  produce  books  or  pa- 
pers against  himself,  yet  he  may  be  notified  to  do  it,  yid  his 
neglect  to  do  it  on  notice  will  authorize  copies  be.  to  be  used 
be. 
£^^  mV "n*       ^  '^'  ^^  ^^^  already  been  observed  that  only  the  original 
240  241.*  ^'  books  and  papers  of  a  private  corporation  are  legal  evidence, 
and  not  copies  ;  this  point  deserves  attention,  also.     The  Eng- 
lish lawyers  speak  of  the  copies  of  corporation-books  as  be- 
ing evidence. 
Peake's  E.         '^  8.  This  writer  says,  "  corporation-books,  concerning  the 
S'T^h^K*'^  public  government  of  a  city  or  town,  when  publicly  kept,  and 
r.  Mothersel?  the  entries  made  by  a  proper  officer,  are  received  as  evidence 
--Stra.  307,    of  the  facts  r,ontained  in  them  ;  and  so  examined  copies  of 
ly  246^829*—  them.     A  court  of  justice  will  not  order  the  production  of  the 
1  Phil!  Evid.  originals,  unles  a  particular  ground  for  that  purpose  is  laid  be- 
If^isi^^^''""  ^^^^  them."     It  will  be  observed  that  these  cases  respect  city 
and  town  records,  between  which  and  those  of  a  mere  pri- 
vate  corporation  there  is  a  very  considerable  difference :  and 
Moroman,      ^'^  ^  ^^^^  difference  between  the  several  parts  of  the  records* 
cited  1  Phil,   of  the  same   corporation.    Hence  in  Downes  t^.  Moreman, 
Evid.  839.      Bunb.  189,  Peake's  Evid.  65,  it  is  correctly  stated,  that  where 
an  old  agreement  was  in  the  Bodleian  library,  forbid  to  be 
flience  removed  by  the  Oxford  statutes,  a  copy  was  received 
as  evidence,  merely  because  the  original  was  thus  confined  ; 
s**  'imZ"'  ^^^  ^'  ^^  added,  that  which  is,  in  its  nature,  a  private  instru- 
i^PhiUEvid.  ^^^^  ^U  not  gain  a  credit  to  make  a  copy  of  it  evidence,  by 
339.  belonging  to  a  public  body,  and  remaining  in  its  custody  for 
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many  years.  Therefore  where  a  letter,  fifty  years  old,  was  Ch.  81. 
found  in  a  corporation  chest,  the  court  held  the  original  must  Art.  3* 
be  produced,  As  it  was  in  its  nature  private  evidence.  v.«^^v-^i^ 

§  9.  Order  in  the  treasury  office  itself  m\i?x  be  produced  in  ^*5f'^* 
evidence,  and  a  copy  is  not  evidence,  though  loog  filed  there,  Fuller?"^'' 
and  though  sworn  to  by  the  treasurer  to  be  a  true  copy  ;  for 
the  original  is  better  evidence,  and  may  be  had  or  taken  out, 
and  is  not  become  a  part  of  the  record.  This  was  a  forged 
order  on  which  money  was  drawn  out  of  the  treasury.  Thatch- 
er J.  contra.  Sewall  J.  said,  the  original  ought  to  be  produced 
to  identify  the  deft,  by  his  handwriting.  If  the  treasurer  can-, 
not  be  brought  here  by  a  duces  tecum^  the  original  order  may 
be  annexed  to  his  deposition  ; — deposition  rejected.  In  this 
case  the  reason  for  retaining  the  original  constantly  in  the 
treasury-office  did  not  apply,  as  in  its  nature  it  was  not  a  pa- 
per many  had  occasion,  or  might  have  occasion  for  at  the  same 
time ;  and  forgery  being  in  question,  it  was  necessary  for  the 
court  to  see  the  original  in  order  to  judge  of  the  handwriting* 

{^10.  Trespass  datuum  fregit ;  plea  not  guilty  :  held,  en-  6  D.  &  E. 
tries  made  in  his  book  by  a  third  person  deceased,  of  receipts  *2i,  ^"*™"' 
of  rents  from  his  tenant,  for  a  particular  estate,  were  not  evi-  ^3  ^^^, 
dence  to  prove  the  identity  of  the  land  in  an  action  between  — Ld.  Raym. 
two,  other  persons.     Those  entries  were  the  same  as  the  third  E^id'aoil*'^ 
person's  declaration,  as  to  a  particular  fact;    his   declaration 
would  be  but  hearsay  or  tradition,  and  this  is  not  evidence  as 
to  a  particular  fact ;  difierent  from  the  steward's  case,  who,  in 
his  books,  charged  himself  with  moneys.   A  party's  minutes 
can  be  evidence  only  when  he  makes  them  in  restraint  of  hi^ 
interest. 

^  11.  It  is  a  general  rule,  that  on  motions  for  the  prbduc-  See  a^^e,  8.10, 
tion  and  inspection  of  books,  the  party  applying  must  be  con-     ' 
cerned  in  interest ;  he  must  therefore  be  a  member  of  the 
company,  a  tenant  of  the  manor,  the  books  of  which  he  ap- 
plies to   inspect.     See  Hodge's  case,  a.  2,  s.  20  ;  2  W.  BL 
887,  Exeter,  Mayor  of,  v.  Coleman  ;  6  D.  &  E.  436  5  2  Stra.  Faroes  aaT 
646,  717,  12(KJ  ;  Bunb.  269  ;  8  D.  &  E.  690,  Southampton  —1  Phil.  Ev. 
V.  Graves,  confirms  Hodge's  case,  and  overruled  Lynn,  v.  Den-  337,660,851. 
ton  &  al.    There  can  be  no  inspection  till  issue  is  joined. 

§  12.  Or  if  the  party  applying  be  not  a  member,  the  books  ^o*7in« 
must  be  the  common  evidence  of  the  transaction  between  him  M*Ndily,'383, 
and  the  body  keeping  them,  so  as  to  be  for  this  purpose  the  ^i  ^'  ^b/  &• 
books  of  both  ;  as  the  entries  in  the  customhouse-books  of  |>^($  947. 
the  India  Company,  bank-stock,  and  transfer-books.  2  Ld.  — iWils!  240, 
Raym.  861  ;  2  Stra.  964,  Warriner  v.  Giles.  As  where  boun-  ^oK^w^'asp 
daries  were  entered  in  London,  after  the  fire,  then  viewed  as  242/Rexv.  ' 
public  books  for  the  landholders.  Id.  1006  ;  Crew  q.  t.  v.  Farnell, 
Saunders.    No  inspection  of  postoffice-books  in  collateral  ac-  "fe'Z—^str. 
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tions  :  and  Andrews,  274,  and  Stra.  646,  must  be  evidence 
for  both  parties,  necessarily  kept  by  some  one  hand ;  and  the 
evidence  applied  for  must  be  directly  material  in  the  cause, 
and  such  only  is  to  be  inspected,  and  such  only  as  relates  to 
the  applicant  himself; — question  touched  not  the  subject  in 
the  customhouse-books  ;  so  not  inspected.  On  an  informa* 
tion  against  the  vice-chancellor  of  Oxford,  for  a  misdemeanor 
in  his  office,  the  crown  was  not  allowed  to  inspect  the  statutes 
of  the  university.  See  1  Ld.  Raym.  705 ;  2  id-  927 ;  1  Wils. 
329 ;  1  W.  Bl.  27,  351,  Rex  v.  Heydon  above,  and  4  Burr. 
2489 ;  and  M'Nally,  240,  evidence  against  himself. 
ago^vT'i^  §  13.  Assumpsit  by  an  indorsee  against  the  indorser  of  a 
V.  Bamil  ^^^^  lodged  in  the  State  Bank  for  collection ;  the  messenger 
was  dead  who  gave  the  notice  to  him :  held,  his  memorandum- 
book  was  admissible,  in  which,  in  the  course  of  his  duty,  he 
entered  memoranda  of  demands  and  notices  to  promisers  and 
^  indorsers  of  notes,  left  in  the  bank  for  collection.  The  by* 
laws  required  such  a  book,  and  to  take  an  oath  faithfully  to 
perorm  such  duty,  which  was  administered ;— no  stress  was 
laid  on  the  oath. 

Art.  4.  Books  of  accounts j  especially  as  admitted  in  evi- 
dence in  Massachusetts,  and  some  other  States,  include  vari- 
ous charges  of  goods  sold,  small  sums  of  money  paid,  and  work 
done,  not  usually  made  in  shop-books } — a  party's  debts  and 
credits  in  his  books  bow  taken  together.  Ch.  52,  a.  2,  s.  11. 
^  1.  The  rule  in  Massachusetts  is,  and  ever  has  been,  to 
admit  in  evidence  books  of  accounts,  kept  in  the  daybook  or 
ledger  form  ;  as  to  the  sale  and  delivery  of  goods  ;  as  to  the 

f)ayments  of  sums  of  money  not  exceeding  $6.67  ;  and  as  to 
abour  performed ;  with  these  restrictions,  that  the  original  en- 
tries or  first  charges  be  produced  to  the  court  and  jury.  The 
creditor  must  swear,  if  the  charge  was  made  by  himself,  that 
he  made  it  at,  or  very  near  the  time  the  thing  was  done  ;  and 
that  it  is  true,  and,  if  required,  that  it  has  not  been  paid.  If 
a  clerk  made  the  charge,  he  must  swear  to  like  facts ;  and  if 
the  person  who  made  the  charge  be  dead,  his  handwriting 
must  be  proved  ;  and  if  a  clerk  be.,  that  he  was  usually  in- 
trusted by  the  creditor  to  make  such  entries  in  his  books,  and 
that  the  books  produced  in  evidence,  are  or  were  the  pit's,  ac- 
count-books. A  book  account  annexed  to  the  writ  or  filed  in, 
is  the  thing  to  be  proved,  and  by  the  party  using  this  kind  of 
evidence ;  and  as  this  is  evidence  from  the  interested  party 
himself,  and  repugnant  to  the  general  rules  of  evidence,  though 
perhaps  of  necessity,  it  is  to  be  admitted  under  every  guard 
and  security  the  nature  of  the  case  admits  of;  and  therefore 
it  is  one  of  the  best  precautions  to  require  the  party,  so  prov- 
ing his  account,  to  fiile,  in  the  case,  all  the  items  of  it,  as  ear- 
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ly  as  he  must  have  his  writ  servedi  or  his  account,  if  deft.,    Cr.  81* 
filed  in,  in  order  to  give  the  opposite  party  reasonable  time  to     Jlrt.  4. 
prepare  to  meet  them  ;   and  so  has  been  our  practice,  arising  St^y^J 
from  ancient  statutes  revised  and  included  in  the  act  of  Oct. 
SO,  1784,  and  of  Feb.  27,  1794.  Ch- 168,  Set-off.   The  par- 
ties in  Connecticut  make  oath  in  like  manner.     Svirift's  Evid. 
81,  91  ;  3  Day  37. 

^  2.  Cases.    In  this  case  our  Supreme  Judicial  Court  de-  Mast.  Essex, 
cided  that  in  proving  money  payments  by  book-charge  and  the  ^.  ^'  *7^* 
party's  suppletory  oatli,  no  one  item  or  charge  in  cash  must , 
exceed  40^.  or  ^6.67,  that  originally  it  was  found  necessary 
to  limit  this  kind  of  evidence  to  some  moderate  sum  ;  and  it 
appeared  from  immemorial  practice  that  this  was  the  sum. 

^  3.  In  this  case  Elizabetn  Cogswell,  executrix,  brocrght  as*  2  Mass.  R. 
sumpsit  against  DoUiver,  and  pursuant  to  the  statute  of  Oct.  80,  ^^Jjj  ^^f^ 
1784,  he  filed   his  account,  and  pleaded  never  promised,  and  error,  v.Dol* 
the  jury  in  the  Common  Pl6as  found  a  verdict  for  Dolliver,  l'^f.,^p*^j 
for  what  his  account  exceeded  the  pit's.,  and  she  tendered  a  214. ' '   ^ 
bill  of  exceptions  at  common  law,   (or  13  E.  I.) ;  this  was 
sealed  with  Uie  seal  of  the  Chief  Justice  of  that  court,  by 
which  it  appeared  that  DoUiver  admitted  the  pit's,  account  to 
be  just  and  true,  but  he  offered  his  account  filed  in  the  case 
in  evidence,  as  a  set-off,  and  to  prove  it,  ofiered  two  small 
memorandum  books,  "  not  kept  in  the  form  of  a  day  or  waste 
book,  to  be  supported  by  his  oath,  which  books  contained  the 
items  of  the  said  account  filed,  which  were  entered  therein, 
intermixed  with  various  charges,  notes,  receipts,  and  memo- 
randums, relating  to  the  deft's.  dealings  with  other  persqnSi 
alike  irregular,  in  whatever  blank  spaces  the  said  D.  happened 
to  find,  without  any  regard  to  order  of  dates  or  pages,  which 
books  also  contained  no  items  of  credit  for  said  testator."    The 
pit.  objected  to  these  books  being  in  evidence,  as  books,  not 
kept  as  a  waste  or  daybook,  but  loose  minutes  that  might  be 
made  at  one  time  as  well  as  another.     She  also  opposed  the 
statute  of  limitations  to  such  parts  of  the  account  filed  as  were 
'^  more  than  six  years  old  at  the  time  of  filing  thereof  iQ  the 
clerk's  office."    The  court  admitted  the  books,  supported  by 
the  deft's.  oatli,  in  evidence  to  the  jury  ;  and  observed, "  there 
were  items  charged   in  the  accounts  of  both  pit.  and  deft, 
within  6  years,  and   sundry  of  the  deft's  charges  being  like 
those  of  the  ph.,  for  articles  of  merchandise,  although  no  cred- 
it was  given,  by  either  party  to  the  other,  the  court  said  that  the 
account  filed,  and  account  annexed  to  the  writ  might  be  con- 
sidered as  mutual  accounts,  running  between  merchant  and 
merchant,  and  so  not  barred  by  the  statute  of  limitations." 

§  4.  The  errors  with  the  general  error  were  assigned  in  Error  In  the 
the  Supreme  Judicial  Court,  and  the  deft,  pleaded,  in  nullo  est  court.^  ' 
erratum^  and  the  judgment  was  affirmed. 
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Ch.  81. 

Art.  4. 


189,  CatKnl 
V.  Skoulding. 


4  Mass.  R. 

463,  Prince, 
admix.  V. 
Smith,  cited 
lPhi1.£vid. 
214. 


^  5.  la  this  cas6  the  sud  two  books  were  produced  for  the 
inspection  of  this  court.  No  case  was  cited  as  to  the  admis* 
sion  of  the  books,  but  Catling  v.  Skoulding,  6  D.  &  E.  189, 
was  read  as  to  the  act  of  limitations,  and  Esp.  D.  149.  And 
the  court  held,  that  account-books,  verified  by  the  party's  oath, 
though  not  regularly  kept  in  the  manner  of  a  daybook,  may  be 
given  in  evidence  to  the  jury,  who  are  to  judge  of  their  credit ;  that 
if  in  an  account,  any  articles  are  within  six  years,  they  will  draw 
after  them  the  articles  beyond  six  years,  so  as  to  take  them  out 
of  the  statute  of  limitations;  meaning,  no  doubt,  as  in  Catling  «• 
Skoulding,  and  as  the  Common  Pleas  stated,  there  aire  charges 
by  each  party  within  six  years,  and  some  of  die  court  observed, 
here  ^'  were  mutual  accounts  and  one  or  more  items  on  each 
side  within  six  years."  Sewall  J.  said,  he  recollected  *^  but 
two  sorts  of  objections  which  have  been  allowed  against  books, 
as  rendering  them  incompetent  evidence :"  1.  Their  not  ap* 
pearing  *'  to  contain  the  first  entries  or  charges  by  the  par^, 
made  at  or  near  the  time  of  the  transaction  to  be  proved  :'* 
2.  '^  Fraudulent  appearances  or  circumstances,  such  as  mate- 
rial and  gross  alterations,  false  additions^  he."  in  the  books 
themselves,  or  proved  in  any  manner.  But  there  are  many 
objections  to  the  credit  of  account-books  \  these  the  jury  must 
consider :  these  were  not  properly  ^'  mutual  accounts  between 
merchant  and  merchant."  And  though  the  Common  Pleas 
was  wrong  as  to  the  reason,  yet  the  direction  was  substantially 
fight. 

§  6.  In  this  case  the  pit's,  executor  sued  for  rent,  much  of 
which  had  accrued  above  six  years  before  the  action  was  com- 
menced, but  within  six  years  the  deft,  had  made  several  charg- 
es on  his  side ;  and  without  these,  the  pit.  must  have  been  bar- 
red all  his  rent  over  six  years'  standing,  as  without  them  there 
would  have  been  nothing  on  the  deft's.  part  to  revive  the  plt'a. 
claim,  or  shew  a  promise  of  adjustment. 

^  7.  In  this  action  the  court  decided,  that  if  original  entries 
by  the  creditor,  in  his  own  handwriting,  supported  by  his 
oath,  are  to  be  received  in  evidence,  in  (usumpsit  for  goods 
sold  and  delivered,  they  are  not  evidence  of  payment^?  of  mo- 
neys to  third  persons,  by  orders  of  the  debtor,  nor  of  such  de- 
mands as,  in  their  nature,  afibrd  a  presumption  that  better 
evidence  exists.  In  this  case,  SewaU  J.  observed,  that  this 
evidence,  by  book  and  party's  oath,  was  peculiar  to  New- 
England,  if  not  confined  to  this  State,  but  is  a  practice  long 
established,  and  which  ^^  seems  to  have  arisen  upon  the  most 
reasonable  grounds,  out  of  the  necessity  of  the  case,"  but  it 
ought  not  to  be  extended  ;  that  every  memorandum  of  a  shop- 
keeper or  labourer  is  not  to  be  admitted  as  his  book.  It  is 
essential  to  this  kind  of  evidence,  that  the  charges  appearing 


BOOKIS  OP  ACCOUNTS.  321 

in  the  handumting  of  the  party,  are  in  such  a  state  that  they    Ch.  81. 
may  be  presumed  to  have  been  daily  minutes  of  his  business    Art,  4. 
and  transactions,  in  which  regard  is  had  to  the  degree  of  edu-  V^W^ 
cation  of  the  party,  the  nature  of  his  employment,  and  to  the 
manner  of  his  charges  against  other  persons."     It  was  added, 
if  there  had  been  proof  that  the  intestate's  account,  drawn  out 
by  him,  was  a  copy  of  items  in  his  shopbook,  burnt  with  his 
house,  it  ought  to  be  admitted  as  the  best  evidence,  which  the 
case   admitted,  but  there  was  no  evidence  his  books  ever 
contained  such  items. 

'  ^  8.  In  this  case  it  was  held,  that  where  a  tradesman's  day-  ^  Mass.  R. 
book  contains  marks,  shewing  the  account  transferred  to  his  JJ^'^^swett 
ledger,  that  must  be  produced,  that  the  other  party  may  have  cited  i  Phil/ 
advantage  of  any  items  entered  in  it  to  his  credit*  |^^?-  ^^'^' 

^  9.  In  astumpsitj  to  support  the  pit's,  demand,  his  store-  i  wash.  virg. 
books,  in  the  handwriting  of  one  of  his  clerks,  since  dead,  R.  76,77,190, 
were  admitted  in  evidence,  and  the  president  of  the  court  ^n^say  ^^'^ 
said,  "  ever  since  the  decision  in  Lord  Torrington's  case,  the  £yi'd.  16.-- 
law  has  been  settled  that  a  book  of  accounts,  in  the  handwrit-  l  Salic.  285.— 
ing  of,  and  kept  by  a  clerk,  since  dead,  is  proper  evidence,  on  sm'i'p^"" 
those  facts  being  proved."  Et.  210, 214. 

§  10.  It  has  been  decided  in  Pennsylvania,  that  the  enUries  ^"p^^  ^ 
in  a  tradesman's  shopbook,  kept  by  himself,  "  are  evidence  „.  Hoops  &*** 
against  the  person  supplied  with  goods,  sold  and  delivered,"  al.,  276,  sio. 
from  the  necessity  of  the  case  ;  but  not  where  a  third  person  J^^i  "fifj'^* 
is  sued,  to  charge  him  with  goods  sold  to  another*  Price  v.  234.-2  Hen. 
Ld.  Torrington,  1  Salk.  286.  &_Mun.  644. 

^11.  In  South  Carolina,  original  entries  made  in  merchants'  j^^^y^  £vid.i5' 
or  tradesmen's  books,  are  held  to  be  good  evidence  to  a  jury,  38, 40, 119,  ' 
whether  proved  by  the  pit.  himself,  or  his  clerk ;  or  should  ^1  Tonne  r. 
the  pit*  be  out  of  the  State,  proof  of  his  handwriting  is  suf-  yvSa^'sH. 
Scient,  though  made  by  a  co-partner;  these  entries  ^re prima  ni. 
facte  evidence  of  delivery. 

^12.  In  Connecticut,  they  have  a  form  of  action  called  K»rby'sR.  71, 
book-debt,  in  which  the  pit's,  oath  is  admitted  to  support  his  ^^* 
demand,  but  it  lies  not  to  recover  money  paid  on  a  note,  and 
not  applied. 

$  13.  This  was  an  action  of  astumpnt^  on  an  account  an-  Mass.  Essei^, 
nexed ;    and  the  pit.  was  sworn  to  support  bis  charges  -made  ^'  ^'  ^^^ 
in  his  daybook ;   the  deft,  objected  to  this  kind  of  evidence  shiliaber  v. 
to  support  so  large  a  charge  as  seventy-eight  bushels  of  salt,  Bingham, 
in  one  item,  one  hundred  thirty-two  gallons  of  rum  in- anoth- 
.er,  &u;.  and  that  these  ought  to  be  proved  by  other  evidence; 
but  the  court  overruled  the  objections,  and  held,  that  as  these 
were  articles  of  merchandise,  as  to  whic|i  the  court  had  made 
no  distinction,  as  to  quantities,  the  evidence  must  be  admitted ; 

▼OL.  III.  41 


322 


EVIDENCE. 


Ch.  81. 
Art.  4. 

Mats.  EsseSi 

Nov.  1800, 
Coffio  9. 
Crora. 


8  Johns.  R. 
211,  Casev. 
Potter,  admr. 
—10  East, 
109. 


13  Mass.  R. 

427,4J29, 
Faxon  r.Hol- 
lis,  cited  1 
Pbil.  Evid. 
214. 


Chipmaot 

Bul.N.Pje82, 
283,  Ld.  Tor- 
rington's 
case,  Evans 
r.  Lake. — 
See  Clerk  v. 
Bedford, 
Bul.N.P.282. 
—Cooper  f>. 
Marsden,  1 
Esp.  N.P.  C. 
1.— 4Taan. 

5eo. 


but  as  to  money,  there  had  been  a  distiactieD  made,  and  40f« 
was  the  rule. 

%  14.  This  was  assumpsit  for  the  pit's,  medichie  and  attend- 
ance to  one  Amory,  an  old  roan  in  the  deft's.  family,  who  did 
such  work  as  he  was  able  to  do.  Court  held,  the  pit.  might 
swear  to  his  book  charges  made  against  Cross,  for  medicine 
he.,  to  Amory  ;  but  that  his  book  and  oath  were  only  evi- 
dence the  service  was  performed,  but  no  evidence  Cross  was 
to  pay  for  Amory,  but  this  fact  must  be  proved  by  other  evi- 
dence. 

^15.  Debt  by  administrator  for  money  lent  by  the  inte^ 
tatc ;  held,  his  book  of  accounts  containing  the  original  charge 
in  his  handwriting,  was  not  admissible  evidence  for  the  pit ; 
but  charge  of  goods  sold  and  delivered,  may  be  in  aid  of  oth- 
er evidence  by  usage.     See  12  Johns.  R.  461. 

^16.  This  was  assumpsit  for  work  and  labour,  by  a  black- 
smith ;  he  made  his  first  charges  on  a  slate,  and  from  that 
transferred  them  to  his  book,  kept  in  the  ledger  form,  and  rob- 
bed them  off  from  the  slate ;  this  book,  verified  by  his  oath, 
was  admitted  in  evidence ;  the  manner  of  keeping  his  accounts 
was  also  stated  by  him  on  oath  ;  he  produced  witnesses  to 
prove  the  price  of  the  labour ;  the  objection  was  that  this 
book  did  not  contain  the  original  entries  by  the  pit's,  own 
shewing.  Held,  that  this  evidence  was  according  to  the  usage 
of  the  country  from  its  early  periods ;  though  of  dangerous 
nature,  it  is  necessary  for  the  security  of  tradesmen  and  small 
dealers,  generally  unable  to  keep  clerks ;  the  ledger  form  is 
no  objection,  for  in  this  way  mechanics  usually  keep  their  ac- 
counts, especially  in  the  country  ;  <<  the  entries  in  this  book 
may  be  considered  original;  this  book  is  proper  for  the  inspec- 
tion of  the  jury.    Yerdict  and  judgment  for  the  pit. 

$  17.  Proprietary  records  are  primd  facie  evidence  of  Ie« 
gal  publication  of  a  warning  for  a  proprietar}'  meeting. 

^18.  Several  EngUsk  cases  further.  Tradesmen's  books. 
7  James,  s.  12,  enacts,  that  shopbooks  of  tradesmen  shall 
not  be  evidence  ftfter  a  year  he. ;  this  implies  it  is  evidence 
within  the  year,  to  be  admitted  with  some  corroborating  cir* 
cumstance,  as  that  the  shopman,  clerk,  or  servant,  who  made 
the  entries,  is  dead,  and  his  handwriting  proved,  and  that  he 
usually  made  entries.  The  question  was,  whether  certain 
goods  were  sold  to  Lake  himself,  or  to  him  in  trust  for  Sir  S. 
Evans ;  they  had  been  bought  in  Lai:e's  name ;  Sir  S. 
Evans'  shopbook  was  admitted  to  prove  he  had  paid  for 
the  goods  in  full,  after  proving  there  was  nothing  in  Lake's 
books  as  to  them ;  that  Sir  S.  Evans  had  several  receipts  for 
part  payment  of  the  goods,  on  which  bis  shopkeeper,  deceas- 
ed, referred  to  the  shopbook  of  Sir  S.  Evans,  m  wluch  there 
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)firas^ui  entry  for  the  payment  of  money  for  the  whole  of  the    Ch.  81. 
goods.  These  English  cases  do  not  seem  to  be  of  much  use  in    Art,  5. 
our  practice.  v^^*^/'-^^ 

Shopbooks  are  admitted  in  eridence  in  several  of  the  States,  Ld'lll.'s^^iv' 
of  goods  sold  and  delivered,  or  of  work  and  labour ;  the  £^2^.  8i  kc* 
principles  of  the  practice  in  Massachusetts  (her  common  law) 
seem,  in  this  respect,  to  be  adopted  in  Connecticut  by  stat- 
ute ;  the  same  principles  seem  to  be  adopted  in  Pennsylvania 
by  practice*  1  Dallas,  85,  238,  272 ;  1  Bin.  234 ;  4  DaUas, 
153;  South-Carolina  by  statute,  1  Bay.  40 ;  2  Do.  172. 

Abt.  5.  There  are  books  of  several  kinds  besides  those 
before  named,  which  are  evidence  when  corroborated  by  cth* 
er  evidence, 

^  I.  Attorney's  book.    The  pit's,  lessor  claimed  under  an  ^^^'^'  i^^> 
old  entail  in  a  family  settlement ;  and  there  was  a  question,  if  Gmtrliie' 
tenant  for  life  had  surrendered,  to  make  a  tenant  to  the  pra^  eited  i  Phil. 
cipe,  and  the  deft,  contended  it  ought  to  be  presumed  after  f  JjJ  fS^ 
the  recovery  had  been  suffered  forty  years ;  and  to  fortify  this  lo  £ast,  lis. 
presumption  he  offered,  and  the  court  admitted,  the  debt-4>ook  — Esp.D.TTfi. 
of  an  attorney  long  since  deceased,  in  which  he  charged  £32  ^  ^P*  ^' 
for  suffering  the  recovery,  and  in  this  sum  were  charged  20^. 
for  drawing  a  surrender  of  the  tenant  for  life,  and  20«.  more 
for  engrossing  the  two  parts  thereof,  in  which  book  the  bill 
appeared  to  be  paid.     Peake,  Morgan,  and  others,  cite  this 
case  as  a  law ;-— this  book  was  admitted  merely  to  aid  the  pre- 
sumption. 

^  2.  HerakTs  books  are  evidence  to  prove  a  pedigree,  but  Bui.  N.  p. 
then  there  must  be  a  copy  of  the  rolls  or  ancient  books  in  the  ^9"!^ f  g'[*'* 
Herald's  ofBce,  an  extract  from  them  of  a  pedigree  will  not  162.I.1     ^ 
be  sufficient,  as  it  is  not  the  best  evidence  to  be  had.    Entries  Cowp.  601, 
in  family-bibles,  and  inscriptions  on  a  tomb-stone  prove  a  ped-  f  **®;i5*^*'' 
igrec.     1  Phil.  Ev.  326.  ^' 

§  3.  liOgbook  of  a  man-of-war  is  evidence  to  prove  when  Peake's  E.67, 
a  ship  became  part  of  her  convoy.     1  Esp.  R.  427.  Disraeli  v. 

So  it  was  admitted  as  the  best  evidence  to  prove  facts  usu-  Mi^.^9.  j. 
ally  entered  in  logbooks,  as  being  a  true  history  of  the  voy-  Coort,  iuM 
age.    Sewall  v.  Fellows.     Where  a  muster-book  is  evidence,  ^^^* 
M'Nally,  327,  328. 

$  4.  Books  of  history  are  evidence  of  matters  that  relate  '  SMk-SSK^ 
to  the  nation.  But  Camden's  Brittannia  is  not  evidence  of  a  ^eft/^' j^' 
particular  custom  or  fact.  As  in  this  case  chronicles  were  -4>eake'8  e. 
admitted  to  prove  that  King  Philip  did  not  take  the  style  in  ^Za^^' 
the  deed  at  that  time,  Charles  V.  of  Spain  not  having  then  Evid.324' 
surrendered,  to  prove  which  fact  history  was  good  evkience.  326,  m ' 
I  Phil.  Evid.  330,  333,  338. 

$  5.    JSTavy  office  bookj  the  manner  of  keeping  it  being  Bui.  N.  p. 
proved,  was  admitted  as  evidence  of   a  death,  with  the  ^*^.m*n2 

^y,  327. 
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Ch.  81*    mark  D.  against  the  name  $  being  proved  death  was  so  Qsuat« 
Art.  5.      ly  entered.     1  Phil.  Ev.  330. 

v^^^v^^^  (^  6.  Priton'iooks.  These  also  kept  from  day  to  day,  in 
^7^''  ^'  ^  public  prison,  are  evidence  to  prove  the  time  of  the  prisoner's 
Aikles-l^Sea  discba^e,  there  being  other  proof  of  a  discharge.  1  Phil. 
8. 16,  cited     £vid.  329. 

PcaWs^E^;  ^  '^-  -B«»»*-*<w>*»-  These  are  of  modem  date.  Though  they 
Britton  r.  '  do  not  resemble  public  records,  *^  but  are  rather  memoranda 
Cope.—!  of  contracts  of  individuals ;  yet  as  they  concern  the  public  in 
asil  aitey  V.  S^^^^9  ^^d  are  necessarily  confined  to  one  place,  judges 
May.— Esp.  have,  by  analogy  to  cases  of  Tecatds^  permitted  copies  to  be 
St  ^^^M^  ^^^  ^°  evidence."  Thus  to  prove  a  transfer  of  stock  in  the 
stra.  1073.—  public  funds,  copies  from  the  bank-book  are  good  evidence ; 

and  the  like  seems  to  be  the  case  as  to  the  books  of  the  East 

India  Company,  though  this  point  has  not  been  formally  settled. 
4  Esp.  R.  88.      $  8.  Lloyd's  books,  admitted  as  evidence  of  ti  capture,  ndt 

of  notice  to  the  underwriter.     3  Esp.  R.  242. 
6  Mass.  R.  ^  9.  In  this  action  our  court  decided,  that  if  an  oath  be  ad- 

E^Mi^ c^^'  ministered  by  a  justice  of  the  peace,  his  certificate  thereof 
burn  v.'EUis.  ^^^Y  ^^  evidence  of  the  fact,  and  an  entry  by  the  parish  clerk 
— i£ast,4e6.  of  it  in  the  parish  book  is  not  sufficient ;   and  such  entry  is 

evidence  only  when  the  clerk  himself  administers  the  oath. 
8  D.  &  E.  $  10.  Books  to  aid  one^s  memory.  In  this  action  the  question 

V^e^M^  ^^^*  ^^^^  ^™®  ^^  *®  ^^^  ^®  annual  holdings  of  the  several 
1  East.  460.    tenants  expired.     Aldridge,  the  witness,  went  round  with  the 
—2  Wheat,     steward,  who  received  the  rents  of  the  several  tenants,  whose 
ncssVatire'-    declarations,  as  to  the  times  they  became  tenants,  were  noted 
coarse  to  a     in  a  book  at  the  time,  some  by  Aldridge,  and  some  by  the  re- 
book,  but  did  ceiver;   the  book  was  not  in  court,  but  Aldridge  had  made 
U%£nitted!    ^^^  extracts  out  of  it;  he  spoke  solely  from  his  extracts, 
having  no  memory  of  his  own  of  those  specific  facts.     Held, 
the  book  must  be  produced,  unless  the  witness  could  recollect 
the  dates  and  facts  in  it,  and  that  it  was  not  enough  for  him  to 
speak  from  his  extracts. 
4D&E514       Treapast.    Plea,  soil  and  freehold.    The  pit.  made  title 
616,  Barry  v!  under  Lord  Barrymore,  and  ofiTered  in  evidence  several  items 
Babbington,    Jn  a  book,  in  the  haadwriting  of  one  Ashley,  Lord  B's.  stew- 
128.— 2  stra!  ^^  several  years  before,  since  dead.     It  was  a  common  day- 
1129.— 3        book,  and  related  to  the  affairs  of  Ashley's  several  employers; 
832^H^^'iir9  ^^  three  items  in  question  were  memoranda  of  monies  paid 
Brooks!— 3  '  Ashley  by  several  persons  byname,  (but  whose  situations  were 
Taon.  906.—  not  mentioned,)  on  B's.  account  for  trespasses  on  the  common 
i2!^See'  Cb!  ^^  question,  the  first  item  was  in  1739,  the  last  in  1785  ;  on 
D7ia.d,8.ao!  argument  this  evidence  was  admitted,  though  objected  that 
Ashley  did  not  make  the  entries  on  oath,  nor  could  the  deft, 
cross-examine  him ;  (but  Ashley  charged  himself.) 
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Produetian  of  hooh  and  papen.  Ch.  81. 

(^11.   This  was  an  action  for  money  had  and  received,    Art.  5. 
brought  by  Warner  of  Portsmouth,  in  New  Hampshire,  v.  v^^-v-^^ 
IVecodiick  b  Thwaite,  of  London,  aliens,  in  the  court  of  gj^^g^^jj^^c?' 
Common  Pleas,  in  Sufiblk  county,  and  removed  by  the  defts.  Tem"i799,' 
into  the  Circuit  Court,  on  giving  securi^  to  prosecute  itc-  In  Waroer  r. 
the  preceding  June  Term,  on  the  motion  of  the  defts'.  counsel,  Trecothecfc 
(Dane  b  Lowdl,)  Warner  was  ordered  to  produce  the  books 
and  papers  in  his  possession  and  power,  material  to  the  issue, 
(which  was  never  promised,)  and  on  his  motion  by  bis  coun^ 
sel,  Gore  &c.,  the  defts.  were  ordered  to  do  the  same ;  these 
books  and  papers  were  concerning  many  and  long  accounts 
between  the  parties,  and  the  production  was  ordered  on  the 
15th  section  of  the  act  of  Congress  of  September  24,  1789, 
which  enacts  that  aH  the  courts  of  the  United  States  *^  shaH 
have  power,  in  trial  of  actions  at  law,  on  motion  and  due  no- 
tice thereof  being  given,  to  require  parties  to  produce  books 
and  writings  in  their  possession  or  power,  which  contain  evi- 
dence pertinent  to  the  issue,  in  cases,  and  under  circumstances, 
where  they  might  be  compelled  to  produce  the  ^ame  by  the 
ordinary  rules  of  proceeding  in  chancery.'*     If  the  pit.  re- 
fuse, judgment  of  non-suit,  and  if  the  deft.,  judgment  of  de- 
fault.    This  law  of  the  United  States  is  very  broad,  and  leads 
to  an  interesting  question,  what  books  and  papers  is  one  bound 
to  {Ht)duce  in  chancery.   In  Amey  v.  Long,  9  East,  473, 486, 
see  several  rules ;  and  1  Esp.  R.  405.     Ld.  Kenyon  held,  a 
witness  is  not  bound  to  produce  his  private  papers. 

§  12.  By  a  statute  of  the  State  of  Vermont  "  the  Supreme  1  Tyler,  27?, 
Court  of  Judicature  and  county  courts,  have  power  in  the 
trials  of  actions  at  law,  on  motion  and  due  notice  thereof  being 
given,  to  require  the  parties  to  produce  books  and  writings, 
in  their  possession  and  power''  &c.  This  law  seems  to  have 
been  copied  from  that  of  the  United  States,  and  is  no  dou6t 
more  just,  as  it  is  the  same  as  to  both  parties,  than  some  of  the 
rules  before  stated  made  on  corporations,  (a.  3.)  But  the  jus- 
tice even  of  this  rule  may  be  doubted,  as  it  evidently  gives 
the  party  who  keeps  no  correct  books  or  papers,  or  falsely 
evades  the  production  of  those  he  has,  undue  advantages  over 
the  party  who  keeps  correct  books  and  papers,  and  honestly 
produces  them  when  called  upon.  But  few  of  the  individual 
States  have  adopted  this  kind  of  law.  The  rule  seems  far 
more  just,  that  enables  a  party  to  require  the  other  to  produce 
certain  specified  papers  named,  and  their  contents  described, 
and  the  judges  to  enforce  the  requisition  so  far  only  as  shall 
appear  to  them  proper,  just,  and  equal  in  regard  to  each  paper 
or  book  called  for. 
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Ch.  81.  ^  13.  And  in  Bany  v.  Babbiogton,  this  article,  Ashhurst  Jr 
Art*  6.  said,  if  Liord  Barryinore  had  sued  Ashley,  his  steward,  for 
v^i*v«^»/  money  had  and  received,  '*  he  might  have  given  him  notice  to 
iTtti  *'  ^  Produce  the  hooks  in  wUch  the  entries  were  made,  and  they 
9l&urt!^'478,  would  have  chai^ged  the  steward  with  the  receipt  of  these 
Ameyf.  sums;"  and  on  the  principle  the  court  may  safely  presume 
Wii?^8M**  a  man  will  not  charge  himself  with  monies  as  received  of  A 
Cited  1  Phil,  to  aocount,  udlcss  in  fact  he  did  receive  the  monies  of  A,  and 
vf^^AdZr^  for  the  cause  ex[H*essed  in  charging  himself. 
Sect.  ^"'  And  as  to  the  books  of  an  incumbent,  respecting  tithes,  &c. 
ch.  89,  a.  2,  sec  6  D.  &  E.  123 ;  4  Ves.  43'— is  evidence  for  his  successor* 
«'  ''*  ^  14.  Proper  evidence  of  a  diploma^  or  of  a  degree  eon- 

SD. k,E,20»  ferred  fyc.     1.  That  the  corporation  by  its  constitution  has 
iSIornton!"*  P<>wer  to  confer  the  degree,  as  of  doctor  of  law,  of  physic  &c. : 
See  2  Phu.     2.  That  ihe  seal  affixed  is  the  seal  of  the  corporation  :  3. 
wvl^i^liT  '^^^  books  of  the  corporation  in  which  the  degree  is  entered, 
Evidri82      or  a  copy  proved  by  a  witness ;  as  to  which  a  deft,  to  prove 
188,808.-1     he  was  a  doctor  of  laws,  produced  in  evidence  the  books 
1,^21^'  fix>m  the  University  of  Oxford,  which  contained  the  act  of  the 
corporation  conferring  the  degree.    And  Lord  Kenyon  deem- 
ed this  good  evidence,  **  because  it  was  the  best  evidence  of 
the  fact.    A  mere  certi6cate  given  by  the  officers  of  the  cor- 
poration, with  a  seal  affixed,  is  not  evidence,  because  not  a 
copy  from  the  corporation  books,''  neither  *^  the  original  act  of 
the  corporation  conferring  the  degree,  nor  an  examined  copy  of 
it."     *^  As  an  original  act,  it  should  have  been  proved  the  s^al 
affixed  to  it  was  3ie  seal  of  the  universi^,"  or  "  if  considered 
as  a  copy  it  should  have  been  compared  with  the  original  book 
by  the  witness  who  produced  it." 
8  Bot  li  P         ^  ^^*  PriiOfirbfoh.    In  this  case  the  court  held,  that  the 
188, 191,       prison-books  of  the  Fleet  and  King's  Bench  prisons,  though 
Salle  it  al.  v.  admissible  evidence  to  prove  when  prisoners  were  committed 
^P^^ffyl^^  and  discharged,  yet  not  admissible  evidence  to  prove  the 
882.  cause  of  commitment.     Though  this  cause  be  extracted  from 

the  warrants  of  commitment  and  mserted  in  the  prison-books, 
Uach's  C.  L.  ijjg  committitur  is  better  evidence  that  the  bankrupt  in  this 
case  was  committed  for  debt,  so  should  have  been  produced. 
10  East,  109,  ]^  1^*  Charge  in  a  physidan^s  booke  how  evidence  of  a 
223,  Higham  chud^s  hirth  in  an  action  between  others.  This  was  a  writ  of 
citedTp^l.  error,  in  which  case  a  material  question  was,  on  what  day  of 
Evid.  ^7,  April  1768,  William  Fowdeo  jr.  was  bom  ;  so  if  he  suffered  a 
fhu  ^1 '  *  recovery  while  a  minor  or  when  of  age.  Several  witnesses^  on 
See  16 'East,  ^^  3^^°^  testified  to  his  being  born  in  April  1768,  and  some 
38.  were  confident  before  the  middle  of  the  month;  but  they 

could  not  remember  the  precise  day.  To  fix  the  day  it  was 
proved  Dr.  Hewitt  was  the  man-midwife  who  delivered  the 
mother ;  and  his  son  brought  in  his  book  in  which  he  regularly 
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oDtwed  his  bunoess,  and  proved  Dr.  Hewitt  had  been  dead 
about  twenty  years,  and  in  d>is  book  (among  other  regular 
ebarges  of  the  sort)  was  this,  **  22  April  1768,  38,  Richard 
Fallows's  wife,  Bramhall,  FUiiu  circa  Aor.  9  fnoMin :  cum 
forcipe  ^e.  paid.**  38  referred  to  his  ledger.  This  evidence 
was""  admitted,  and  held  well,  on  the  groundi  if  a  person  have 
peculiar  means  of  knowing  a  fact,  and  makes  a  declaration  or 
written  entry  of  the  fact,  which  is  against  his  mterest  at  the 
time,  it  is  evidence  of  the  fact  as  between  third  persons  after 
his  death,  if  he  could  have  been  examined  to  the  fact  in  his 
life  time.  On  this  evidence  the  jury  found  the  ehild  bom 
April  22j  1768,  and  not  April  2, 1768,  as  some  witnesses  were 
inclined  to  believe  &c.  See  Warren  v.  Grenville,  Barry  «• 
Babbington,  Stead  «.  Heaton,  Outram  «.  Morewood.  It  was 
urged  that  the  time  or  place  of  a  child's  birth  is  not  matter  of 
pedigree,  so  not  to  be  proved  by  hearsay  evidence.  See  Doe 
V.  Thynne,  10  East,  206  ;  Roe  t;.  Rawlings,  7  East,  279, 291. 
If  Dr.  Hewitt  had  been  alive  at  the  time  of  the  trial,  he  un- 
doubtedly would  have  been  a  competent  witness,  that  the  said 
son  was  bom  April  22,  1768.  And  as  he  marked  his  charge 
paid,  he  could  have  no  motive  to  make  a  wrong  charge  or 
entry  in  his  book ;  and  this  act  in  making  it  at  the  time  by 
him  was  a  part  of  the  ra  acta  in  the  usual  course  of  business ; 
hence  gocKl  evidence  in  connexion  with  the  other  testimony, 
though  to  a  particular  fact,  and  though  not  on  oath,  and  not 
cross-examinable  by  the  party  against  which  produced. 

(^  17.  In  admitting  numerous  books  in  evidence,  the  rale  as 
to  the  best  evidence  is  strictly  adhered  to,  and  practice  is 
much  regarded  ;  hence,  originsJ  entries  are  not  always  requir* 
ed,  but  £e  usual  evidence.  Therefore,  the  day*book  of  a 
public  person,  containing  a  narrative  of  the  transactions  of  the 
prison,  has  been  received  as  proof  of  the  time  of  the  prison* 
er's  commitment  or  discharge  ;  Rex  e.  Aickles,  1  Leach  Cr. 
C.  436 ;  but  not  to  prove  the  cause  of  commitment,  Salts 
b  al.  V.  Thomas,  3  Bos.  b  P.  188,  191.  The  reason,  as  to 
the  time  of  commitment  and  discharge  the  daybook  was  the 
usually  best  evidence  to  be  expected ;  but  as  to  the  cause  of 
commitment  the  eammitiitur  preserved  was  better  evidence. 
As  to  the  original  evidence,  the  above  daybook  admitted, 
contained  entries  aot  made  by  the  clerk  who  produced  it  on 
bis  own  knowledge  of  the  facts,  but  generally  from  the  infor- 
mation of  the  turnkeys,  and  often  from  their  endorsements  on 
the  backs  of  the  warrants,  which  warrants  were  afterwards 
regularly  filed.  The  court  admitted  the  contents  of  the  books, 
bemg  made  and  kept  according  to  constant  and  established 
practice  of  the  public  persons,  though  olijected  the  entries  in 
them  were  mere  copies,  and  that  the  original  minutes  when 
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Ch.  83.  taken  ought  to  be  produced.  So  a  parish  register  of  chriaten-  • 
Art.  1.  mgs  was  received  in  evidence  as  an  authentic  book,  though 
the  constant  practice  in  the  parish  was  to  make  a  memoran- 
dum of  the  christemngs  in  a  daybook,  from  which  entries 
were  made  some  time  after  into  the  registor.  The  daybook 
seems  to  have  been  viewed  by  a  majority  of  the  judges  in  a 
trial  at  bar,  as  a  mere  memorandum,  and  the  other  book  waa 
considered  by  them  as  the  only  register,  and  they  said  there 
could  not  be  two  registers  in  the  parish.  The  question  was, 
if  the  pit.  was  legitimate ;  in  the  register  he  was  entered  aa 
legitimate,  but  in  the  daybook  B.  B.  that  is,  base  bom. 
Cited  1  Phil  Evid.  3SS,  333.  See  1  Starkie,  179,  Hu^s  v. 
Wilson. 


CHAPTER  LXXXn. 


CERTIFICATES  AND  COPIES  IN  EVIDENCE. 


Lynch  v.  A^^'  ^*    ^  1.  It  is  a  rule,  and  must  be  of  necessity-,  tfabt 

darfcc,         wherever  the  original  is  evidence,  and  is  confined  to  some 
244*— Stra^'  place,  and  cannot  be  carried  from  court  to  court,  without  man- 
I26i646,'7i7,  if^st  hazard  to  the  pnblic,  and  great  inconvenience,  copies 
INM.— Dougi.  properly  authenticated  must  be  evidence.     And  according  to 
643, 57a.       ^jjjg  yyjg  J3  ij,^  general  practice.  The  only  difficulty  in  practis- 
ing on  this  rule  is,  in  knowing  when  a  record-book,  deed,  or 
paper,  is  properly  kept  in  one  place,  and  is  not  to  be  carried 
as  evidence  firom  place  to  place.  3  Salk.  154;  1  Ld.  Raym. 
154 ;  12  Mod.  24  ;  1  D.  b  E.  456 ;  2  Stra.  1073 ;  1  PhiU 
Evid.  176,  206, 338,  339. 
1  Pha.  Evid.      $  2.  A  second  rule  is,  that  when  originals,  themselves  evt* 
810.  dence,  are  lost  by  time  aad  accident,  copies  are  evidence.  1 

Phil.  Evid.  176,  178. 
4  Man.  810.        A  third  general  rule  is,  diat  a  copy  of  a  copy  is  no  evidence, 

tliough  the  strongest  possible  evidence  is  not  necessary. 
6  D.  It  E.  ^  fourth  rule  is,  every  copy  must  be  proved  according  to 

W.  law. 

Fifth  rule,  if  a  statute  make  a  copy  evidence,  the  origi- 
nal is  evidence. 

(^  6.  It  is  undoubtedly  true,  that  all  the  acts  and  resolves  of 
the  Federal  and  State  legislatures,  executives,  and  judicial 
courts  are  evidence,  and  confined  to  one  place ;  hence,  evi- 
dence in  them  must  generally  be  useless,  or  copies  ovist  be 
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evidence,  sind  so  our  laws  consider  them.  And  though  a  pri-  Ch.  82. 
▼ate  act  or  resolve,  not  concerning  the  public,  is  not  viewed  as  Art.  1. 
a  law,  but  a  fact,  yet  it  must  be  proved  like  other  records  of  v^^-vr^^ 
private  rights  by  cities  from  the  originals,  attested  by  the  pro* 
per  officer,  or  authenticated  according  to  law,  as  before  ob- 
served in  chapter  81,  It  has  ahready  appeared  there  are  sev- 
eral ways  to  prove  or  to  authenticate  copies.  As  to  private 
acts  and  resolves,  the  general  rule  is,  the  copies  of  them  must 
be  examined,  and  attested  by  the  officer  made  the  legal 
keeper  of  the  originals,  but  a  special  law  may  be  passed  to 
authorize  some  other  mode  of  proving  copies,  as  Massachusetts 
act  of  Feb.  15,  1806,  and  so  of  public  acts  generally,  but  of 
them  the  judges  may  receive  the  evidence  before  described. 
As  to  **  the  records  and  proceedings  of  the  courts  of  any  State," 
of.  which  copies  are  to  be  used  in  another,  they  must  be 
proved  according  to  the  said  act  of  Congress  of  May  26, 1790. 

^  4.  Sometimes  the  original,  not  in  its  nature  confined  to  Act  of  Con- 
one  place  is  so  confined  by  statute,  and  a  copy  made  evidence,  fJ^^LAP*^ 
as  by  this  act  bonds  given  by  marshals  ^^  of  any  district  for  the     ' 
faithful  performance  of  the  duties  of  his  office  shall  be  filed 
and  recorded  in  the  office  of  the  clerk  of  the  District  Court 
or  Circuit  Court,  setting  within  the  district,  for  which  such  mar- 
shal shall  have  been  appointed,  and  copies  thereof  certified  by 
the  clerk  under  the  seal  of  the  said  court  shall  be  competent 
evidence  in  any  court  of  justice."    This  is  the  usual  mode  of 
authenticating  copies  by  signing  and  annexing  the  seal  in  the 
transactions  of  the  United  States,  and  of  most  of  the  individ- 
ual States.  There  are,  however,  some  exceptions  ;  Massachu- 
setts is  one ;  here  the  seal  is  generally  omitted,  especially 
when  to1)e  used  within  the  State. 

^  5.  In  this  case  a  printed  copy  of  an  act  of  the  legislature  i  Dali.  468, 
of  Virginia,  printed  by  the  law  printers  there,  and  stitched  ^ompson  «. 
up  with  a  few  other  acts  in  a  blue  paper  cover,  was  deemed     ""**'* 
to  be  good  evidence  in  Pennsylvania  to  be  read  to  a  jury. 

^  6.  In  this  suit  the  copy  of  a  manifest  of  a  vessel's  cargo  United  States 
was  admitted  to  be  read  in  evidence  in  a  criminal  prosecution,  4  ]Q^ii°4i2-« 
for  destroying  a  vessel  &c.,  according  to  act  of  Congress,  it  Bay.  E.  as/"' 
appearing  that  the  same  was  certified  under  the  hands  and  ^  v.  Nel- 
seals  of  the  customhouse  officers  of  Baltimore.     And  by  the  M'Naii*y7248, 
4  vol.  iJnited  States  Laws,  p.  311,  312,  21  section  of  the  im-  and  Man«. 
post  law,  it  is  made  the  duty  of  the  collector  of  the  port  "  to  jfaZkin  v 
record  in  books  kept  for  that  purpose  all  manifests ;"  and  Smith,  sira. 
hence  the  copy  ofiTered  was  viewed  as  unexceptionable,  being  i^- 
also  attested  to  by  a  witness  who  compared  the  copy  with  the 
record.  1  Phil.  Evid.  929. 

<^  7.  So  the  attested  copy  of  a  patent  recorded  in  a  county  2  Wash,  are, 
court  was  hekl  to  be  as  authentic,  as  one  obtained  from  the  j^l^^^ 
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Ch.  82.  records  of  a  register's  office,  because  so  recorded  hy  hw^ 
Art.  I.  So  of  a  will  where  the  original  is  lost  after  proved.  Taylor  &3, 
\^^^\^^  1  Dall.  266. 

Taylor,  26,  ^  8.  And  it  is  a  general  rule,  that  wherever  an  iostranieBt 
J*Beard"—  ^'  Writing  in  order  to  be  valid  is  required  to  be  recorded,  tbea 
Bay.  E.  35.—  ^  copy  certified  by  the  register  is  sufficient  evidence  for  the 
16  East,  109.  party  who  ought  to  have  the  original  if  it  be  lost,  and  is  cooh- 
plete  evidence  for  a  stranger  who  has  not  the  original. 

3^'°Ra^an  '^  ^'  ^^  ^^^  ^^^^  ^"  ^^'*  ^*^®'  ^^^^  certified  copies  of  the 
V.  West!^*^  proceedings  by  commissioners  of  bankrupts,  when  finished  and 
Bay.  £.  36.     filed  in  the  District  Court  are  primd  facie  evidence,  against  all 

persons,  of  the  commission,  trading,  and  act  of  bankruptcy. 
Bay.  £.37,        (}  JO.  In  this  action  office  copies  of  a  judgment  rendered  in 
Kln^WsV^—    *®  Circuit  Court  of  the  United  States  for  the  Massachusetts 
£sp,  D.  747.  District  were  offered  in  evidence,  and  admitted,  though  not 
under  seal ;  and  the  court  said,  this  being  a  record  of  a  court 
of  the  United  States,  and  not  a  State  court,  and  so  not  within 
the  act  of  Congress  of  May  26,  1790,  it  remained  widi  the 
court  to  decide  on  the  sufficiency  of  the  evidence ;  and  the 
rapde  of  certifying  a  record  observed  here,  being  the  ordinary 
method  in  Massachusetts,  instead  of  the  technical  exeroplificaf- 
tion,  the  court  held  it  sufficient. 
Peake'8  £.28.      ^  1 1.  There  is  a  third  kind  of  copy  ;  that  is,  one  "  examin- 
ed with  the  original  by  a  witness,  and  proved  by  him  on  oath.'* 
See  1  Phil.         The  exemplifications  or  copies  under  seal  are  considered 
^- 2^^  of  higher  authority  than  any  sworn  copies,  in  England,  and 
£ic.-^Bul.  N.  '^^^  of  the  States ;  because  it  is  that  the  court  examines  and 
P.  225, 229.    compares  more  critically  :  this  distinction  has  not  had  much 
weight  in  our  practice.     Office  copies,  every  where,  ^  grants 
ed  out  and  authenticated  by  an  officer,  appointed  by  the  law, 
for  the  purpose,"  are  viewed  as  somewhat  similar  to  exem- 
plifications under  the  great  seal.     But  where  the  law  does  not 
confide  in  the  officer,  the  trust  of  making  out  copies,  as  a  part 
of  his  duty,  ^'  his  certificate  is  no  more  than  that  of  any  pri- 
vate person,  and  gives  the  copy  certified  no  credit  whatever." 
It  is  a  general  rule  that  before  copies  are  made,  the  record 
should  be  drawn  up  in  form  ;  but  this  depends  on  practice,  for 
in  some  cases,  papers  merely  filed  are  copied  as  part  of  the 
case,  and  all  ahke  are  certified  by  the  officer  as  true  copies  of 
Cowp.  17,      record*     This  **  is  always  done  in  the  case  of  the  minutes  of 
d^fi*l.D^T  ^^®  House  of  Lords  of  a  judgment  given  by  them,  on  an  ap- 
e90,Rex9!     pe^  from  the  Court  of  Chancery;  and  generally,  the  whole 
Gordon,clted  record  must  be  copied ;  but  there  are  many  exceptions  to  this 


1  Phil.  £v. 


rule. 


214. 

Doug].  598,  ^  12  A  copy  of  a  marriage  register  is  good  evidence ;  and 
B>d  ^^B  ^  sworn  copies  of  the  transfer  books  of  the  East  India  Com- 
low^Saik.  pany,  are  good  evidence.  And  wherever  the  origbal  is  of  a 
164.  public  nature,  and  evidence,  though  not  a  record,  sworn  copies 


CERTIFICATES  AND  COPIES.  331 

are  evidence.    Linch  «.  Clerke,  cited  4  Com.  D.  88 ;  samci    Ch.  62. 
12  Mod.  24,  494,  as  to  town-bodb.  Art.  2. 

^  13.  As  to  copies  of  deeds,  see  Deeds,  in  another  chapter,  ^.g^^v^^ 
By  this  act,  copies  in  the  treasury  department,  certified  by  Actof  Con- 
the  register,  under  the  seal  of  the  department,  are  good  evi-  §^1797*^1. 
dence  in  all  cases,  except  nan  est  factum  be  pleaded  be.     It  2!— Grey.  D. 
•eems  to  follow  that  where  non  e$t  factum  is  pleaded,  the  ^^' 
origina]  must  be  produced. 

Art.  2.  CertifwUe$.  ^  1 .  A  certificate  is  in  one  sense  a 
copy,  as  meaning  only  a  copy  certified ;  but  in  another  sense 
it  is  different,  as  it  only  certifies  a  fact  sometimes  inferred  or 
taken  from  the  record,  and  sometimes  independent  of  it,— 
as  of  a  deed  inroUed  or  registered.  When  the  endorse*  Dong.  56. 
ment  or  certificate  of  the  proper  officer  is  sufficient  evidence 
of  the  enrolment  of  a  bargain  and  sale,  or  of  the  registering  of 
our  deeds,  see  several  probate  certificates,  Gray  0.  Gardner^ 
Ch.  90,  a.  6. 

^  2.  So  on  a  petition  to  a  court  for  license  to  sell  lands,  to  3  Mus.  R. 
pay  debts,  owed  by  the  deceased,  the  certificate  of  the  regis-  namsNsaie— 
ler  of  probate,  that  the  debts  so  much  exceed  the  personal  Probate  cer- 
estate,  is  sufficient  evidence  to  support  the  petition.     For  a  li-  tificate. 
cense  to  sell  more  lands  than  to  pay  debts,  that  is,  to  put  all 
or  part  at  interest,  then  the  certificate  of  the  judge  of  the 
amount  of  debts,  of  real  and  personal  estate,  and  his  opmion 
that  it  is  for  the  interest  of  heirs  be.  to  sell,  is  the  proper  evi- 
dence.   The  secretary  of  a  banking  company  is  not  a  certi- 
fying officer ;  his  copies  must  be  sworn  to.     14  Mass.  R.  1*78. 

^  3.  So  only  the  certificate  of  the  magistrate,  who  takes  a  i  Mass.  R.7a, 
deposition,  can  be  evidence  that  the  adverse  party  has  been  ^J^.**'''^*"' 
notified  of  his  taking  a  deposition,  and  the  notice  to  him  can- 
not be  proved  by  parol  evidence.     Ch.  87,  a.  2. 

^  4.  So  a  certificate  of  commissioners  for  stating  army  ac-  Stra.  481, 
counts,  when  signed  by  them,  settmg  upon  the  commission,  is  }^^^y  *'• 
conclusive  evidence.     Esp.  D.  767  ;  1  Stra.  668.  dted  1  "' 

^5.  So  the  certificate  of  commissioners  of  insolvency  is  Mor.  E.  246, 
frim&  fade  evidence  of  a  due  discharge  and  of  the  proceed-  TJa^Labofde 
ings  under  the  insolvent  act ;  and  if  there  be  any  fraud  or  ir-  9.  Pegus. 
regularity  in  the  proceedings,  it  is  incumbent  on  the  deft,  to 
prove  it.    What  certificate  proves  a  copy  of  record,  7  Cran. 
408. 

^6.  MUitia  certificate.    In  this  case  the  court  decided  i  Mass.  R.  81, 
that  if  a  militia-man  be  disabled  to  train  &c.,  he  may  prove  Howe  v. 
the  (act,  though  he  has  not  the  certificate  of  the  surgeon  of  ^'^S^'T  J^^"* 
the  regiment  or  of  the  captain,  a  piece  of  evidence  the  militia 
law  in  general  terms  requires,  but  not  exclusively.  4  n  &  F 

§  7.  Pauper  certificates.    If  the  parish  of  A  grant  a  certifi-  257,'Rex'i. 
cate  to  the  parish  of  B,  acknowledging  that  a  certain  pauper  Piirish  of 
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Ch.  83.    belongs  to  A,  It  is  not  only  evidence  of  the  fact,  but  conclu9ir« 

^rt.  3.     as  to  B,  but  only  primd  facie  evidence  as  to  others ;  therefore 

K^y'Kj  A,  in  regard  to  the  parish  of  C  &c.  may  shew  the  pauper  does 

iPhii.  Ev.     not  belong  to  A.    Certificate  of  a  vice-consul  abroad  is  not 

evidence  of  the  fact. 

^  8.  These  few  cases  serve  to  shew  the  grounds  on  which 
certificates  are  evidence,  and  the  principle  to  be  extracted  from 
them  may  be  applied  to  a  multitude  of  other  cases  in  which 
certificates  of  a  similar  nature  may  be  evidence. 
25?  Rex  r  §  9.  In  this  case  the  court  held  that  the  production  of  a 

Byton.  parish  certificate,  thirty  years  old,  was  sufficient,  without  evi« 

dence  of  the  place  where  it  came  from.     Cited  1  Phil.  Evid. 
405  ;  2  Maule  b  Sel.  337,  348. 
7  Mass.  R.  ^10.  By  the  province  law  no  certificate  was  necessary 

^Hw^B^^^  from  the  probate  office,  as  to  sales,  by  administrators  of  the 
deceased  person's  estate,  by  order  of  court,  for  paying  debts  ; 
but  the  necessity  could  be  shewn  in  any  other  way  ;  hence  an 
insufficient  one  did  not  affisct  the  sale,  and  the  heir,  who  sued 
for  the  land,  was  not  allowed  to  give  evidence  the  personal 
estate  was  sufficient  &;c.,  after  twenty-seven  years  had  elaps* 
ed. 
7MaMkR.48,      ^  11.  A  record  of  a  marriage,  solemnized  by  a  minister  or 
Worcester,     justice,  founded  on  a  certificate  duly  made,  is  legal  evidence 
of  the  marriage,  and  no  inquiry  is  made  as  to  the  bans,  con- 
sent of  parents,  or  inhabitancy  of  parties. 
1  w  HI  29.       ^  ^^'  f^^^^ifi^^^  ^f  ^^  ieeretary  at  war  of  the  notice  of  a 

sergeant's  situation,  is  admissible  evidence. 
reake*8E.67.      Art.  3.  Copies  of  hit  papen.    ^1.  It  is  now  a  rule  of 
..^  D.  b  E.    evidence,  well  settled,  that  original  papers  are  evidence  when 
70.^ul.  rT  existing  or  to  be  found ;  and  if  lost  or  destroyed,  so  that  they 
p/294.  cannot  be  had  in  evidence,  to  allow  copies  to  be  used  in  evi* 

dence,  wherever  the  originals  would  have  been  proper )  or  even 
parol  evidence  of  the  contents.  Esp.  D.  747* 
— l*^m'^  §  2.  Second  rule  is  that  the  copy  shall  be  proved  to  be 
chant's  case,  true  by  the  best  evidence  the  case  admits  of,  or  the  best  in 
—1  Phil.  £.  the  power  of  the  party;  and  a  copy  is  evidence  when  the  other 
^^'  party  has  the  original  &c.     Salk.  285. 

dD&E.476,      ^3.  Cases.    In  this  action  it  was  held,  that  where  it  ap- 
field.'*''  ^*"   P®*"^^  ^^  *  ^^^  ^°  2L  penal  action  is  lost,  or  taken  off  the  file, 
tlie  court  will  permit  it  to  be  supplied  from  a  copy  taken  by 
the  pit.  himself:  There  must  be  evidence  the  original  was 
genuine. 
Feake's  E.         i)  4.  Atoard  lost.    In  this  case  an  award  was  lost  in  the 
M^R*?'  -    "^^'^J  ^^^  ^*®  robbed  on  the  highway;  on  an  affidavit  of  the 
9on  V  Da^s.  ^^^t,  a  copy  was  admitted.     See  1  Phil.  Evid.  399, 400,  &c. ; 
1-6  Bin.  228.  3  Des%us,  £.  R.  299. 
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^  5.  JVbtef  hit.    lo  this  case  notes  of  hand  were  lost  from    Ch.  82. 
the  files  of  the  court,  and  the  court  admitted  parole  evidence     Art.  3. 
to  prove  their  contents,  as  the  best  evidence  then  to  be  had,  V^^v^v^ 
and  that  without  any  fault  of  the  party  using  it.     16  Johns.  ^  Mau.R. 

Rtrvn       e  XJ*        a^/  101,  JODCS  r. 

^  6.  Ab^e  lo€t.  So  decided  in  this  case  that  if  the  original  4  Com.  D.84, 
note  be  lost,  a  copy  is  evidence,  the  court  being  satisfied  the  ^  Johns.  It 
original  note  was  genuine.     Goodier  v.  Lake,  1  Atkyns,  446.  4  Com.  D.  84. 

§  7.  Record  lost.    But  die  evidence  as  to  a  record  lost  or  — i  Salk.286. 
burnt  ought  to  be  full  and  cogent :  and  it  may  be  proved  by 
collateral  evidence.     See  Ch.  86,  a.  4,  s.  36  ;  1  Starkie,  139 ; 
£sp.  D. 

§  8.  Recovery  lost.    So  where  a  recovery  in  ancient  dc'-  4  Com.  D.  84. 
mesne  was  lost  and  the  roll  not  found,  the  court  allowed  it  to  1^  Starkw, 
be  proved  by  witnesses,  where  possession  had  gone  according«- 
ly.     See  3  D.  b  E.  153. 

^  9.  Lease  lost.    Generally  to  prove  a  lease  the  deed  itself  a  Bl.  Com. 
only  shall  be  admitted,  as  the  best  evidence,  if  in  being ;  but  ^'^^*^'^'* 
otherwise,  if  positively  proved  to  be  burnt  or  destroyed,  and 
then  a  copy  or  evidence  of  its  contents  may  be  admitted ;  but 
no  loose  evidence,  that  it  cannot  be  found,  will  do. 

^  10.  Original  in  the  other  party* s  hands  is  as  lost  ^c.     It  Bui.  N.  P. 
has  always  been  a  rule  of  evidence,  that  if  the  original  deed  or  ??fu^^*^ 
paper  be  in  the  hands  of  the  adverse  party,  a  copy  may  be  70,00,94.^1 
used  by  the  other ;  but  generaUy  after  giving  timely  notice  to  Pbil.Ev.  176, 
produce  the  original,  and  if  not  produced,  even  parol  evidence  ili'-Sun.**** 
maybe  admitted  to  prove  the  contents.     Same  rule  if  the  607.— Sei^.Si 
original  is  lodged  in  a  court  by  its  order ;  for  when  it  is  so  ^JS^i*'|).^,^" 
held  or  lodged,  or  is  destroyed,  a  copy  is  the  best  evidence,  — Bal*N.  p.* 
**the  presumption  of  greater  evidence  behind  in  the  party's  pos*  294.— 1  Phil, 
session  being  overturned  by  positive   proof."     When  a  paper  ^^*^'  ^'^• 
must  be  registered  a  register  copy  is  best.     3  Taun.  237. 

§  11.  In  this  action  the  court  decided  that  a  deed  may  be  ^^™^  ^^} 
pleaded  as  lost,  by  time  and  accident,  without  a  profert^  though  v?BrookiDan. 
it  was  urged  that  the  manner  of  the  loss,  at  any  rate,  ought  —6  Ves.  jr. 
to  have  been  shewn  ;  of  course  in  such  case  a  copy  is  the  5^^1*^249— 
next  best  evidence,  and  admissible.  If  pleaded  with  a  pro*  4  EQ8t,686.^ 
fert,  must  amend.  1  SauDd.9. 

^12.  So  held,  that  if  a  deed  be  burnt,  a  copy  may  be  used  1  Mod.4, 117, 
in  evidence  :  so  if  in  the  hands  of  the  other  party.  Stra.  5??''aL^^'* 
401,526;  6  Mod.  226.  ^"'^• 

^13.  But  in  this  case  of  Andrews  p.  Plagg,  ejectment  for  Maw.  Essex, 
land  in  Danvers,  the  court  held  that  the  pit,  could  not  use  the  sun.  J.c^urt, 
copy  of  a  deed  from  one  under  whom  be  claimed,  and  who  Andrews  v. 
had  suppressed  it :  Thus  in  1778  Andrews  was  seized  in  fee,  ^*<^S€- 
and  deeded  to  Stacy,  and  in  1779  he  conveyed  to  Andrew 
Putnam  by  deed ;  this,  if  any,  was  missing.  Putnam,  by  deed. 
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Ch.  82.    Mid  to  Cutter,  and  in  1781,  he  to  tbe  ph.,  the  former  owner. 

Art.  4.     In  1782,  Stacy  being  indebted  td  the  defL,  he  levied  ou  the 

v«i^*v^^  land.    Judgment  for  him,  aa  the  pit,  could  not  use  a  copy  of 

DeedB  Lc,      ^q  missing  deed,  and  the  court  would  not  admit  parol  evi- 

Phil.£vrab9|  dence  to  be  used  by  the  ph.  to  prove  one  under  whom  he 

40O,  401,  kc,  claimed  suppressed  the  missing  deed,  and  that  the  deft,  knew 

-^  Day's  Ca.  q{  (^^  frguj  .  for  Putnam  was  privy  m  estate  to  the  pit.,  and 

it  was  immaterial  whether  the  ph.  suppressed  the  deed,  or 

his  privy  in  estate  under  whom  the  ph.  held*    And  if  the  deft. 

did  know  of  the  suppression,  this  made  no  difference,  as  he 

,    had  no  ccmcern  in  it.    K  an  original  be  in  an  attorney's  hands, 

and  he  not  compellable  to  produce  h  in  evidence,  the  party 

may  prove  and  exhibit  a  copy. 

Art.  4.  Copies  of  c(^pie$f  no  evidence. 
Peake'8  £.23.      No  copy  of  a  copy  examined  is  admitted,  however  authen* 
ticated  ;   ^^  for  if  the  party  has  the  first  copy,  and  by  oath,  or 
otherwise,  proves  that  a  true  copy,  then  the  second  is  useless, 
and  if  only  that  is  produced,  then  the  first  not  being  there  to 
be  sworn  to,  it  does  not  appear  that  it  is  a  true  copy. 
Coolidce».         ^  1*  Copy  of  a  ship's  register,  certified  by  the  collector,  to 
N.  York,  F.    be  a  true  copy,  is  not  evidence,  on  proof  of  the  collector's 
Johiu.^RjMe.  h&ndwritmg ;   but  it  must  be  strictly  proved  by  a  copy  com- 
pared with  the  original  record,  by  a  witness  sworn,  &c« 

2  stra.  1122,  ^  2.  Other  copies.  In  an  action  for  a  malicious  prosecu- 
Jordan  v.       ^^j^^  ^  ^Qpy  Qf  gQ  indictment  for  forgery  was  admitted  in  evi* 

dence  ;   the  ph.  and  another  were  indicted  for  forgery,  and 
acquitted,  and  a  copy  granted  to  the  other  only ;   and  the  pit* 
was  allowed  to  read  it. 
1  Ld.  Raym.       $  3.  A  copy  of  the  enrollment  of  a  deed,  to  lead  the  uses 
746,  Taylor 9.  of  a  fine,  is  prima  facie  evidence  of  the  deed. 
s^Bos.  t  P.        ^  ^*  '^^^  ^^  ^^  action  ct  trover,  for  "  a  certificate  in  wri- 
142, 146,       ting  of  the  register  of  a  certain  ship,  called  the  Salem,  which 
Beeofaer  v.     ^^  g||jp  q^  vessel  had  been  registered  by  the  pits.,  according 
to  the  statute  in  that  case  made  and  provided."     Held,  the 
certificate  may  be  proved  by  the  production  of  the  registry 
from  which  it  was  copied,  or  the  copy  taken,  though  no  notice 
had  been  given  to  produce  the  certificate  itself.     The  deft, 
held  the  certificate,  and  as  this  action  was  trover  for  converting 
it  8aLc.,  its  existence  might  be  proved  as  that  of  any  other  spe- 
cific tiling ;  and  not  like  a  contract  sued  upon,  which  must  be 
produced  and  proved,  as  laid  ;  or  if  in  the  deft's.  hands,  he 
must  have  notice  to  produce  it,  to  enable  the  pit.  to  prove  its 
contents. 

3  Jobns.  K.  ^5.  Copies  of  proceedings  in  foreign  courts  must  be  prov- 
fa^ficid'*/  ^*  ®^  '"'^^  ^^^'  ^*^^^  >  *°^  copies  under  the  hands  and  seals  of 
Rand.  their  ofiicers  are  not  sufficient  evidence  ;  yet  in  practice  they 
8  Day'8  Ca.    ^^^  usually  admitted  by  the  parties,  generally  believing  that 
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the  officers  of  these  courts  certify  true  copies*    A  copy  may    Ch.  S?. 
be  proved  by  comparing  it  with  the  original  as  read  by  another    Art,  5. 
person.  v«^-v*^^ 

Art.  5.  Copies  of  andent  granti  and  records^  fyt. 

(^  1.   In  this  action  the  court  held,  that  copies  of  ancient  2  Ma«.  R. 
proprietary  grants  were  admissible  in  evidence,  though  there  488,  Pirn  v. 
was  no  evidence  that  the  meetings  of  the  proprietors  at  which  se^j^^t^fy 
the  grants  were  made,  were  legally  called  or  holden,  because  243  to  246. ' 
formerly  it  was  not  the  practice  of  proprietary  clerks  to .  re- 
cord the  warrants  or  notifications  for  calling  the  meetmgs ;  but 
it  must  appear  the  grant  was  an  ancient  one. 

^  2.  This  was  trespass  datuum  fregitj  for  a  trespass,  Au-  1  Mass.  R. 
gust  1800.  Held,  the  justice's  warrant  for  calling  proprietors'  169, 166, 
meeting  within  twenty  years  must  be  proved;   not  where  the  Monumol"^^ 
first  meeting  was  seventy  years  ago ;  and  the  proprietor's  Great  Beach 
book  appearing  by  minutes  made  in  it  to  have  commenced  sev-  v.  Bogen. 
enty  years  ago,  was  admitted  in  evidence,  though  not  proved 
by  their  clerk ;   this  was  an  old  paper  book,  purporting  to  be 
their  records  from  1726  to  1756  ;    the  evidence  it  was  their 
book,  was  the  testimony  of  a  witness,  who,  fifty  years  ago,  was 
at  their  meeting,  and  said  one  Kendrick  was  clerk,  and  so  it 
appeared  m  the  book,  and  thereupon  it  was  admitted. 

In  requiring,  in  trials  in  evidence,  the  origbal  warrants,  is- 
sued for  calling  meetings  of  proprietors  of  conmion  and  undi- 
vided lands,  and  of  general  fields,  the  practice  has  varied,  not 
only  as  to  ancient  and  modem  times,  but  also  as  to  difierent 
proprieties.  Wherever  it  has  appeared  to  the  court  that  a  pro- 
priety has  been  careful  and  attentive  in  preserving  its  ancient, 
as  well  as  modern  records  and  papers,  such  warrants  and 
returns  thereon,  in  former  as  well  as  later  times ;   the  courts  ^ 

have  required,  in  evidence  in  trials,  such  warrants  and  returns, 
though  issued  and  made  thirty,  forty,  and  fifty  years,  before 
the  trial ;  for  which,  such  appears  to  have  been  the  conduct 
of  the  propriety,  the  court  will  not  readily  presume  even  an 
ancient  warrant  or  paper  lost ;  but  otherwise  where  it  appears 
the  general  conduct  of  a  propriety  has  been  difiTerent ;  for 
then  the  loss  of  such  a  paper  may  be  intended  without  sus- 
pecting it  has  been,  particularly  or  intentially  suppressed,  and 
without  suspecting  any  firaud  has  been  practised. 

^  3.  Copies  of  the  proceedings  of  the  Vice -Admiralty  6CraDch336, 
Court,  in  Jamaica,  are  admissible  in  evidence,  if  certified  un-  ^»  Teaton 
der  the  seal  of  the  court,  by  the  deputy-register,  who  is  cer-  Rob^^os.— 
tified  by  the  judge  of  the  court,  who  is  certified  by  a  notary  Giib.  l.  e^, 
public,  "  being  a  court  acting  under  the  law  of  nations."  This  ^JJ^^J"'* 
manner  of  proof,  too,  is  according  to  our  British  treaty  of  n\L  Ey  319, 
1794,  a.  19.    See  Ch.  87,  a.  1,  s.  3.  aao. 

^  4.  A  certificate  of  the  clerk  of  the  circuit,  the  proper  of-  ^^gaV^ 
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Ch.  83.  ficer  of  the  coart,  is  good  evidence  that  the  cause  was  oot  tri-^ 
Art.  1.  ed  at  the  circuit.  When  a  copy  of  the  deft's.  plea  is  sent  to 
K^^y^J  the  pit's,  attorney,  he  must  be  governed  by  that,  and  not  search 

for  the  original  in  the  clerk's  office. 
1  Cranch,eo,      ^  5.  Copies  demandabh.    The  keeper  of  a  public  record 
Madison  ^*     cannot  deny  a  copy,  when  demanded,  on  the  terms  prescribed 

by  law, 
1  Phil.  Evid.       §  6.  Copies  of  decrees  ^c.  in  chancery*    A  copy  sworn  to 
|i3^Bui.  N.  of  a  decree  is  good  ;  a  party,  to  use  the  contents  of  a  decree, 
D.  Ev.  A  4."  """^^  S*^®  ™  evidence  the  proceedings  on  which  founded  "  the 
whole  record ;"  the  answer  regularly  cannot  be  given  in  evi- 
dence with  proof  of  the  bill  or  proof  it  is  lost ;  answer  ir 
presumed  to  be  on  oath. 


CHAPTER  LXXXra. 


CONFESSIONS  AND  ADMISSIONS  IN  EVIDENCE. 


7  D.bE.664,  Art.  1.  $  1.  It  is  a  general  rule  that  a  free  and  voluntary 
erma^t  Ra-  co**f®ssion  of  a  party  of  a  fact  is  evidence,  and  it  is  the  same 
denius.-^il  thing  if  he  admits  the  fact  to  be  true,  whether  the  real  party  on 
^t»  W3.--  record  or  one  suing  as  trustee ;  1  Serg.  &  Rawle,  26,  or 
s!s^^  *  ^  '  party  interested  not  named  in  the  record. 
1  Phil.  Evid.  >  ^  2.  Second  rule  is,  that  the  verbal  admissions  of  the 
£^  4M  ^  ^  agent  are  evidence  against  the  principal,  when  under  his  au- 
thority the  agent  acts ;  and  the  act  is  a  part  of  the  res  gesta, 
5  Wheaton's  R.  380 ;  4  Taun.  565,  663,  519  ;  4  Dal.  39. 

^  3.    Third  rule  is,  that  a  confession  or  admission  must 
be  taken  altogether  and  entire,  as  it  was  made;  (9  Johns.  R. 
141,  Wailing  v.  Toll,  and  below :)    as  where  a  minor  confes- 
sed she  had  medicine  of  a  physician,  but  did  not  employ  him. 
Esp.  D.  791.       ^  4.  Fourth  rule.   A  confession  drawn  from  one  on  a  prom- 
ise of  favor,  is  no  evidence  in  criminal  cases. 
I  Phil.  Evid.       §  5.  Fifth  rule.    Where  several  are  jointly  concerned,  or 
r'T^-^iV*  ^®  jointly  bound,  the  confession  or  admission  of  one  does 
East,  673.      dviliter  bind  the  others  generally,  (but  some  exceptions ;)  as 
of  a  rated  parishioner  Sec.,  not  if  a  corporate  member  confess 
exercising  no  corporate  office.     Ch.  99,  a.  31. 

^  6.  Sixth  rule.     Admission  by  way  of  compromise,  not 
evidence ;  nor  by  guardians  against  their  infant  wai'ds  &c« 
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$  7.  Cases.    The  pit's,  bill  in  cfaanceiy,  stating  facts,  is  his    Ch.  83. 
admission  of  those  facts,  and  the  deft's.  answer  is  his  confes-    Ari.  1. 
sion,  and  either  is  evidence  against  the  party.  But  then  it  is  a  K^^y^J 
rule  ''  when  you  read  an  answer,  the  confession  must  be  tak-  lo  Johns.  R. 
-en  all  together,  and  you  shall  not  take  only  what  makes  against  ^'^^2' 
him ;  for  the  answer  is  read  as  the  sense  of  the  party  himself,  y^Q^  194^ 
and  if  it  be  taken  in  this  manner  you  must  take  it  entire  and  288.— 5  Mod. 
unbroken  ;  therefore,  if  upon  exceptions  taken,  a  second  an-  4i^i^!^*jjp 
swer  has  been  put  in,  the  deft,  may  insist  upon  having  that  e.  430.-^ 
read  to  explain  what  he  swore  in  his  first  answer."    1  Dallas,  ^  Salk.  164. 
240,  392  ;  but  the  jury  need  not  believe  all,  2  Hen.  &  Mun.  '^fcl'^'J^ 
603 ;  see  5  Taun.  245,  s.  35,  post.  v.  Tracy .-^ 

$  8.  But  the  answer  of  a  guardian  of  a  minor  "  shall  never  g^|°J;  ^^*** 
be  admitted  in  evidence  against  him  on  a  trial  at  law ;"  for  237.-^  Mod. 
the  law  is  tender  of  his  affairs,  and  will  not  suffer  him  to  be  369,  £|gle»- 
prejudiced  by  his  guardian's  oath,  of  course  not  by  his  con-  ||2."  MorE? 
fession  or  admission ;  nor  grantee  by  that  of  the  grantor.  us. 

§  9.  But  in  this  case,  in  which  the  infant  brought  an  action  ^tra.  648, 
of  assault  by  his  guardian,  the  Chief  Justice  allowed  the  deft.  fi'id^laFhU. 
to  prove  the  confession  of  the  guardian,  he  being  liable  to  £v.  148. 
costs,  to  prove  the  minor's  witness  promoted  the  action,  and 
was  at  the  expense  of  it.   Default  admits  the  cause  of  action 
and  assets  to  the  amount  of  the  judgment  for  the  plt«     14 
Johns.  R.  446. 

i)r  10.  So  the  answer  or  confession  of  a  trustee  can  in  no  BiiI.n.p.237. 
case  be  admitted  as  evidence  against  cestui  que  trust 

?)  11.  *•  A  distinction  must  be  made  between  an  admission,  Bul.N.Pi»6. 
and  an  offer  to  compromise,  after  a  dispute  has  arisen ;  an  of- 
.  fer  to  pay  a  sum  of  money  in  order  to  get  rid  of  an  action,  is  l-^^-^ansfield. 
.    not  received  as  evidence  of  a  debt ;"    as  every  one  must  be  ^1,^  admis- 
allowed  ''to  buy  his  peace,"  without  prejudice  to  him,  if  the  sion  of  a  par- 
offer  do  not  succeed ; ''  such  oflfers  are  made  to  stop  litigation,  </  to  a  suit, 
without  regard  to  the  question  whether  any  thing  or  what  is  torney,?»eii^ 
due."    As  if  A  sue  B  for  £100,  and  he  offer  to  pay  £20,  it  deoce/iPhil. 
shall  not  be  received  in  evidence  ;   "  for  this  neither  admits  f ^u^'^lfi 
nor  ascertains  any  debt,  and  is  no  mote  than  saying  be  would  — ii>tiiia8,66! 
give  £20  to  get  rid  of  the  action."  5  Johns.  R. 

^  12*  But  if  an  account  consist  of  ten  articles,  and  B  ad*  ^^^^^  ^y 
mits  such  a  one  is  due,  it  will  be  good  evidence  for  so  much ;"  ]4.^Bul.  N. 
so  ''  admissions  of  particular  articles,  before  an  arbitrator,  are  P-  236,  West- 
£ood  evidence,  for  they  are  not  made  with  a  view  to  com-  lard.-^ack 
promise,  but  the  parties  are  contesting  their  different  rights,  as  r.Buchanan, 
much  as  they  could  do  on  a  trial."     Cited  1  Phil.  Evid.  83.  *  ^'  ^;  "^^-^ 
^13.'  So  *^the  confession  of  a  felon,  voluntary  made,  is  Peake*8£.i4i 

evidence  against  him,  on  his  trial ;"  ''  but  if  threats  or  promi 1  Mof.  £. 

ses  have  been  made  to  induce  him  to  confess,  no  evidence  of  tvandcks*- 
such  confession  is  admitted ;  yet  if  in  consequence  of  the  con-  haiL 
voi.  III.  43 
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Ch.  79.    fession,  so  obtained,  stolen  property  is  found,  evidence  of  that 
Art.  1.      fact  may  be  admitted,  though  the  confession  itself  cumot  be 
^•-^■v*'^p^  given  in  evidence."  But  viva  voce  evidence  cannot  be  given  of 
i<2^^^^'  a  confession  reduced  to  writing ;  and  any  facts  discovered  in 
Johns.  R.  9,    consequence,  even  of  an  extorted  confession,  may  be  given  io 
^4.--l  Phil,    evidence  ;  but  they  must  be  proved  independently  of,  and  not 
^  '  ^'        connected  with,  or  explained  by  the  conversation  or  conlas** 
sion,  from  which  they  are  derived.  As  where  A  under  a  pron^ 
ise  of  favor,  confessed  he  stole  B's  watch,  and  pawned  it  with 
C,  thence  C  is  applied  to,  and  called  as  a  witness,  swore  he 
received  the  watch  of  A ;   here  the  confession  disclosed  the 
i^*-^7  d"*&  '^^^^  ^^^  ^^^  proof  of  it  was  by  independent  testimony.   Con- 
£.  ii3, 116.    fession  of  an  escape  by  a  deputy,  is  evidence  against  the  sher- 
iff.    See  Ch.  75,  a.  12,  s.  31. 
6  MaM.  It  ^  14.  A  witness  in  a  criminal  cause  confessed  he  was  not  a 

moDweaith  v.  competent  witness,  but  the  court  held  that  he  could  not  be  ad- 
Waite.— I  mitted  to  disqualify  himself;  as  the  party  is  entitled  to  thete»* 
'*'V*V*'I*  *^**  timony  of  the  witness,  only  the  court  is  to  judge  if  he  be  dis- 
aio.  quahned,  except  some  cases  m  which  his  tesuroony  goes  to 

accuse  himself.     How  far  an  answer  in  chancery  is  evidence. 
1  Man.  R.  ^15.    In  this  case  the  court  decided,  that  confessions  of 

nwnweaUh  v  S"'''»  obtained  by  promises  of  favor,  are  not  to  be  admitted  in 
Chabbock.      evidence. 

1  Mass.  R.  ^  ^^'  ^^^  held,  that  confessions  of  adultery,  in  cases  of 

246,  Baiter,  divorce,  are  not  sufficient,  without  further  evidence,  and  this 
^3  Mass^^R  ™"^^  ^^  produced  before  the  confession  is  admitted,  as  that 
164.-1  can  only  be  to  corroborate. 

Johns.  Ca.  ^17.  In  this  case  the  prisoner  confessed  to  the  owner  be 

^mmon-  ^^^  Stolen  his  plate,  and  where  it  was,  by  which  means  it  was 
wealth  r.  found  ;  and  before  the  justice  on  the  warrant  he  confessed  the 
Stewa^,  manner  of  the  burglary,  of  which  the  justice  made  a  record, 
S.T'co^rt''  ^^  ^o  ^6  truth  of  which  he  was  examined  on  the  prisoner's 
A.  D.  1789.-—  trial  in  court.  And  it  was  held,  the  prisoner's  confession 
Cases'^Me—  l^l^cn  kc.  when  before  the  justice  might  be  given  in  evidence 


East's  c.L.    against  him  when  on  trial,  by  witnesses  and  the  justice  who 
^7.-1  Mass.  heard  the  confessi<Mi ;  but  then  that  all  the  (>risooer's  words  and 
Addis.  s»d.     confessions  must  be  taken  together,  or  all  rejected ;  but  the  jury 
could  admit  part  and  reject  part.     And  it  was  further  held, 
that  the  deft's.  pleading  guilty  before  the  justice  was  not  to 
be  construed  a  confession  of  the  crime  of  burglary. 
Bav  £  20         §  IB.  A  and  B  were  attomies  and  partners,  t^  pit*  employ- 
ed A,  the  deft,  paid  money  to  B,  this  is  no  evidence  the  pk. 
received  the  money. 
n  Dan.  86  §  1^«  l^c  deft,  was  indicted  for  treason,  the  court  said  it 

State  V.    *     would  receive  bis  confession  made  at  the  time  of  bis  arraign'- 
M'Carty.       0,^^^  j^  corroboration  of  any  other  evidence  that  might  be 
adduced  iti  support  of  the  prosecution.    It  is  a  confession  ik 
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<^B  court,  wd  though  the  whole  confessioB  must  be  consid-    Ch.  83. 
ered  together,  yet  the  jury  may  unquestiooably  on  this,  as  on    ^ri.  1. 
•reiy  c^ber  point  of  evidence,  believe  one  part  and  disregard  v«^-v*^^ 
another/'  Confession  of  forgery  by  a  dead  witness  admissible.  ^  ^*  ^^  ^^- 

^  20.  The  acknowledgment  of  a  fact  made  after  the  com- 
menceaieiit  of  a  suit  was  admitted  in  evidence.  Vanderin's 
^^sse. 

^21.  Proof  of  one's  confesoon  that  he  signed  a  promissory  2  Johns.  B. 
Bote  is  sufficient  without  the  testimony  of  the  subscribing  wit-  phVim!^*'* 
ness  to  the  note  s  odierwise  as  to  a  deed.  3  Johns.  477,  and  j}on^.2i6. 
Ch.  86,  a.  1,  s.  9  j  Dougl.  93 ;  1  W.  Bl.  365  ;  Peake's  N.  P. 
30,  146;  5  D.  &  £.  265;  I  Bos.  b  P.  360;  13  Johns. 
76 ;  2  Bos.  b  P.  35. 

^  22.  A  partner  in  the  course  of  business  signed  a  note,  i  Tyler,  462, 
and  died  before  payment,  and  on  it  a  suit  was  brought  against  ^^^^^  «• 
the  surviving  paruier ;  and  held,  the  confession  of  the  one  de-    '  ^° 
ceased  might  be  given  in  evidence  to  support  the  action. 

$  23f  The  offender  made  a  voluntary  confession  before  a  IJ^\T^'  ^** 
justice  of  the  peace,  and  paid  die  whole  penalty  incurred,  and  wmlanf!  ^ 
of  this  the  juscice  made  a  record,  and  held,  this  matter  may 
be  pleaded  in  bar  to  a  qm  tarn  action. 

^  24.  In  some  cases  a  jury  will  charge  a  man  with  what  he  i  DallA9,240, 
confesses  against  himself,  and  not  credit  him  with  what  he  ad-  ^^71   » 
vances  in  his  favour.     This  is  consistent  with  the  rule,  the  395 -~3 
whole  oonfession  must  be  taken  entire  ;  for  though  it  must  be  Johns.  R.427, 
all  heard  by  the  jury  or  court,  it  does  not  follow  that  ail  of  it  ^^^ 
must  be  believed,  if  some  part  is.  ^  Mun.  eos. 

§  25.  In  an  action  on  the  case  against  several  persons  for  h^^^i ^> 

combining  to  defraud  the  pit.  in  the  sale  of  lands,  the  pit.  was  Lewbl^in* 

allowed  to  prove  by  witnesses  what  one  of  the  defts.  (who  did  Connecticat 

not  appear)  had  said  as  to  his  combining  with  the  other  defts.  I!?.?^'!^^^" 
1    *        .  •  •  1      I  t      r       11  t       ^      /.         1    •     to  *»i*  action 

and  practising  with  them  the  fraud  charged.     Confirmed  m  the  pJt.  had 

the  Court  of  Errors.     Judgment  for  the  pit.     Quaere,  must  covenants  o( 

there  not  have  been  some  previous  evidence  to  prove  die  one  '^'''"  ^* 

confessing  was  connected  with  the  odier  defts.    Cited  1  Phil. 

Evid.  77. 

^  26.  In  this  case  the  hu^and  was  indicted  for  the  murder  Bay.  E.  23. 
of  his  wife,  and  his  confession  was  admitted,  though  not  signed  ||^|^®  ^' 
by  him.     So  was  the  deposition  of  the  wife,  taken  shortly 
after  receiving  the  injury  that  occasioned  her  death. 

^  27.  The  deft.,  quite  a  boy,  was  indicted  for  arson,  and  4Dail.  lis, 
the  court  aUowed  his  voluntary  confessions  to  be  read,  slightly  ^i\iq^^^  ^' 
corroborated  by  two  witnesses. 

^  28.  In  an  action  of  covenant  against  several  persons  the  2|l^-l'E;^. 
confession  of  one  was  admitted  against  all.  See  1  Phil.  Evid.  31^  i^\  {^'q. 

75.  ary's  case. 

§  29.  But  Hobart  says,  the  confession  of  one  deft,  shall  not  ^^^b-  ^9  ^7 
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conclude  the  other.    Here  they  severed  in  pleading.    Nor  a 
parish  by  the  collectors  of  it  confessing  facts. 

^  30.  The  confession  of  the  under-sheriff  is  evidence  against 
the  sheriff,  because  in  efiect  to  charge  htanself.  See  Ch.  136, 
a,  19,  s.  21. 

^31.  The  rule,  that  one's  whole  confession  must  be  taken 
together  or  rejected  was  adhered  to  in  this  case.  As  here  the 
deft,  confessed  he  owed  the  pit.  a  note,  but  in  the  same  con- 
versation said  he  had  paid  it  in  hay  &c. ;  held,  that  if  his  con- 
fession as  to  the  note  be  taken  as  true,  it  must  be  as  to  the 
hay,  also  taken  as  true.  'So  if  the  deft,  confess  he  bought 
goods  of  the  pit.  and  paid  for  them,  the  pit.  cannot  recover. 

^  32.  In  this  case  four  persons  signed  a  joint  and  several 
note,  one  acknowledged  it ;  held,  this  took  it  out  of  the  statute 
of  limitations,  as  to  all  pnd  each  of  them  ;  '*  admission  by  one 
is  admission  by  all,"  may  be  a  good  general  rule.  Cited  1 
Phil.  Evid.  75. 

^  33.  In  chancery  it  is  said,  there  is  a  rule  when  one  party 
admits  a  fact,  and  insists'on  a  distinct  fact  by  way  of  avoidance 
to  hold  him  to  prove  the  last,  and  to  allow  the  other  party  to 
select  the  fact  admitted,  as  where  an  executor,  deft.,  in  his  ai>- 
swer  admitted  £1 100  was  deposited  in  his  hands  by  the  testa- 
tor, and  that  in  settling  accounts  he  gave  his  bond  to  the  testator 
for  £1000,  and  the  other  £100  was  given  to  him  for  his  trou- 
ble in  the  testator's  service ;  though  no  other  evidence  the 
£1100  was  deposited.  Held  to  prove  the  £1000  and  £100 
&c. 

Case  for  defamation  :  1.  Plea,  not  guilty :  S.  Plea,  a  jus* 
ttfication  that  the  words  charged  were  true ;  held,  that  the 
deft's.  admission  in  the  third  plea,  the  words  were  spoken, 
proved  the  words  on  the  general  issue,  as  any  other  party  on 
the  record  may  admit  a  fact,  though  each  plea  in  itself  must  be 
•so  complete  as  to  stand  alone  in  case  of  a  demurrer  to  it :  2.  If 
the  deft,  do  not  prove  such  third  plea,  it  is  evidence  of  malice. 
See  2  Phil.  Evid.  96,  97.  This  case  examined  and  question** 
ed  by  the  American  editor,  as  to  the  admission  in  the  third 
pleas*proving  the  words  spoken  be.  in  the  first. 

§  34.  A  is  indicted  for  a  crime  ;  held,  his  voluntary  con- 
fession made  of  his  own  accord,  and  not  required,  to  the  mem- 
bers of  his  own  church,  may  be  given  in  evidence.  The 
charge  was  open  and  gross  lewdness. 

^  35.  The  whole  admission  and  account  given  by  a  party  of 
a  transaction  must  be  taken  together,  and  not  merely  as  evi- 
dence, he  makes  a  claim  in  his  own  favour,  but  as  evidence  of 
the  matter  he  claims.  As  where  the  pit.  sued  for  goods  sdd 
and  delivered,  warehouse-room,  &c. ;  previously  the  pits,  re- 
quested the  deft,  to  settle  his  account.  He  stated  it  and  made 
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himself  and  company  debtors  to  the  pits',  bankrupt  £807.  Its.  Ch.  83. 
Ojd.  for  timber  8u;.,  and  due  from  the  bankrupt  to  the  deft  Jirt.  1. 
£764*  8«.  for  demurrage.  No  settlement  was  made.  The  v«^*v^>/ 
jury  found  the  balance  for  the  pits.  Their  counsel  urged  the 
deft,  had  fully  admitted  their  claim,  and  was  bound  to  prove 
his  counter  claim  by  evidence,  but  had  given  none  of  it ;  that 
there  was  an  admission  and  mutual  acquierscence  as  to  the 
pit's,  demand,  but  no  mutual  acquiescence  as  to  the  deft's.  de- 
mand. Held,  the  verdict  was  right,  and  the  court  said,  the 
deft,  never  admitted  one  of  the  accounts  as  distinct  from  the 
other  ;  that  all  his  statement  on  both  sides  was  made  in  one 
breath,  nor  can  the  pit.  use  one  plea  of  the  deft,  as  evidence 
of  a  fact  be  denies  in  another  plea.  5  Taun.  R.  228.  The 
same  as  to  off^sets,  id.  As  to  two  pleas,  see  Jackson  v.  Stet* 
son  b  al.  above,  s.  33.  A  admits  '^  he  owed  a  debt,  but  says 
he  paid  it  ;'^'^uch  an  admission  is  not  to  be  received  to  prove 
the  debt,  without  being  also  evidence  of  the  payment.  What 
he  has  said  in  his  own  favour  may  weigh  very  little  with  the 
jury,  while  his  admission  may  be  Aonelusive.  1  Phil.  Evid. 
84. 

^  36.  A  person  makes  declarations  as  to  his  owning  a  slave,  ^  Cainei'  R. 
and  manumitted  him  ;  testimony  of  these  declarations  is  inad- 
missible  to  charge  a  town  when  the  person  himself  can  be 
produced  :  2.  All  translations  of  foreign  languages  must  h6  on 
oath,  even  though  made  by  consuls. 

^  37.  The  endorser's  endorsement  explained  by  his  decla-  3  Caines'  R. 
rations,  letters,  &c  or  may  be  used  to  contradict  his  testimony  ^^^^^  ' 
as  to  the  time  of  his  endorsing.  See  Ch.  90,  a.  1. 

^  38.  One  interested  in  the  event  of  the  suit  makes  confes-  Ktrby,eo, 
sions ;  these  cannot  be  given  in  evidence,  unless  he  is  a  party  Woodruff  r. 
to  it ;  some  cases  otherwise,  as  s.  43,  &c.  '^^  *'*^' 

^  39.  But  in  this  case  the  court  held,  that  where  several  l  l><jy'8  Ca. 
defts.  were  sued,  and  one  was  defaulted,  and  the  others  plead-  ^iewU.'see 
ed  to  issue,  the  confessions  of  him  defauked  might  be  given  in  s.  26. 
evidence  to  show  the  amount  of  damages. 

§  40.  Assumpsit  against  A  and  B  as  partners ;  they  plead-  lo  John*.  R. 
ed  the  promise,  if  any,  was  made  by  A  and  B  jointly  with  C,  i^g'^  JJ**|" 
and  not  by  A  and  B.     Held,  the  declarations  of  A  and  B,  or  Turner, 
of  C,  were  not  admissible  evidence  to  support  the  plea,  not 
being  evidence  for  them.     Where  one's  acknowledgment  in 
writing  does  not  conclude  him,  Ch.  88,  a.  2,  s.  10. 

^  41.  Trespass  for  killing  the  pit's,  dog.     The  pit.  proved  lO  Johns.  R, 
the  deft,  confessed  he  killed  him  when  he  assaulted  the  deft.  ^^^^^^' 
in  the  highway  ice. ;  held,  the  confession  must  be  taken  alto- 
gether, and  it  amounted  to  a  justification — was  in  error  on  a 
certiorari  from  a  justice's  court ;  trial  in  it  was  by  jury,  and 
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Ch.  83.    rerdict  Girllie  jdu  JudgmoA  reveraed  'PO  donbc  as  was  jmsdl 
Jlrt.  i.     faek  emieiioe. 

v«^^>r^i^  ^  42.  A.  debtor  died,  and  hia  hein  and  derisees  were  sued 
iVh**"*'  ^  **  recoTar  hb  debt ;  two  of  them  who  were  alao  his  executors, 
BeudsUeV  promised  10  pay  it ;  held,  all  the  defis.  were  liah(e,  and  the 
ai.— 11  East,  case  taken  out  of  the  act  of  limitadons.  So  two  are  sued  in 
^^K^rbv  ^^venaat,  the  affida?it  of  one  is  evidence  against  both.  3  Daj, 
203.  309,  Howard  v.  Cobb ;  Ch.  90,  a.  10,  s.  30 ;  1  Maule  b  Sel. 

249 ;  see  Ch.  87,  a.  4,  s.  7^  1  Taon.  101 ;  s.  32 ;  2  H.  BK 
340. 
1  Phil.  Evid.  ^  43.'  The  admtssian  pf  one  partner,  though  not  a  party  to 
76,  cites  tiie  suit,  is  evidence  as  to  joint  contracts  against  any  other 
Bra^lL^^^  partner,  sis  well  after  the  partnership  is  dissolved  as  during  its 
eJohos.  R.  eontinnanoe.  1  Taun.  104;  contra  in  New  York  after  dis- 
^^7'  solved,  see  Cb.  52,  a.  6,  s.  18,  and  15  Johns.  R.  409  ;  see 

3  Mun.  191 ;  14  Johns.  R.  215. 

1  Phil.  Evid.       ^  ^^*  Seperal  tortfeaswi.    The  confession  or  admisnon  of 

76, 87!--6  b.  one  is  not  evidence  against  others  concerned  with  him,  as  in 

Tk^'if^^'       trespass  against  several  defts.  one's  admission  is  not  evidence 

Stone.'°^ '''    against  the  others  to  prove  them  co-trespassers ;  but  the  act 

of  one  forming  a  part  of  the  res  gesta  may  be  viewed  as  the 

act  of  all.     As  where  one  m  pursuance  of  a  conspiracy  sent  a 

letter  to  the  enemy ;  held,  evidence  against  all  engaged  in  the 

same  conspiracy.     So  the  declaradon  of  one  at  the  time  of 

the  act  done  explain  its  nature  as  to  all  engaged  in  it.  1  Cox's 

R.  13. 

See  this  Ch.        ^45.   The  prisoner^s  confession  of  Us  crime.  General  rules  : 

s.  13, 16, 17,   1.  His  voluntary  confession  is  strong  evidence  against  himself 

84*  ^^r^'^'  on  a  criminal  prosecution,  for  it  is  unnatural  if  he  be  innocent 

cases  in  chap-  to  confess  himself  guilty :  3.  It  is  now  well  settled,  that  a  free 

**"  **  *^    confession  by  one  accused  of  an  offence  before  or  after  arrest- 

1  Phi?Evid.  ®^  '^  ^  judicial  examination,  or  after  committed,  reduced  to 

86, 87, 88,      writing  or  not,  made  to  any  person  at  any  time  or  place,  is 

89, 90.  strong  evidence  against  him,  and  if  satisfactorily  proved  is 

sufficient  alone  to  convict  him. 
lOJohos.R.        ^46.  Where  the  husband,  pit.  in  an  action  against  the 
38|  45,  Fen-    trustees  of  his  wife,  may  use  her  confessions.     The  pit.  and 
ncr  r.  Lewis,  j^j^  ^j^  ^^  articles  covenanted  to  live  separate,  and  the  deft, 
executed  the  agreement  as  her  trustee  and  Surety,  and  cove- 
nanted to  pay  the  ph.  ^3800.     The  pit.  delivering  to  his  wife 
for  her  separate  use  a  coach  and  horses  &c.,  the  pit.  sued  the 
deft,  to  recover  the  $3800.     Held,  evidence  of  her  declara- 
tions and  confessions  as  to  die  coach  and  horses  be.  was  ad- 
missible. 
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Cb.  84. 
An,  1* 

CHAPTER  LXXXIV. 


CHARACTER  m  ISSUE^ 

Art.  1.  It  is  sometimes  material^  in  both  civi)  and  crimiDal 
cases,  to  know  when  and  how  the  character  of  a  party,  or  of 
a  witness,  can  be  in  issue  ao  as  to  be  inquired  mto,  and  be 
proved  to  be  good  or  bad.  It  is  an  inquiry  essential  to  be 
made ;  for  sometimes  it  is  very  essential  to  the  cause  of  truth 
10  know  the  character  of  the  party  concerned ;  as  of  the  wife 
in  actions  by  the  husband  for  criminal  conversation ;  of  the 
deft  in  some  cases  of  felony  &c. ;  so  of  a  witness  on  whose 
testimony  the  truth  of  a  cause  depends.  See  1  Phil.  Evid. 
145  to  148,  several  like  cases. 

%  1.  The  rules  of  evidence  and  cases,  however,  in  the 
books  that  come  under  this  head  are  but  few,  and  will  there* 
fore  be  brought  within  a  narrow  compass.  As  to  the  weight 
of  evidence,  coming  from  papers,  and  especially  witnesses,  it 
must  generally  depend  more  on  reason  and  discernment  in 
those  ^o  are  to  consider  it,  than  on  book  authorities ;  this 
observation  is  peculiarly  true  m  regard  to  evidence  depending 
on  good  or  bad  character ;  still  however  there  are  rules  in  the 
books  to  be  resorted  to,  in  order  to  enable  the  judge  or  the 
lawyer  to  know  when  and  how  character  is  to  be  put  in  issue 
or  trial.  Jury  judges  of  character.  2  Binney,  495  ;  1  Hayw. 
336. 

$  2.  The  first  rule  is,  that  the  character  of  neither  party 
can  come  in  question,  *'  unless  put  in  issue  by  the  very  pro* 
ceeding  itself,"  ^*  for  every  cause  is  to  be  decided  on  its  ovm 
circumstances ;"  and  generally  in  cases  of  contracts,  torts,  or 
crimes,  it  is  foreign  to  inquire,  as  well  as  impracticable,  of 
how  much  better  character  one  party  is  than  the  other.  Esp. 
D.  788. 

^  2.  Second  rule  is,  whenever  a  general  character  is  pot  in 
issue  by  the  proceeding,  so  as  to  give  timely  notice  it  is  so, 
that  particular  hcts  may  be  proved,  pertinent  to  the  pcHUt. 
But  14  Mass.  R.  279,  held,  the  ph.  by  conmiencing  his  ac- 
tion for  the  deft's.  charge  of  perjury,  **  put  his  general  reputa- 
tion m  issue,"  hence  '*  he  must  be  prepared  to  repel,  by  evi- 
dence, any  attack  on  his  character  at  large ;"  **  but  evidence 
of  particular  facts"  is  not  to  be  received.  And  tbb  seems  to 
be  the  true  rule,  for  how  is  it  possible  for  a  party  to  come  pre- 
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Ch.  84.    pared  and  to  bring  evidence  as  to  all  the  particular  facts  in  his 
Art.  1.      life  time,  without  having  any  notice  as  to  what  particulars. 
^^ry^^       §  4.  Third  rule.      Whenever  general  character  for  truth 
&c.  comes  in  collaterally,  then  particular  facts  are  not  to  be 
proved,  as  then  no  one  can  be  prepared  to  answer  to  them. 

§  5.  Fourth  rule.  Whenever  one  party  adduces  evidence 
to  prove  a  character  is  bad,  the  other  party  may  adduce  evi- 
dence to  prove  it  is  not  so ;  the  rule  must  work  both  ways. 

$  6.  Fifth  rule  has  been  stated,  to  wit,  that  in  no  criminal 
case,  but  barratry,  can  the  deft's.  character  be  examined  by 
the  prosecutor,  unless  the  deft,  enables  him  to  do  it  by  calling 
witnesses  to  support  it ;  and  even  then  the  prosecutor  cannot 
examine  to  particular  facts,  the  general  character  of  the  deft* 
not  being  put  in  issue,  but  coming  in  collaterally,  or  incident- 
ally ;  and  in  proving  the  prisoner's  character  good,  the  witnesi» 
may  assign  his  reasons.  M'Nally,  320« 
47.  Ccues-'^as  to  parties. 
B  1  N  P2M  ^^  ^^  ^^  action  brought  by  the  husband  for  criminal 

Roberts  V.    '  conversation  with  his  wife  by  the  deft.      And  held,  that  the 
Maiston,  cit-  deft,  might  prove  particular  facts  of  her  adultery  with  others, 
fit  &n^Mor  ^^  ^®'  having  a  bastard  child  before  marriage,  as  "  by  bringing 
£!36.—     '  the  action  the  husband  puts  her  general  behaviour  in  issue;'*. 
M'Nally,  221.  «<and  as  the  deft,  may  examine  to  particular  facts,  a  fortiori, 
^he  may  call  witnesses  to  her  general  character."    But  Peake 
adds,  the  deft,  cannot  prove  any  mstance  of  her  misconductsp 
subsequent  to  the  act  of  adultery. 
1  Mor.  E.  86       ^  ^'  ^"^  when  is  the  general  character  in  issue,  is  often  a 
Clerk  V.  Pe-'  question.     Therefore  when  a  kept  mistress  brought  her  bill  in 
riam.-  Esp-D.  chancery  for  an  annuity,  the  deft,  said  in  his  answer,  "  she 
was  a  lewd  woman,  of  infamous  character,  before  Mr.  P.  be- 
came acquainted  with  her  ;'*    and  it  was  decided,  this  put  her 
character  in  issue,  so  as  to  enable  the  deft,  to  prove  particu* 
lar  facts  in  regard  to  lewdness,  as  necessary  to  prove  her  gen- 
M'NaUy,22i.  ^^^,  character  of  lewdness. 

1  Mor.  E.  $  ^*  ^^^  ^^  ^®  wife's  bill  in  chancery,  her  husband  in  his 

36|  Doneraile  answer  said,  ^^  she  had  not  behaved  herself  with  duty  and 
£  Don«™^-  tenderness  to  him,  as  became  a  virtuous  woman,  much  less  his 
^P'  "  *  wife."  Held,  this  did  not  put  adultery  in  issue,  so  as  to  ena- 
ble him  to  prove  particular  facts^  Except  in  the  instances 
given,  the  prosecutor  cannot  give  evidence  of  the  deft's.  char- 
acter, unless  the  deft,  enable  him  to  do  it  by  calling  witnesses 
to  support  it,  and  even  then  the  prosecutor  cannot  examine 
particular  facts.    M'Nally,  331. 

^  10.  In  some  cases  where  the  deft's.  character  is  put  in 
cited  by  '  ^^"®  "^y  *®  prosecution,  the  prosecutor  may  examine  to  par- 
PeakeiiMor-  ticular  facts ;  for  it  is  impossible  to  prove  the  charge  without; 
g^  ^'  788  "^  ^^^  however  is  recollected  that  put  the  deft's.  character 
l^'    '      '   generally  in  issue,  but  barratry,  or  coaunon  scold.     Ip  the 
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case  of  barratry^  die  charge  is  ia  the  bdictment,  that  the  deft.    Ch.  84. 
is  a  commoD  barrator,  and  his  plea  of  not  guilty  puts  his  gen-    ,drt,-2. 
eral  character  iu  issue.  But  in  this  case,  by  a  rule  in  practice,  v^^^.^-^./ 
the  prosecutor  can  prove  only  such  particular  facts  as  he  pre- 
vious to  the  trial,  and  in  due  time,  gives  a  bill  of  particulars 
of ;  a  special  reason  is  given  in  this  case,  to  wit :  that  such  in- 
dictments are  commonly  against  attomies,  whose  business  it  is 
to  follow  lawsuits ;    and  it  ia  not  easy  to  distinguish  between 
that  and  barratry  ;   hence  he  ought  to  be  timely  mformed  of 
the  particular  cases,  that  he  may  be  prepared  to  shew  he  was 
employed  as  an  attorney. 

^11.  This  was  an  indictment  against  Hardy,  for  the  mur-  2  Mass.  R. 
der  of  an  infant.     His  counsel  offered  evidence  as  to  his  gen-  8O8,  Com- 
eral  character,  and  the  court  admitted  it,  and  then  allowed  SSnJ*— So* 
the  government  to  call  winesses  to  disprove  such  testimony;  isthelawsta- 
and  his  counsel  said,  ^'  it  is  now  the  practice  of  the  English  ^^^*  010  ^&^' 
courts  to  admit  testimony  of  general  character  to  be  offered  several  cases, 
by  every  person  on  trial,  even  for  a  misdemeanor."  And  Par-  the  King  v. 
sons  C.  J.  said,  "  he  was  of  opinion  that  a  prisoner  ought  to  J^^JfJJjijfe*"* 
be  permitted  to  give  in  evidence  his  general  character  in  all  same  «. 
cases  ;  for  he  did  not  see  why  it  should  be  evidence  in  a  cap-  Brown;  Sams 
ital  case,  and  not  in  cases  of  an  inferior  degree.     In  doubtful  Ilsoalsoti' 
cases,  a  good  general  character,  clearly  established,  ought  to  1  Phil.  Evid. 
have  weight  with  a  jury  }   but  it  ought  not  to  prevail  against  ^^'  ^^^' 
the  positive  testimony  of  credible  witnesses.    Whenever  the 
deft,  chooses  to  caH  witnesses  to  prove  his  general  character 
to  be  good,  the  prosecutor  may  ofier  witnesses  to  disprove 
their  testimony.     But  it  is  not  competent  for  the  prosecutor  to 
go  into  this  inquiry,  until  the  deft,  has  voluntarily  put  his  char- 
acter in  issue,  and  in  such  cases  there  can  be  no  examination 
as  to  particular  facts."    Sewall  and  Parker,  Justices,  clearly 
concurred  as  to  capital  cases ;  doubted  as  to  others ;  but  oth- 
ers were  not  before  the  court.     On  charges  of  sedition,  all 
the  judges,  in  179B,  admitted  evidence  of  loyalty.    M'Nally, 
319. 

^  12.  This  was  an  action  for  breach  of  promise  of  marriage,  s  V»m,  % 
and  for  seduction.   And  the  court  held,  that  the  deft,  could  not  i^^yntom 
be  allowed  to  give  evidence  of  the  general  bad  character  of  see  Ch^S  a^ 
the  ph.,  between  the  promise  and  breach  of  it,  in  mitigation  of  4,  cases, 
damages ;  but  might  he  not  as  a  good  excuse  for  reftising  to 
marry  her  f     As  if  a  man  promise  a  woman  to  marry  ber 
when  her  character  is  good,  and  she  afterwards  becomes  a 
common  prostitute,  his  promise  can  be  no  bnger  binding. 
Does  she  not,  by  her  conduct,  discharge  his  promise  f 

Art.  2.  A$  to  vntnesies.  2  rooi^  i^^ 

%  1.  Held  in  this  case,  that  if  a  witness  be  called  by  one  Bibac  v.  Tia- 
party,  but  not  used,  and  the  opposite  parQr  undertake  to  use  |i^tt  SP^'iS' 

VOL.  in.  44  iy«92l. 
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Ch.  84.    his  testimony,  the  party  first  calling  him  may  impeach  bis  ie^ 

Art.  2.      timony  and  character.     So  is  the  practice  in  Massachusetts  } 

X^VSJ  for  the  witness  is  only  the  witness  of  the  party  that  uses  him, 

and  is  so  when  he  uses  him. 
See  1  Phil.         ^  2.  In  every  case  the  moral  character  of  a  witness  is  to  be 
^  147,  229,  considered.  Though  nothing  but  the  want  of  understanding,  or 
'  a  conviction  of  the  crimen  fahij  goes  to  his  tompetcney ;    yet 

a  multitude  of  circumstances  affect  his  credibility^  as  will  be 
seen  in  the  chapter  respecting  evidence  by  witnesses.    But  it 
.       is  only  his  general  character  for  truth  that  can  be  examined, 
297.— Esp.   *  ^^^  ^^^^  ^y  ^®  testimony  of    other  witnesses  upon   oath. 
D.  789,  &€.     The  vivA  voce  testimony  '*  to  destroy  the  credit  of  a  witness, 
— M'\*if  ^  must  be  that  of  persons  who  have  known  his  general  charac- 
221,222.—     ter,  and  who  take  upon  them  to  swear  from  such  knowledge. 
Several  cas«s  that  they  would  not  believe  him  upon  his  oath  ;    this  general 
his^ofiSsieni  evidence  is  all  they  are  allowed  to  give  against  him,  for  no 
or  inconsUt-   man  Can  be  supposed  prepared  to  give  a  history  of  all  the 
ent  accounto  transactions  of  his  life,  in  answer  to  a  charge  suddenly  made 
may  be^prov-  "P^°  ^^^  '°  acourt  of  justice.    But  the  party  whose  interest 
ed.— 1  Phil,    it  is  to  Support  his  character,  may  call  on  the  witnesses  against 
oAbB  eiam-  ^'™  ^  declare  the  grounds  on  which  their  opinion  of  him 
ination  of      is  founded.'*     "  Though  only  general  evidence  can  be  given 
witnessses.      as  to  his  general  character,  yet  declarations  made  by  him  on 
the  subject,  contrary  to  what  he  swears  at  the  trial,  may  be 
given  in  evidence. to  impeach  his  credit. 
Common-  $  ^-  "^he  defts.  were  indicted  for  passing  a  forged  govern- 

wealth  V.  mcnt  security.  Fairfield  only  was  taken.  One  John  Brown 
Emm*  Nov**  was  produced  as  a  witness,  by  the  Commonwealth  ;  several 
1784,  S.  J.  witnesses  were  produced  to  impeach  his  character,  and  after 
Court.--S^  this  to  support  it,  certificates  from  the  town  records  were  al- 
93,Sic.— Esp!  '<>^®d  ^^  evidence,  shewing  he  had  be«i  chosen  into  town-of- 
D.'796.  fices  8u2.,  licensed  as  a  retailer  8cc.      Sumner  J.  said,  loose 

evidence  was  often  admitted  to  discredit  a  witness,  and  like 
evidence  ought  to  be  admitted  to  establish  the  people's  opin- 
ion of  his  character :     2.    Held,  in  this  case  the  party  injur* 
1  Day.  266,    ed  by  the  forgery  is  a  witness,  from  the  necessity  of  the  case, 
969, 53!.—    for  the  verdict  in  a  criminal  proceeding  cannot  be  given  in  evi- 
Mor!^^262!  ^^^^^  '^  &  civil  action,  and  the  jury  in  it  ought  not  to  hear  of 
—3  Salk.172.  the  verdict :  3.  Brown  had  said,  out  of  court,  he  should  gain  if 
■~^*y  5E»    ^^^^''fi^'d  was  convicted  j  held,  no  objection,  for  by  such  say- 
Rw^'      ^  ^°6S>  not  on  oath,  he  cannot  deprive  the  government  of  his 
testimony :    4.    Brown  was  not  allowed  to  tell  what  Putnam, 
a  deft,  indicted,  but  not  on  trial,  said  on  the  subject  m  the  ab- 
sence of.  Fairfield;  for  Putnam's  sayings  could  be  given  in 
evidence  only  against  himself :     5»    Fairfield  produced  one 
Jacob  Dodge  as  a  witness,  to  prove  Fairfield  had  land  in  Ver- 
mont &c.}  objected  that  title  to  land  cannot  be  proved  by  parol 
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evidence.    Curiaj  it  being  to  prove  a  collateral  point,  to  the    Ch]  84. 
issue  of  not  guilty,  is  admissible.      Though  generally  a  party     Art.  2.    -z 
cannot  produce  evidence  to  prove  the  good  character  of  his  K^ry^J 
own  mtness,  especially  not  till  impeached ;  yet  if  impeached, 
whether  living  or  deceased,  after  attesting  a  will,  deed,  &c. 
he  may   then  use  such  evidence.     1  Phil.  Evid.  230,  232 : 
6.  The   legislature  prescribed  the  forms  of  said  securities, 
and  directed  the  treasurer  to  publish  a  list  of  those  notes,  made 
out  in  the  newspapers ;  this  he  did.    This  list  was  produced 
to  shew  the  note  in  question  was  not  in  it ;  objected  it  was  no 
part  of  the  treasurer's  official  duty  to  publish  such  Ust,  and 
there  was  no  oath  it  was  a  true  one  ;  but  he  ought  to  be  in 
court  to  swear  it  is  a  true  one  ;  and  the  court  allowed  the  ob- 
jection.     These  six  points  were  all  decided,  on  argument, 
and  inserted  here  as  they  are  not  in  print.     Brown  also  said 
he   had  given  a  bond  to  Dutch  Co  give  evidence,  which  the       \ 
court  intended  the  truth.     If  my  witness  unexpectedly  testify 
.against  me,  I  may  call  one  to  disprove  the  facts  he  stated.     1 
Phil.  Evid.  232. 

^  4.  The  proprietor  of  a  note  is  a  witness  oh  an  indictment  i  Sira.  695/ 
for  tearing  it.     Objected,  his  testimony  was  to  set  up  his  own  ^£  *'  d^To 
demand,  for  if  the  deft,  was  convicted,  the  court  would  oblige  711. 
faim  to  give  a  new   note ;  (but  quaere)  the  judge  admitted 
her. 

§  6.  Indictment  for  peijury  and  the  party  supposed  to  be  de-  2  Sira.  1229, 
frauded  was  allowed  to-be  a  witness  ;  but  one  witness  not  suffi-  BrouMuon. 
cient  in  perjury  to  convict  the  deft.   He  was  objected  to  on  the 
authority  of  Rex  v.  Nunez,  2  Stra.  1043  ;  and  Rex  r.  Ellis, 
1104.  See  Salk.  283  ;  Sid.  431 ;  Vent.  49  ;  Ld.  Raym.  369. 

^  6.  So  A  may  be  a-  witness  to  prove  B  guilty  of  perjury  4  East,  572, 
on  an  indictment  for  it,  wherever  A  cannot  avail  himself  of  gogtou"^  "' 
the  conviction  of  B  in  any  civil  proceeding  between  them 
either  in  law  or  equity.  In  this  case  Boston  was  indicted  for 
perjury,  committed  in  two  answers  sworn  to  by  him  in  a  suit 
in  the  Court  of  Exchequer  wherein  he  was  deft.,  and  one  John 
Briggs  (witness  admitted)  was  complainant.  Boston  and 
Briggs  had  bad  dealings  together  in  cattle  be.,  and  in  1800 
Boston  sued  Briggs  for  a  balance  of  eighty  guineas.  Briggs 
alleging  payment,  fifed  his  bill  in  said  court  for  a  discovery, 
and  for  an  account,  on  which  an  injunction  went ;  and  Boston 
positively  denied  he  ever  received  of  Briggs  the  sum  of  80 
guineas  as  stated  in  his  bill,  as  having  been  paid  by  him  to 
Boston  &c.  be.  Perjury  was  assigned  in  this  fact,  as  also  in 
several  others.  The  injunction  being  dissolved,  the  pit.  was 
at  liberty  to  proceed.  That  action  and  this  indictment  came 
on  to  be  tried  at  the  same  court,  and  the  indictment  was  en- 
teced  for  trial  next  before  the  action.    To  support  the  indict- 
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Ch.  84.    ment  Btiggs,  the  prosecator  and  tleft.  ill  the  actibd,  was  caUeJ 
Art.  3.     as  a  witness.    To  his  competency  Boston  objected,  on  the 
^^y^^  ground  Briggs  was  interested  to  procure  a  conviction,  which 
might  be  made  use  of  by  him  to  infioence  the  event  at  the 
suit  in  equity,  and  to  obtain  a  perpetual  injunction,  ^  as  that 
court,  it  was  alleged,  would  never  sufier  the  pit.  to  avail  him* 
self  of  a  recovery  at  law  after  he  had  been  convicted  of  per- 
jury upon  an  answer  affecting  the  merits  of  the  verdict  at  law.*' 
But  Briggs  was  admitted,  and  on  his  testimony  and  that  of 
others  Boston  was  convicted  of  perjury,  and  on  a  motion  for  a 
new  trial  held,  as  above,  he  was  a  competent  witness.    In 
this  case  were  cited  most  of  the  prior  authorities  on  the  point, 
as  Rex  «.  Whiting,  Rex  v.  Ellis,  Rex  v.  Nunez,  Rex  v.  Bray, 
Rex  V.  Broughton,  Abrahams  v.  Bunn,  Bent  v.  Baker,  Smith 
«•  Prager,  Rex  t>.  Dalhy,  Rex  v.  Menetone,  Bartlett  v.  Plck^ 
ersgill.  Rex  v.  Eden,  Earle  «•  Brett,  Rex  v.  De  Farea,  Rex 
e.  Papys,  cited  on  the  part  of  the  prosecution.    Cited  on  Bos* 
ton's  part,  Watts'  case,  Needham  v.  Smith,  and  case  of  Fan- 
shaw ;  but  this  ground,  taken  by  Boston,  that  Briggs  could, 
on  such  conviction,  obtain  such  perpetual  injunction,  was  de- 
nied by  the  court,  which  said,  **  no  instance  has  been  men- 
tioned to  shew  that  a  court  of  equity  would  look  at  a  convic- 
tion for  peijury,  procured  on  the  testimony  of  a  party  in  order 
to  sustain  that  party's  intesest ;"   and  Bartlett  v.  Pickersgili, 
,  said  the  court,  is  an  authority  the  other  way ;  so  Brent  v.  Ba- 
ker and  Smith  v.  Prager.     In  this  case  Lord  Ellenborough 
observed,  there  was  one  exception  &c.,  that  is,  a  party  injured 
by  a  forgery  cannot  be  a  witness  to  convict  the  offender.     So 
HesDublicav  ^1^® '*w  was  settled  as  to  the  "anomalous"  case  of  forgery, 
KeJting.        but  how  it  come  to  be  so  settled  he  could  not  pretend  to  say. 
On  the  whole  the  court  adopted  the  rule  in  Bent  v.  Baker. 
Sid.  211,  237  ;  Salk.  286 ;  6  Mod.  301,  31 1. 
^  7.  This  principle  has  been  adopted  generally  in  the  Unit- 
1  Dallas,  110.  ®^  States,  and  also  tlie  same  principle  as  to  forgery  :  as  on  an 
—2  Dallas,     indictment  for  forgery  the  party  whose  name  is  forged  is  a 
889,-241.       gQQj  witness,  especially  where  he  has  performed  Sic.  Ross' 

case, 
^^^e  Peo-      ^^  where  C  forged  a  check  in  B's  name  on  a  bank,  and  C 
pieo.HoweH*  passed  it  to  D,  who  received  the  money*  and  sent  it  to  C  as 
—Taylor,  66.  his  agent :   the  forgery  was  afterwards  discovered,  and  the 
bank  got  possession  of  the  money  so  sent  by  D,  before  C  re- 
ceived it ;  C  was  indicted  for  this  forgery,  and  B  was  admit- 
ted as  a  competent  witness  to  prove  the  forgery.    So  in  Mas- 
sachusetts, Commonwealth  v.  Snell,  be.  &c. 
H  Mus.  R.        ^  8,  jEfoii,  prostitution  may  affect  credibility.    Held,  the 
wealth^™'     credibility  of  a  female  witness  may  be  impeached  by  proving 
Marpby.        her  to  be  a  common  prostitute.    Like  case,  14  Mass.  R.  387, 
388. 
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^  9.  The  deft,  may  give  ib  eraleiice  hk  good  dberadeTi    C«.  86. 
where  in  an  action  he  is  charged  with  fraud  from  mere  citciii»-  V^^v^^ 
tatances.    So  in  a  ]iroseeution  iitMr  a  rape,  die  wofnan's  charac-  |2^*'^'  ^' 
ter  for  chastity  nay  be  kiipeacbed  where  die  is  a  witness,  and  ml  ^.  147. 
die  deft,  may  prove  her  notorious  want  of  it,  and  that  she  be- 
fore had  been  cviminally  conneded  with  him,  but  laid  not  with 
-other  men. 


CHAPTER  LXXXV. 


DAMAOfiSi  FROPn  EVIDENCE  TO  INCREASE  OR  MITIGATE,  kc, 

^  1.  Proper  evidence  to  increase  'or  mitigate  damages  is 
t>f  late  years  become  an  important  branoh  of  evidence,  which 
has  not  often  if  ever  been  collected  t<^ether  under  one  bead  : 
having  thas  become  important,  some  of  the  most  material  rules 
and  parts  of  it  are  here  collected  into  one  chapter.  The  cases 
sounding  merely  in  damages,  and  in  the  discretion  of  the  jury, 
as  to  the  amount,  and  without  any  rule  of  computation  must  be 
extremely  numerous,  nearly  in  all  cases  of  iortt  and  many  in 
contracts. 

^  2.  First  rule  is,  the  pit.  may  prove  to  increase  his 
damages,  ^  any  thing  that  will  itself  not  bear  an  action,"  as 
an  injury  ex  turpi  causa. 

^  3,  Second  rule  is  this,  ^^  what  will  itself  bear  an  action  Oro.J.634^-i- 
must  be  stated  in  the  declaration,"  or  of  it  evidence  cannot  be  2  Esp.  112, 
given  ;  as  in  eritare  dausumfregU  the  pit.  cannot  give  in  evi-  ||2S^^** 
dence  the  deft,  took  away  die  pit's,  horse,  for  this  itself  will 
bear  an   action ;   but  may  prove  the   deft,  on  entering  the 
pit's,  house,  debauched  bis  daughter,  for  this  of  itself  will 
not  bear  an  action.     The  reason  of  this  rule  is  plain,  for  if 
the  pit.  should  not  be  allowed  to  avail  himself  of  this  aggravat- 
ing circumstance  in  evidence,  he  could  not  at  all,  as  in  itself 
it  is  no  ground  of  an  action,  the  injury  being  to  the  daughter, 
and  no  loss  of  services  sustained  by  the  father*     Here  the 
matter  of  aggravation  is  not  laid,  but  for  a  special  reason. 

^  4.  In  Ms  action  the  court  held,  that  matter  may  be  laid,  ^^*^:  ^^^* 
and  of  course  proved  in  aggravation  of  damages,  for  which  no  Q^.^c^e. 
action  lies,  as  breaking  his  house  and  beating  his  daughter ;  for  — 6Mod.i27A 
the  ph.  can  have  no  action  for  this  beating,  though  a  great  a^ 
^ravatioD  in  breald^g  his  house,  though  she  m^  have  an  ac* 
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Ch.  85.    tion  for  this  beating  of  her.    Here  the  matter  in  aggravation 
V,^v<^j    was  alleged. 

6Bac.  Abr.         ^  5.  In  this  book  it  is  said  that,  to  preserve  the  purity  of 
Sl^ipporah  the  record,  the  debauching  of  the  daughter  may  be  given  in 
*'        ^^       evidence  under  the  words,  other  wrongs j  though  anodier  ac- 
tion lies  for  it,  so  in  other  cases  arising  ex  turpi  causa.    Whea 
the  book  speaks  of  another  action,  it  must  mean  her  action,  or 
one  for  loss  of  service  ;  but  it  is  clear,  damages  never  can  be 
proved  under  these  words,  olher  wrongs^  for  an  injury  or  an 
aggravated  circumstance  for  which  another  action  Ues ;  for  if 
80,  damages  might  be  paid  twice  for  the  same  thing ;  as,  first, 
being  proved  under  such  words  and  no  evidence  of  it  on  the 
record  ;  and,  secondly,  in  a  separate  action  for  this  thing  itself; 
but  if  laid  in  the  declaration,  the  implication  would  be,  it  was 
proved  and  compensated  in  damages,  and  then  a  bar  to  an 
action  for  it. 
2  Saik.  642,        ^  fi.  This  was  an  action  of  trespass  for  entering  the  pit's. 
S^Uhl^i^     house,  assaulting  him,  and  assaulting  and  menacing  his  children 
Mass.  a  12.    and  servants,  was  laid  by  way  of  aggravation  of  damages  ;'and 
~2StriL^*^*  ^^^  ^"'^  '*^^'  ^^^^  ^®  action  was  for  breaking  and  entering 
1094.—.!        the  pit's,  house,  and  the  further  description  as  to  the  children 
Stra.  79,        and  servants  was  only  to  shew  the  enormity  of  this  trespass ; 
StrotvSJe '^  *''  and  that  the  pit.  could  not  be  allowed  to  give  evidence  of  the 
loss  of  the  service  of  his  children  and  servants,  because  he 
bad  a  proper  action  he  might  bring  for  this  purpose,  the  loss 
of  service  ;    *'  but  the  circumstance  mentioned  might  be  prov^- 
ed  in  evidence  to  aggravate  the  damages  of  the  deft's.  trespass 
by  breaking  and  entering."     Matter  of  aggravation  was  al- 
leged. 

1  Stra.  61.  ^  7.  This  was  trespass  for  breaking  and  entering  the  pit's. 
Dii  O.Brooks,  bouse  and  assaulting  his  wife.    And  the  court  held,  that  the 

pit.  may  join  in  his  declaration  to  increase  or  to  aggravate 
damages,  any  matter  for  which  he  cannot  singly  recover,  and 
the  party  injured  have  his  separate  action,  as  in  Newman  v. 
Smith.  So  beating  a  wife  or  child  may  be  proved  under  the 
words,  other  wrongs^  (if  no  loss  of  service  be  claimed  by  the 
pit.)  in  aggravation  of  the  trespass,  as  in  RusseU  v.  Come,  per 
counsel.  So  trespass  for  breaking  and  entering  the  pit's, 
house,  be  may  specially  lay  and  prove,  or  prove  to  increase 
his  damages,  under  the  words,  other  wrongs^  the  deft's.  getting 
the  pit's,  daughter  with  child ;  for  he  cannot  have  trespass  for 

2  Esp.  96.      ijjis, — proved   under  those  words,  other   wrongs,  pro   turpi 

causa. 
2  D.  Si  E.  ^  8.  In  this  case  the  court  decided,  the  pit.  may  bring  an 

i^'ilrott"!^'  action  of  trespass  for  breaking  and  entering  his  house,  and  lay 
Taigbthmr*tand  prove  the  getting  of  his  daughter  with  child  then  as  conse- 
case.  quential,  or  in  aggravation,  or  he  may  bring  an  action  on  the 
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cas0  for  the  injury  to  bis  daughter,  per  quod  servitium  amisit ;    Ch.  85. 
but  there  must  be  a  loss  of  service  to  authorize  this  action  on  v^^-v^^^ 
the  case  for  services  lost  ;-^not  always  the  case  when  the  pit's, 
wife  or  daughter  is  assaulted  and  ill  treated,  so  as  much  to  .ag- 
gravate the  main  trespass. 

^  9.  It  has  ever  been  settled  law  that  a  license  to  enter  the 
pit's,  house  roust  be  pleaded  specially,  and  cannot  be  given 
in  evidence  on  the  general  issue.  And  it  was  further  held, 
that  any  service  by  the  daughter,  though  above  twenty-one' 
years  old,  as  milking  the  father's  cows,  is,  when  proved,  suffi- 
cient to  support  this  kind  of  demand. 

§  10.  Any  repetition  of  the  trespass  may  be  proved  in  evi-  {^215^^^' 
dence  in  aggravation  of  damages.  So  the  deft,  in  mitigation  ' 
of  damages  may  prove  the  goods  are  restored  to  the  ph.,  and 
so  an  executor  de  son  tort  may  give  in  evidence  to  lessen  or 
mitigate  damages,  payment  of  the  testator's  debts,  when  sued 
by  a  legal  executor  or  administrator.  So  in  an  action  by  the 
husband  for.  criminal  conversation  with  his  wife,  the  deft,  inay 
give  in  evidence  in  mitigation  of  damages  the  pit's,  license  to 
visit  his  wife,  or  that  she  is  of  a  lewd  character. 

<^  11.  This  was  an  action  of  trespass,  and  the  court  held,  lMaM.R.l2, 
that  the  deft,  in  mitigation  of  damages  might  give  evidence  of  ^^jy  ••  ^^ 
"  immediate  provocations,  as  at  the  time  and  place  of  assault, 
but  not  such  as  had  previously  happened."    And  see  Boynton 
V*  Kellogg,  Ch.  84,  a.  1. 

^  12.  In  this  action  it  was  decided,  that  in  an  action  brought  1  Ma88.R.6Y, 
for  fake  imprisonment,  the  pit.  is  not  allowed  to  give  evidence  Giunfcr.'  *' 
of  special  damages,  unless  laid  in  the  declaration  ;  they  ought 
to  be  so  laid  to  give  timely  notice  to  the  deft. 

^  13.  In  trespass  for  entering  the  pit's,  house,  and  taking  3MaM.R. 
his  goods,  and  terrifying  and  falsely  imprisoning  his  wife,  shall  222,  Hemfo- 
after  verdict  be  taken  as  matter  of  aggravation  only.     The  ton^&'ai " 
declaration  was  for  imprisoning  &c.  the  pit's,  wife  and  daugh- 
ter ;  as  to  the  daughter  before  verdict,  he  released  all  damages, 
this  was  decided  on  motion  in  arrest  of  judgment.     The  ob- 
jection was,  that  here  was  three  distinct  causes  of  action,  that 
could  not  be  joined ;  one  as  to  the  ph.,  one  as  to  his  daughter, 
for  which  she  had  her  action,  and  one  as  to  the  assaulting  be. 
the  wife,  as  to  which  she  and  her  husband  must  sue. 

?:i  14.  This  ^as  an  action  for  an  assault  and  battery ;  on  the  5|^'>  ^•■**» 
plea  of  not  guilty,  and  on  argument  the  court  held,  that  the  ngo^CoHyer 
deft,  might  give  son  assault  demesne  in  evidence  in  mitigation  v.  Fish, 
of  damages. 

^15.  This  was  an  action  of  covenant  broketi,  on  ^  covenant,  Mass.,  Lin- 
Jan.  6,  1795,  to  deliver  to  the  pit.  a  certain  ship  completely  17^*  w'^^,,j 
finished,  April  1,  1795,  at  Damariscotta  river.     She  was  de-  «. Thompson, 
livered  April  12,  1795,  and  finished  about  July  1, 1795.  The 
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Ch«  85*    pit.  aDeged  he  lost  hia  voyage  by  this  delay  be. ;  on  argu* 
^m^^s/^^t^  ment  the  court  admitted  the  deft,  in  mitigatioo  of  damagea, 
but  not  in  performanoe  of  his  covenanty  to  give  in  evidence, 
the  pit.  agreed  by  parole  between  writing  and  signing  the  cove- 
nant, that  if  the  ship  was  not  delivered  April  lat,  no  advantage 
should  be  taken  of  it,  any  further  than  that  the  ph.  might  with- 
.  hold  bis  payments  as  long  as  the  delivery  was  delayed.    Like 
principle  in  three  cases,  cited  in  Bay.  Evidence,  88. 
^'^'  r«.*'     ^  16.  If  the  deft,  charge  the  pk.  with  a  crime  be  cannot 
be  guilty  of,  as  killing  a  man  who  is  alive,  such  matter  must 
be  pleaded  specially,  and  cannot  be  in  evidence  on  not  guilty 
any  otherwise  than  in  mitigation  of  damages. 
Ball.  N.  P.  7,      ^17.  If  words  be  actionable  in  themselves,  the  pit.  cannot 
Gmre  V.  Brit-  give  evidence  of  any  bss  he  has  sustained  by  the  speaking  of 
^^'  them,  unless  the  special  damages  or  loss  be  laid  in  the  declara- 

tion ;  but  bavmg  proved  the  words  as  laid,  he  may  give  evi- 
dence of  other  expressions  used  by  the  deft,  as  proof  of  his 
ill  will  towards  the  pit.    See  Action  on  the  Case  for  Defama- 
tion. 
1  JohM.  Cas.      ^  18.  Action  by  the  ph.  for  a  breach  of  promise  of  mar* 
lis,  lohDBoii  riage  ;  held,  the  deft,  might  give  in  evidence  the  pit's,  licen- 
«.  CaiUkiiis.    ^^j^g  conduct  in  mitigation  of  damages.     But  why  should  not 
her  licentious  conduct  dissolve  the  contract  f   3.  Held,  it  is 
noC  necessary  in  such,  a  case  for  the  pit.  (a  female)  to  prove  a 
previous  offer  to  marry  the  deft.     If  a  roan  engage  to  marry  a 
woman  when  she  is  virtuous,  and  afterwards  she  becomes  a 
common  prostitute,  can  a  stronger  case  exist  to  dissolve  a  con- 
tract ? 
fiDaI]a8,368,      §  1^-  The  damage  or  sum  laid  in  the  declaration  governs 
860,  HttU-      the  jurisdiction  of  the  court,  and  not  the  damages  or  sum 
^^fii^elr*'  found  by  the  jury  or  referees.    11  &  12  sections  of  the  Judi- 
479.-^0111.    cial  act  of  Congress;  2  Inst.  312,   112.     The  smallness  of 
D.  600.        '  the  sum  must  appear  in  the  declaration,  S  Burr.  1^92 ;  and 
if  reduced  by  a  set-off  it  wiU  not  affect  die  jurisdiction  of  the 
court.  3  Wils.  48.    This  last  position  is  much  clearer  than 
the  other. 


DEEDS  AND  SEALED  INSTRUMENTS.  353 

Ch.  86. 
ArU  1. 
CHAPTER  LXXXVI. 


DEEDS  AND  SEALED  INSTRUM]>«NTS. 

Art.  1.  General  principles.    Evidence  relating  to  deeds  ^*^]J['""' 
tnd  sealed  instruments   is  an  important  part  of  our  whole  Muniments, 
body  of  evidence,  and  it  may  be  properly  considered  in  the  Negotiable 
follomngarticles.  .  ^Te^I 

^.  1.  £lvidence  that  so  proves  the  execution  and  delivery  of  dence. 
this  sealed  contract,  that  it  may  be  read  as  evidence  in  a  legal 
trial.  . 

§  2.  When  to  be  enrolled  or  registered  &c.,  what  evidence  Presumption, 

1  •    •    1        11      1  deeds  to  con- 

proves  this  is  legally  done.  vey  lands  - 

^  3.  What  evidence  proves  the  deed  void  or  avoided,  as  See  many 
the  want  of  capacity  in  the  maker  or  rasures  8ic.  Tvhi\  Evid 

^  4.    What  evidence  is  admissible  to  explain  or  control  399  to  420,  \ 
such  sealed  contract.  ^' 

^  5.  Ancient  deeds^  and  how  proved,  and  Indian  deeds.    A  ^'^"5^/ 
variance  in  a  deed  &c.  is  immaterial  which  does  not  change 
the  nature  of  the  contract. 

To  go  fully  into  each  of  these  inquiries  would  make  a  large 
volume  necessary.  AH  that  will  be  attempted  here  is  to  state 
some  of  the  best  rules  and  cases  under  this  head. 

^  6.  And  1.  Evidence  that  so  proves  the  execution  abd 
delivery  of  a  sealed  contract,  that  it  may  be  read  in  a  legal 
trial.  Much  evidence  will  be  collected  on  this  point  under 
the  head  of  issues,  and  article,  non  est  factum. 

$  7.  It  has  been  observed,  that  public  records  are  confined 
to  a  particular  spot,  and  liable  to  be  called  for  by  several  per- 
sons at  the  same  time.  This  is  not  the  case  with  deeds  and  <^  p  g^ 
sealed  contracts,  they  are  the  mere  private  instruments  of  the 
parties,  or  others  through  whom  they  claim,  and  in  fact  and 
in  contemplation  of  law,  may  be  carried  from  court  to  court,  and 
place  to  place,  without  inconvenience.  Hepce,  it  is  a  settled 
rule  of  evidence  to  require,  as  the  best  evidence,  the  original  ^^%^'{^ 
idstruroent,  if  in  existence,  and  in  the  pow6r  of  the  party  using  266.  ' 
it,  and  to  reject  a  copy  or  proof  of  the  contents.  And  generally 
a  counterpart  of  a  deed  cannot  be  read  in  evidence,  because 
resorting  to  this  excites  just  suspicion  when  the  party  ought  to 
produce  the  other  part.  But  if  the  original  be  lost  or  destroy- 
ed, or  filed  in  court,  or  held  by  the  opposite  party,  then  its 
production  is  dispensed  with,  and  a  copy  be.  used,  as  has 
been  abeady  considered.  See  cases,  1  Phil.  Evid*  399,  400, 
&c. 
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Ch«  86.  $  8.  When  an  instrument  is  produced  in  the  trial,  and  there 
Art.  1.  i9  a  subscribing  witness  to  it  living,  and  in  a  situation  to  be  ex- 
v^^^v^^^  amined,  he  must  be  called  to  prove  the  execution  ;  his  know- 
67^1  D^  ledge  of  facts  attending  it  may  be  material.  Hence,  even  a  con- 
288^-6  Bin.  fession  by  the  maker  that  it  is  his  deed,  will  not  excuse  calling 
16.— 4  Mfiuie  this  witness,  and  this  rule  applies  whether  the  original,  a  copy, 
Ra?e*ertends  °^  ^^^  contents  only  be  used.  Recording  does  not  prove  it. 
to  pauper  Bull.  N.  P.  256  ;  1  Phil.  Evid.  411,  412. 
D***!  215—  ^  ^"  ^^^^  ^^*  *"  action  in  which  the  question  arose,  if  the 
3  Lev.  887.  bankrupt  executed  a  certain  bond,  and  a  witness  swore  he 
Abbot  &  q1.  confessed  it,  but  the  court  said,  this  was  not  sufficient,  for 
pTuSbe— *^'  ^^  ^  *  technical  rule,  that  the  subscribing  witness  must 
1  Bi.  R  365.  be  produced,  if  he  can  be  had,  if  not,  then  other  evi- 
—3  Johns.  R.  dence  may  be  used.  If  his  attendance  be  dispensed  with  by 
^jo^lf,^,  this  confession,  the  deft,  loses  the  benefit  of  cross-examining 
451, 462.—  the  witness  as  to  the  time  of  the  execution  of  the  bond,  which 
85^2  Eft  ^^^  ^^  material.  This  bond  must  be  proved  as  if  the  obligor 
183.— 4  East,  were  sued  ;  but  if  he  agrees  to  admit  a  certain  instrument 
53.— <2  Bos.  L  to  be  acted  upon  accordingly,  the  evidence  of  the  subscribing 
r^n^*'"^  witness  is  dispensed  with.  See  Ch.  83,  a.  21. 
12  Mod.  600.  ^  1 0.  But  if  the  subscribmg  witness  is  not  known,  any  other 
— f^L  *^2^*  person  who  has  seen  the  instrument  is  a  competent  witness. 
iDaiL  209.1-  ^  H.  So  a  witness  to  a  promissory  note  must  be  called,  or 
Ba7>  £.  63,     somc  account  given  of  his  absence  at  the  trial,  to  let  in  other 

Pcake'sE68    P^^^^" 

69,  Grciier  '  ^  12.  But  subscribing  witnesses  are  not  necessary  to  the 
V.  Neal.—  validity  of  a  deed,  and  if  none,  or  called  and  they  deny  hav- 
UffrFasMt  o.  '"S  ^^^^  ^^®  execution,  or  a  fictitious  name  is  put  to  it,  as  a  wit- 
Brown.-5  d!  ness  by  the  obligor,  or  the  attesting  witness  at  the  time  of  the 
s  ^  ^^  B  execution  was  intei'ested  in  it,  and  continues  so  at  the  time  of 
£&  al.  ^^^  *ria],  proof  of  the  contractor's  handwriting  is  sufficient,  if 

the  instrument  on  the  face  of  it  purports  to  be  sealed  and  de* 
livered ;  such  proof  is  strong  evidence  for  the  jury  to  presume 
that  the  other  formalities  were  complied  with.  1  Phil.  Evid. 
421.  If  a  deed  be  produced  by  rule  of  court  its  execution  is 
proved,  for  the  consent  is  conclusive.  1  Phil.  Evid.  411.  How 
far  a  grantor's  recitals  in  one  deed  will  prove  he  executed  an- 
other. See  4  Bin.  231,  314 ;  5  Do.  348 ;  13  Johns.  307. 

^13.  Swire  v.  Bell  was  an  action  on  a  bond  against  the 
defts.,  given  by  them  to  the  ph.  to  indemnify  his  town  &c* 
against  the  charge  of  a  bastard  child,  and  to  him  as  one  of  the 
inhabitants  and  payers  of  the  town,  and  the  subscribing  wit- 
Bess  was  another  of  them  when  he  subscribed,  and  continued 
to  be  so.  Another  person  proved  bis  handwriting ;  court 
held,  as  the  subscribing  witness  was  so  bterested,  he  could  not 
be  examined,  nor  would  proof  of  bis  handwriting  do  ;  not  like 
the  case  of  a  subscribing  witness  being  afterwards  appointed  ex* 
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ecutorto  tbe  obligee,  in  which  case  proof  of  hishandwritiDg  might    Ch.  86. 
be  given,  as  in  Goss  «.  Tracy,  1  P.  W.  289 ;  Godfrey  v.  Nor-    Art.  1. 
ris,  Stra.  34 }  Jones  v.  Mason,  2  Stra.  833.     But  proof  of  the  v^i^^v^-^^ 
handwriting  of  the  obligor  in  the  principal  case  was  deemed  |^-  ^  ^« 
good  evidence ;  held,  sufficient  one  of  the  witnesses  when  he 
attested  was  in  tbe  obligor's  sight. 

^14.  In  debt  on  a  bond  the  pits,  were  allowed  to  prove,  ^  l^^ast,  183, 
that  diligent  search  had  been  made  after  one  of  the  subscrib-  i.^ift^"„"'*^* 
ing  witnesses  where  the  obligors  and  obligees  lived  ;  and  that  But  not  if  due 
no  account  could  be  given  of  him,  who  he  was,  or  where  he  ^jjj^®"^*'  *** 
lived,  or  any  circumstances  about  him,  and  then  to  prove  the  gQ^  the  wit- 
handwriting  of  the  other  subscribing  witness,  who  since  had  ness,8Johos. 
become  interested  as  administrator  to  tbe  obligee,  and  was  a  ^'  '^^' 
pit.  on  the  record. 

^15.  If  the  subscribing  witness  be  dead,  or  resident  abroad,  iTaun.  364. 
proof  of  the  handwriting  is  sufficient;  or  if  not  to  be  found.    ^ff"g^g 

^16.     Debt  on  bond.     Plea,  non  est  factum.     Bond  was  &p.  860. 
made  in  Jamaica,  and  attested  by  two  witnesses,  particular  Adam  &  ux. 
mark  in  the.  place  of  a  seal,  according  to  a  custom  there.  HaywoodT' 
Evidence  was,  that  one  witness  was  dead,  and  the  other  in  R.  193.— 
Jamaica,  and  only  the  handwriting  of  the  one  dead  was  prov-  J^J^^li^*  ^» 
ed,  and  no  evidence  given  of  the  obligor's  handwriting,  and  caines*  R. 
tbe  court  decided  the  bond  was  well  proved.      This  scrawl  362.-3  East, 
with  a  pen,  inclosing  the  initials  L.  S.,  qannot  have  the  effect  ^7*15  jJhn"* 
of  a  seal,  according  to  a  decision  in  New  York,  Warren  v.  239.—]  Bos. 
Lynch ;  otherwise  if  good  by*  the  laws  or  usages  of  any  coun-  &P.360. 
try,  as  in  Pennsylvania.    2  Caines'  R.  362. 

$  17.  But  where  the  subscribing  witness  has  become  infa-  2  sira.833, 
mous  by  conviction  of  a  crime,  or  interested  after  he  has  sub-  ''®"^-  ^*" 
scribed,  it  is  usual  and  necessary  not  only  to  prove  his  hand-  34^Godfreyr. 
writing,  but  also  that  of  the  obligor ;  and  in  each  case  the  sit-  Norris.— 5D. 
uation  of  the  witness  must  be  first  proved.  ^  ^'  ^^' 

$  18.  If  there  be  two  or  more  witnesses  to  a  deed  or  will,  PeakcsE.TO. 
sTs  there  usually  is,  there  must  be  evidence  they  are  all  dead,  — 1^  one  at- 
or  out  of  the  process  of  the  court,  or  so  disqualified,  in  order  jf^jj  ^ehjg^its 
lo  let  in  proof  of  handwriting  of  eithei*  of  them  ;   for  this  is  e&ecntion,  a 
not  the  best  evidence,  while  any  one  of  them  can  be  had  as  a  ^^y-stwder 
witness.     See  Ch.  88,  as  to  handwriting.     The  manner  of  7  i^ifn^'^]/ 
proving  our  deeds  of  conveyance  of  lands  by  statute  provis-  Talbot  v. 
ions,  where  th^  witnesses  are  dead  and  out  of  the  State,  see  camrfT  412  • 
Covenant,  as  to  warranties  &c.     Proof  a  party  signed  a  deed  overruled,  4' 
bearing  on  the  face  of  it  a  declaration  that  the  deed  was  seal-  I^'^"~ 
ed  by  the  party,  is  evidence  to  be  left  to  the  jury,  that  he  ' 

sealed  and  delivered  the  deed.     7  Taun.  R.  251. 

$  19.  Two  subscribing  witnesses  attest  a  deed,  then  one  of  SDali.  126^ 
them  becomes  interested,  his  handwriting  cannot  be  proved  till  SJJ^'JJ*^;"' 
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it  be  shewo  due  diligence  has  been  used  to  get  the  other's  at* 
tendance. 

^  20.  The  subscribing  witness  attests  only  the  sealing  and 
delivery  of  the  deed  \  hence  he  may  be  a  witness  to  prove  it 
was  delivered  after  the  date  inserted  in  it*  The  pit.  .held  to 
prove  the  execution  of  a  deed,  though  on  notice  it  was  pro- 
duced at  the  trial  by  the  deft  8  East,  548,  Gordon  «•  Sec- 
retan ;  cases,  1  Johns.  R.  385. 

^  21.  In  this  case  the  court  held,  that  the  formal  delivery 
of  a  release  was  not  essential.  It  was  deemed  *^  sufficient  if 
such  acts  appear  as  shew  an  intention  to  deliver  it."  Hence 
if  the  grantor  execute  and  acknowledge  a  deed,  but  retain  it 
till  the  consideration  money  is  paid,  this  deed  is  not  delivered, 
and  the  land  in  it  will  pass  by  his  will.  So  is  the  law  and 
practice  understood  to  be  in  this  State. 

Art.  2.  $  1.  What  evidence  proves  a  deed  legally  enrol' 
led  or  registered'  Regularly  wherever  the  law  requires  a 
deed  to  be  enroUed  or  registered,  and  appoints  an  officer  for 
that  purpose,  his  certificate,  signed  by  him,  stating  the  fact,  is 
legal  evidence.  Said  if  a  deed  be  legally  enrolled,  its  execu- 
tion is  proved.     1  Phil.  Ev.  407. 

^  2.  In  this  case  parol  evidence  was  admitted  to  disprove 
the  certificate  of  a  justice  of  the  peace,  who  took  the  ac- 
knowledgment of  a  deed,  by  shewing  an  cdibi  in  the  grantor. 
Qtkcre. 

$  3.  A  will  proved  under  a  statute  is  not  conclusive  on  the 
heir  ;  but  the  record  t>f  the  will  is  but  primd  facie  evidence 
of  its  validity,  and  the  heir  may  be  admitted  to  produce  evi- 
dence to  impeach  this  validity.  See  Ch.  90,  a.  12,  s.  15,  &c.; 
1  Pha.  Ev.  43<. 

$  4.  The  counterpart  of  a  deed  is  not  evidence  unless  old, 
or  in  case  of  a  fine  ;  the  age  of  a  will  is  computed  from  the 
testator's  death.     3  Johns.  R.  292. 

$  5.  If  one  party  give  notice  to  the  other  to  produce  a  deed 
in  a  trial,  and  he  produces  it,  this  is  primd  facie  evidence  it 
was  duly  executed ;  as  in  the  case  of  an  indenture,  without 
witness  or  proof  of  delivery  or  execution ;  because  the  party 
giving  the  notice,  not  knowing  who  the  subscribing  witnesses 
are,  cannot  be  prepared  to  prove  the  execution.  The  effect 
of  recording,  3  Johns.  R.  300,  477,  481 ;  2  id.  77,  230. 

Art.  3.  What  evidence  proves  the  deed  void^  or  avoided, 
as  want  of  capacity  in  the  maker,  or  rasures  ^c,  or  not  void. 

^  1.  Proof  of  a  fraudulent  deed  or  conveyance  at  common 
law,  does  not  avoid  it  as  against  him  who  has  a  younger  title ; 
but  it  is  otherwise,  as  to  a  former  right,  title,  debt,  interest,  or 
demand. 
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$  2.  So  to  avoid  a  deed  the  evidence  must  be  that  the  after    Ch.  86* 
purchase  is  for  a  valuable  consideratioD,  and  without  fraud    Art,  3. 
and  deceit ;  and  the  27  of  EL,  as  to  fraudulent  conveyances,  v.^^/-^ 
requires  that  to  make  a  settlement  voluntaiy  and  void,  against  ^^•"^  ^• 
purchasers,  the  grantee  intends  fraud,  and  is  a  party  to  a  frau-  caiiies  v. 
dulent  conveyance  intended  to  deceive  purchasers,  or  to  re-  Smith.— 
serve  secretly  a  use ;  .nor  does  this  act  avoid  any  deed  made  ^^^^^ 
on  a  good  consideration,  (valuable)  and  bond  fide.     As  if  a  Scott&al.'v. 
fiither  make  a  fraudulent  settlement  on  his  son,  who  sells  the  ^^m"^  m 
lands  to  B  for  a  good  consideration,  and  afterwards  the  father  _^  com.  D.' 
selk  the  same  land  to  D ;  D  shaU  not  avoid  the  son's  sale  to  2G4.-- 2  Bac. 
B,  for  he  is  a  don^^Ede  purchaser  for  a  valuable  consideration,  ^^^\ 
and  innocent.  Mota.— e 

^3.   So  the  after  purchaser,  if  a  fair  one,  cannot  object  to  Johns.  Ch.R. 
a  prior  deed,  if  it  be  voluntary,  but  not  covenous ;  for  the  vol-  ^^„„»g 
untary  settlement  is  good  against  an  after  purchaser,  if  not  ease,  Sugden, 
covenous ;  he  must  be  a  fair  purchaser  for  a  valuable  consid-  ^^■^^  ,  * 
eration,  as  in  Doe  v.  Routlidge,  Cowp.  705.     See  Sugden,  JST^ase^"" 
461,480.  Co.  60,  66. 

§  4-  As  where  one  Watson  owned  an  estate  worth  £2000,  ^^'^^' 
and  voluntarily  surrendered  it  to  Routlidge  in  the  year  1763,  70I  J-See 
and  in  1773  the  pit.  bought  it  for  £200,  when  he  knew  said  Frand.--See 
surrender  had  been  made  in  1763.    Judgment  against  the  ^"^ao  ^i2 
pit.     For  the  surrender  in  1763  was  voluntary,  being  for  love  Yes.  Jr.  74.^ 
and  affection  for  a  nephew,  yet  it  was  not  fraudulent,  and  the  2^^  ^' 
pit.  was  not  a  fair  purchaser  on  the  22  EL,  for  it  was  proved  cro"  Jam! 
that  he  knew  of  the  surrender  in  1763,  and  so  he  came  in  464.— l  Day's 
fraudulently,  and  the  court  said  the  £200  Was  a  contrivance,  ^-  ^^• 
and  no  purchase,  but  a  gift ;   so  the  surrender  was  valid  and 
the  pit's*  purchase  void.    Lessor  in  ejectment  cannot  shew  his 
own  deed  is  void. 

$  5.  But  on  the  27  El.  a  fraudulent  deed  is  void  as  against  6  Co.  61 ;  & 
a  purchaser,  though  it  be  proved  in  evidence  that  he  knows  it.  ^  9^^/  f^ 
2  Bac.  Abr.  605.  -ivent.i93. 

^  6.  So  a  deed  maybe  fraudulent  and  void,  thpugh  the  buy-  Dougl.es, 
er  pay  a  valuable  consideration,  and  be  in  possession ;  as  ^\^°  ^• 
where  one  buys,  knowing  another  has  a  decree  in  chancery,  woodvcon 
or  a  deed  not  recorded.     In  all  these  cases  the  buyer  must  be  417.— Co.  l! 
a  party  to  the  fraudulent  intention ;  no  matter  how  fraudulent  f^r^  ?®^- 
the  seller,  the  buyer's  title  is  good,  if  he  be  honest.  Edwards'  687,  jones  v, 
case.  Fort.  64.  Ma«h. 

^7.  So  a  fraudulent  deed  may  be  given  in  evidence,  and  ^^  p<>-  2V,Pi- 
there  is  this  difference,  if  the  deed  be  only  voidable,  a  stranger  Kc^Si?^^ 
cannot  avoid  it;  but  if  it  be  wholly  void,  any  one  may  avoid  it,  or  D.  &  £.  428. 
take  advantage  of  it  in  evidence  ;  this  is  a  clear  rule,  and  the  ""^  ^^^  ^^' 
main  Inquiry  is,  when  is  a  deed  only  voidable,  or  in  fact  void ; 
this  question  often  arises  in  this  work.  ,    . 
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Ch.  86.  A  deed  «muiread  is  void,  and  on  non  est  factum^  the  deft. 
<Srt.  3.  may  prove  he  was  not  lettered ;  or  that  he  was*  blind  ;  or  that 
v^^^v^^  it  was  misread  to  him,  for  when  the  evidence  proves  either  of 

165,318.1-^  Thoroughgood*s  case,  5  Co.  19  ;  2  Johns.  R.  177 ;  6  East, 
2  Co.  9.  309. 

Cro.  El.  626.  ^  8.  Roture  S^c.  If  one  make  his  deed,  and  it  is  after* 
--4John8. R.  wards  made  void  by  rasure,  addition,  breaking  off  the  seal,  or 
35^.       '  '    by  any  alteration,  he  may  give  this  matter  in  evidence,  on  non 

est  factum^  and  shew  this  deed  is  avoided.  See  Ch.  97,  a,  3  ; 

1  Phil.  Ev.  406,  &c. 

1  Esp.  261^-  ^  9*  But  a  deed  made  void  by  statute,  is  not  void  in  evi* 
stra.  493.—  dence,  but  only  by  pleading  ;  as  if  a  deed  be*  given  on  a  gam- 
6  Co.  119.      j^g  account ;   for  though  the  act  may  say  it  is  void,  yet  the 

obligor  need  not  plead  or  shew  the  act,  if  he  do  not  choose 
to  avoid  his  deed;  and  where  a  deed  is  such  as  to  be  binding 
at  common  law,  and  is  made  voidable  by  a  particular  statute 
only,  that  statute  must  be  shewn  in  pleading  specially,  for  the 
court  is  to  judge  if  made  void  or  not  as  a  matter  of  law.  See 
Written  Contracts. 
II  Co.  27  Pi-      ^10.  Deed  void  in  part.     *'  If  there  be  two  absolute,  dis- 
sot's  case.—  tinct  clauses  in  a  deed,  and  one  is  read  to  the  party,  not  let- 
— 1  Ha 'wW  ^^^^^9  and  the  other  not,  the  deed  is  good  for  the  clause  read, 
'  and  void  ab  initio  for  the  residue ;"  .and  being  void,  this  mat- 
ter is  in  evidence,  and  there  is  a  clear  difference  between  an 
entire  deed,  and  one  of  the  several  distinct  clausess ;   and  p. 
28,  **  as  to  parcel  which  was  made  according  to  the  agreement,* 
5  Co.  9.         ^YiiQ  deed  is  good  ;    and  as  to  the  other  parcel,  that  a  thing  is 
written  of  which  you  know  nothing }  so  that  as  to  parcel  yoa 
may  acknowledge  a  deed  of  parcel,  and  qs  to  parcel,  which 
was  not  read  to  him,  deny  the  deed."     But  it  is  laid  down  as 
law,  in  Thoroughgood's  case,  that  the  party  not  lettered  must 
require  the  deed  to  be  read  to  him,  and  it  is  void  if  even  a 
stranger  misread  it,  or  mistate  it ;   but  not  if  there  be  covin 

2  Bl.  Com.      in  the  grantor,  and  a  deed  is  void  for  so  much  as  is  misread. 

^•-jl  All  the  above  cases,  and  several  more  to  the  same  purposes, 

Wood^s^Con.  ^^  ^.j^j  j^y  ^^  yf^^^^ 

13  El.  5.—         ^11.  So  by  this  statute  all  conveyances  bona  fde^  and  for 
Cowp.  434,     good  consideration,  made  to  persons  not  knowing  of  any  fraud 
r^Kemieit*"  in  the  grantors,  are  good  and  valid,  and  the  act  is  not  against 
any  bona  fide  sale.     "  And  so  is  the  common  law."     "  But  if 
not  bon&  fide,  a  valuable  consideration  will  not  alone  take  it 
out  of  the  statute,"  but  the  purpose  must  be  fraudulent  or  ini- 
quitous, "  it  must  be  to  assist  one  man  to  cheat  another."  And 
if  the  grantor  remain  in  possession  of  the  land  sold,  it  is  no 
evidence  of  fraud  ;  but  it  is  otherwise  as  to  goods. 
^  12.  And  if  one  on  the  eve  of  a  bankruptcy,  prefer  a  par- 
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ticular  creditor,  when  pressed  by  him  for  his  debt,  .this  is  not  Ch*  86. 
evidence  of  a  fraudulent  preference.  5  D  &  E.  225,  229,  drt.  3. 
Holberd  v.  Anderson ;  4  Burr.  2236,  Swinerton  v.  Swinerton.  V^WJ 

^13.  So  in  Massachusetts  Supreme  Judicial  Court,  No- 
vember 1799,  it  was  decided  that  if  the  jpurchaser  be  inno- 
cent his  title  is  good,  though  the  seller  be  fraudulent.  Also  if 
I  buy  land  of  one  b  debt,  I  must  pay  or  secure  a  valuable 
consideration  at  the  time  of  the  sale,  and  act  honA  fide  tb 
make  the  sale  good.  But  this  court  abo  held,  that  evidence 
of  a  fraudulent  intention  in  the  seller,  will  not  affect  the  sale, 
if  there  be  no  evidence  that  the  buyer  entered  into  the  de- 
sign. 

^14.  So  if  one  in  debt  convey  on  a  secret  trust  for  his  own 
benefit,  the  conveyance  is  void,  as  to  those  then  creditors ;  and 
they  may  shew  this  in  evidence  on  the  trial. 

4  16.  So  in  Si^ton  t.  Lord,  Ch.  32,  a.  2,  the  Chief  Justice  |;^*?Vh'  • 
a(aid,  if  the  second  purchaser  be  fair  and  innocent,  his  title  is  ^^^Im!^ 
good,  though  the  first  purchase  mayvbe  impeachable ;  as  where  Morriflon  9. 
A  being  insohrent,  Oct.  15,  1806,  sold  lands  to  B,  his  son-in-  Ij^lli^^^J;"* 
law,  under  suspicious  circumstances,  and  three  days  after,  A's  chandler, 
creditor  attached  them,  and  Feb.  1807,  B  sold  the  land  to  C; 
it  was  decided  that  C  could  not  be  affected  by  the  attachment, 
except  it  was  proved  he  had  knowledge  of  it. 

A  buys  land,  and  is  present  at  an  after  sale  of  it  by  the  orig- 
inal vendor,  witnesses  the  deed,  and  receives  to  his  own  use 
part  of  the  purchase  money,  and  conceals  from  such  second 
purchaser  his  own  prior  title  ;  the  deed  of  such  prior  vendee, 

A,  shall  be  considered  as  originally  fraudulent,  and  shall  not 
prevail  aeainst  such  subsequent  bondjide  parchaser.  So  if  A 
sells  to  B  who  neglects  to  record  his  deed,  and  C  knowing  of 
the  same  buys  the  same  land  from  A,  and  first  registers  his 
deed,  it  is  fraudulent  and  void ;  but  if  C  sell  to  D,  who 
buys  bond  fide  for  a  valuable  consideration,  without  notice  of 
B's  title,  D's  title  is  good  and  not  affected  by  the  notice  to  C. 
Other  cases  on  27  Eliz.  ch«  4,  George  v.  Milbank ;  9  Ves. 
Jun.  190 ;  1  Mer.  638 ;  Gilb.  Eq.  R.  37  ;  Brown  v.  Carter, 
6  Ves.  Jun.  862,  879  ;  Ferray  «.  Cherry,  2  Vem.  384;  Leach 
V.  Dean,  1  Ch.  R.  78 ;  2  Vez.  60 ;  and  D  shall  hold  againtt 

B.  Chipman,  34. 

A  deed  cannot  be  proved  by  the  grantee  without  account-  ^  Johns.  It 
ing  for  the  absence  of  the  subscribing  witnesses.  Willoughby  ».  ^hM-^hTR. 
Carlton.    There  is  great  danger  in  departing  from  the  general  27i.~^i 
.  rule  in  proving  deeds.  ^^:  ^•^• 

A  judge  cannot,  when  out  of  his  state,  take  the  proof  of  a  Penrose  v.   ' 
deed.  Oriffidi. 

A  deed  reciting  another  deed  is  evidence  of  the  recited 
deed  against  the  grantor,  and  all  persons  claiming  title  derived 
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Ch.  86.    from  him  jsubsequendy ;  but  is  not  evidence  against  one  claim-* 

ArL  3.     ing  from  bim  by  tide,  prior  to  tbe  reciting  deed.     Further 

y^^^\^^^   cases  on  the  27  Eiiz.  ch.  4 ;    2  Dickins,  544  ;  Bednett  v. 

Musgrave,  2  Ves.  61  ;  Oxley  v.  tice,  1  Atk,  562  ;  Buckle  v. 

Mitchell,   18   Ves.  Jun.   101  ;    Smith  t;.   Garland,  2  Mer. ; 

Metcalfe  v.   Pulverkft,  1  Ves.  U  Beames,  180;  Riggs  v. 

Murray,  2  Johns.  Ch.  R.  579 ;    Lavender  o.  Blackstone,  3 

Keb.  526,  751 ;   Liane,  22  ;   Tarbach  v.  Marbury^  2  Vern. 

510 ;  Bullock  v.  Thome,  Mod.  615. 
iMor.E.300,      ^16.  So  the  deed  of  a  married  woman  alone,  and  of  a  lu- 

^im^i6&!  °^^^  ^^  ^^^  ^  ^^^^  '  ^"^  ^^^^  '^  ^°  evidence :   and  so  as  to  a 
"U  d/&  e.    deed  or  sealed  contract,  any  way  materially  altered  by  any 
M^'ta*  ^'ii  "^^  ^®  contractor.  •  So  altering  the  date  of  a  note  of  hand 
V.  Miller.       avoids  it.     This  too  is  a  matter  in  evidence,  for  when  the  note 
is  so  ahered  it  ceases  to  be  the  signer's  contract,  and  no  ac- 
tion afterwards  can  be  brought  on  it,  by  even  an  innocent 
holder  for  a  valuable  consideration.     But  to  fill  a  blank  with 
a  word  the  law  implied,  does  not  affect  the  contract.    A  deed 
whereby  A  conveys  "  one  full  moiety,"  is  prima  facie  evidence 
he  owns  the  other.  6  Taun.  257. 
4»87ew,  $  ^'^^    Parties  to  deeds,— haw  far  witnesses.    Parties  to 

Lokerv.'        deeds,  as    grantor  and  grantee,  contractor   and  contractee, 
Hayoefl.         sQdQ  ^  jj^^ye  been  admitted  or  excluded  as  witnesses  accord- 
ing as  interested  or  not  in  the  matter  in  issue ;  and  the  rule  is 
solely  a  rule  of  interest.  The  grantor  in  a  deed  is  a  competent 
witness  to  shew  it  was  fraudulent,  where  not  interested  in  the 
event  of  the  suit ;  probably  not  before  decided  in  England  or 
here  :  but  the  declarations  of  the  grantor  are  not  to  be  given  in 
evidence  to  defeat  his  deed.    12  Mass.  R.  439,  Clarke  v. 
Waite. 
See  CIi.99,s.  .    ^  18.  A  granted  land  and  covenanted  in  his  deed  that  he 
had  good  right  to  seU  ;  and  that  he  would  warrant  and  defend 
the  land  against  all  persons  claiming  under  him.     The  court 
admitted  bim  as  a  competent  witness  for  the  grantee  in  an  ac- 
tion 4>rought  by  him  for  tbe  land,  against  one  not  claiming  to 
hold  under  A.   But  see  3  Day's  Ca.  633. 
7(»  70B  Bart-      ^  ^^*  ^"^  ^°  ^^^^  ^^^  ^^^  court  decided,  that  tbe  declara- 
lett'v.  Del-     dons  of  a  supposed  grantor  in  a  deed  made  after  its  date,  as 
|;™*06**ia4^'  that  he  had  never  made  it  fee.,  could  not  be  given  in  evidence, 
106, 120»   '    against  the  party  claiming  under  it  after  the  grantor's  death  ; 
i7d^Cowi>.  for  when  he  said  he  never  made  the  deed,  it  may  be  supposed 
2i^Douel.'   ^^  ^^^  ^  interest  in  saying  so,  and  bis  declarations  were  not 
139.— 3  Barr.  on  oath,  nor  could  he  ever  be  a  witness.  14  Mass.  R.  434. 
J2,  ^"T  §  20.  In  this  action  of  ejectment  the  court  held,  that  the 

2  East  276r  gr^^tee  of  land  is  a  competent  witness  to  prove  the  grant  made 

3  Mem.  R.      without  consideration,  and  so  fraudulent  as  against  creditors. 
F^soB  Val   ^  ^^^'  ^*^®  ^°®  Welsh,  being  much  in  debt,  conveyed  tbe 
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house  sued  for  to  Waldron,  the  witness,  to  prevent  attach-  Ch.  86. 
raents,  without  a  valuable  consideration.  Afterwards  Waldron  Art,  4. 
being  embarrassed,  conveyed  to  Tyler,  in  trust  for  Welsh,  v^rv^^^ 
Prior  to  this  last  (conveyance  the  pit.  attached  it  as  Waldron's 
and  levied  on  it.  The  defts.  claimed  under  Welsh's  creditor 
who  levied  on  it.  The  question  was,  if  Welsh's  sale  to  Wal- 
dron was  void ;  and  Waldron  was,  on  argument,  admitted  to 
prove  no  consideration  :  1.  The  court  said  that  of  late  years 
the  objections  to  the  competency  of  witnesses  had  been  much 
narrowed :  2.  That  the  common  law  principle  relied  on  in 
Walton  V.  Shelly,  **  never  went  further  than  to  exclude  a  wit- 
ness from  testifying  to  invalidate  a  security  to  which  he  had 
given  a  credit  by  his  signature  :"  3.  "  That  the  late  cases 
were  confined  to  parties  on  negotiable  paper,  who  had,  by  their 
own  acts,  given  them  a  credit,  and  currency  :"  4.  It  might  be 
that  Waldron  never  knew  of  the  conveyance,  or  if  he  did,  he 
might  unwillingly  countenance  it. 

^21.  But  in  this  action  the  court  decided,  that  a  grantor  i  Mass.  R.  91, 
cannot  be  admitted  as  a  witness  to  explain  his  own  grant,  even  J^^^^JtJ: 
in  an  action  in  which  he  is  not  interested.     Was  case  for  di-  contra,  i' 
verting  a  water  course  from  the  pit's  miU  in  Canton,  and  the  Dallas,  293, 
grantor  was  called  to  explain  if  his  deed  included  a  certain  ^HotehWiT 
place,  but  rejected.    Also  held,  a  deed  of  premises  between  A 
and  B  must  be  construed  to  exclude  those  termini :  nor  his 
declarations.  2  Day's  Ca.  121. 

§  23.  In  this  action  the  court  held,  that  parol  evidence  is  i  Mass.  R.  69, 
not  admissible  to  contradict  a  deed,  " not  even  the  declara^  ^fv^'h^i^ 
tions  of  the  grantee  operating  merely  against  himself."  Cited  MinUre.-^' '^' 
1  Phil.  Evid.  48.     But  a  grantee  in  a  deed  may,  before  or  B^.  E.  84.— 
after  made,  confess  a  fact  against  himself,  as  that  he  bought  i^^^il^* 
the  land   m  trust  for   A,  or  with  his  money,  and  this  may  HeDdenon.- 
be  proved  by  parol  evidence  ;   and  there  is  a  resulting  trust  Bunb.  66.— 
not  within  the  statute  of  frauds.     14  Mass.  R.  246,  Bridge  v.  ^  Taun.847. 
Eggleston ;  2  Call,  14, 188 :    Held,  the  grantor's  conduct  and 
declarations  before  the  conveyance  as  to  the  estate  conveyed, 
tending  to  prove  his  fraudulent  intention,  are  evidence  to  a 
jur}^  in  a  suit  by  a  creditor  or  after  purchaser,  alleging  it  to  be 
fraudulent,  provided  such  conduct  and  declarations  be  brought 
home  to  the  grantee's  knowledge  before  the  conveyance. 

Art.  4.  JVhat  evidence  is  admissible  to  explain  or  control 
such  sealed  contracts^  charters^  ^c, 

^  1  It  has  long  been  a  clear  rule  of  law  and  evidence,  that 
no  parol  evidence  can  be  admitted  to  contradiqt  such  contract, 
unless  it  be  impeached  as  fraudulent. 

^  2.  A  second  rule  has  ever  existed,  that  such  evidence 
may  be  admitted  to  explain  a  deed,  where  consistent  with  it ; 
and  hence  the  main  question  is,  as  to  what  is  or  is  not  consis- 
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tent  with  the  deed.  In  a  long  series  of  years,  cases  on  this  point 
have  been  multiplied  to  a  vast  number,  and  some  of  them  so 
split  hairs  that  close  attention  to  them  is  required.  To  notice 
them  all  in  this  article  is  impracticable,  or  any  considerable 
portion  of  them  ;  and  also  many  of  them  have  and  will  occa- 
sionally fall  in  under  other  heads ;  and  as  to  negotiable  con- 
tracts, and  contracts  in  writing  not  sealed,  they  will  be  con- 
sidered in  other  chapters,  especially  ch.  93,  Parol  Evidence. 

^  3.  A  sealed  contract,  produced  and  proved,  *'  is  conclu- 
sive upon  the  rights  of  the  parties,  and  no  parol  evidence  can  be 
received  to  contradict  it ;  but  if  an  ambiguity  arises  dehors^  it 
may  be  explained  by  evidence  ;"  that  is,  in  case  of  latent  am- 
biguity, not  appearing  on  the  face  of  the  mstniment,  "  where 
every  diing  seems  right  and  clear,  but  the  meaning  being  ren- 
dered uncertain  by  the  proof  of  some  fact "  dehorSf  the  law 
admits  the  removal  of  the  doubt  by  like  evidence.  And  evi- 
dence of  usage  is  inadmissible  to  explain  the  words  of  a  deed 
not  ambiguous  or  equivocal ;  but  a  deed  under  seal,  when 
proved,  may  be  in  evidence.     1  Dallas,  63  ;  6  Cruise,  65. 

^  4.  CaseSf  matter  deharsj  fyc.  BuUer  J.  said^  "  it  is  now 
fully  settled  that  matters  dehors  the  bond  may  be  pleaded,"  and 
so  a  bond  to  A  may  be  averred  to  be  a  bond  in  trust  for  B, 
nor  does  this  averment  contradict  the  bond,  since  the  courts 
of  law  take  notice  of  trusts.    But  see  7  East,  153. 

^  5.  But  5  Bac.  Abr.  395,  it  is  stated  that  where  the  pur- 
chase money  is  said  in  the  deed  to  be  A's,  no  averment  can 
be  allowed  or  evidence  admitted  to  prove  it  to  be  in  trust  for 
B.  So  matter  dehors  the  deed  may  be  proved. 

^  6.  In  this  case  it  was  held  by  the  court,  that  where  uses 
are  not  declared  in  a  fine,  they  may  be  averred  and  proved 
by  fBtol  evidence.  2  Com.  D.  719.  In  this  case  the  parol 
evidence  was  admitted  in  favour  of  the  conusee  to  rebut 
the  presumption  in  favour  of  the  conusor.  Of  a  resulting  use, 
2  P.  W.  141  J  2  Dall.  70. 

^  7.  It  was  decided  that  parol  evidence  cannot  be  admitted 
to  eicplain  a  deed  where  it  is  clear  and  explicit ;  because  if 
it  proves  what  the  deed  proves,  it  amounts  to  nothing,  and  if 
it  proves  something  else  then  it  contradicts  the  deed.  The 
lessee  covenanted  to  account  for  the  coal  sold  at  the  pit's 
mouth  in  a  certain  manner  clear  and  explicit.  Hence  evi- 
dence of  the  lessee's  having  accounted  with  his  lessor,  and 
paid  him  his  share  of  money  produced  by  the  sale  of  coal 
elsewhere,  was  refused  as  improper  to  explain  the  intention  of 
the  parties.  Jackson  v.  Sill,  1 1  Johns.  R.  201 ;  Smith  «• 
Fenner,  I  C  .llison,  170 ;  1  Johns.  Ch.  R.  231,  428. 

^  8.  In  a  bargain  and  sale,  held,  the  bargainee  may  aver 
and  prove  a  money  consideration  paid,  though  not  expressed  in 
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the  deed,  and  this  shall  establish  the  deed,  for  it  stands  with    Ch.  86. 
it.     Here  a  money  consideration  was  essential  to  the  operation    Art  4. 
of  the  deed,  and  an  averment  of  the  payment  of  a  money  con-  v^^^v-^^ 
sideration  was  a  matter  dehor$  the  deed,  and  perfectly  consist-  "^^^^ 
ent  with  it.  See  s.  37  this  article,  a  case  examined.  johns.  R.484. 

$  9.  In  this  book  it  is  stated  as  law,  that  one  cannot  aver  -^  si.  Com. 
any  matter  against  a  record  or  deed ;  but  that  he  may  aver,  to  f^n^^^^ 
ascertain  the  intent  of  the  parties,  a  matter  not  utterly  incon-  Equity,  26. 
sistent  with  the  deed. 

§  10.  But  any  thing  may  be  averred  and  proved  against  a  31  "!!Ji)ay 
deed  by  way  of  fraud  ;  as  that  the  consideration  expressed  in  8.— 1  Co.ntf. 
it  never  was  paid.     There  are  many  cases,  and  all  uniform  to  1  Bn«T.396.- 
this  point ;  and  on  no  principle  can  a  man  be  allowed  to  use  a  113.— 5^0. 
deed  to  conceal  a  fraud.    An  annuity  was  granted  for  coun-  ni- 
sei, but  not  said  in  what  business  :  the  grantee  may  prove  it  ^  wo<^r" 
was  to  him  as  a  lawyer,  as  consistent  with  the  deed  or  grant.  Con.  169.— 

^11.  Held,  if  A  convey  land  to  B,  to  the  use  of  the  wife  i4Ve8.n«. 
.  for  life,  on  condition  she  shall  perform  her  husband's  will,  yerooa^s ' 
it  may  be  averred  and  proved  her  estate  is  a  jointure,  and  in  case.— Dyer,  . 
satisfaction  of  her  dower,  though  not  so  expressed.  *^- 

§  12.  But  a  bond  to  pay  contradicts  one  to  indemniiy,  and  Sewe  r^^' 
cannot  stand  together  with  it.  Lofit,  457.  Mease. 

^  13.  So  where  a  release  is  made  and  then  a  special  agree-  ^  Co.  308, 
raent  dehors  the  release,  the  agreement  cannot  affect  the  re-  ^Jie.""* 
Iea$e.     Cheney's  case,  5  Co.  68  ;  13  Johns.  R.  518 ;  10  do. 
137. 

$  14.  The  deft,  gave  liis  deed  to  the  officer  to  deliver  into  1  Salk.  197, 
his  custody  the  body  of  A,  who  had  been  arrested  at  the  ph's.  h^^T  * 
suit ;  held,  that  the  pit.  could  not  state  facts  not  in  the  deed,  '^  so 
as  to  alter  the  case."  In  this  expression  the  true  rule  seems  to 
be  expressed,  that  is,  that  no  evidence  dehors  the  contract  can  4  Cruise,  M. 
be  allowed  to  vary  the  terms  of  it,  or  to  make  it  express  or 
imply  any  terms  different  from  those  seen  on  inspecting  the 
contract  itself. 

^  15.  In  this  case  a  distinction  is  taken  between  a  deed  and  6D.&E.8J8, 
a  writing.     This  distinction  is  not  always  kept  up,  but  it  is  S*'**!"**^".*' 
often  denied  to  admit  any  parol  evidence  to  vary  a  writing  in    ^  "^"^  " 
any  sense  whatever. 

^  16.  It  is  now  on  the  whole  a  well  settled  rule  of  evidence,  Seetum  equi- 
that  the  acts. of  the  parties  or  usage  may  be  proved  to  explain  000^100^** 
{  doubtful  words  or  clauses  in  a  deed,  or  any  other  sealed  in-  101.       *' 
atrument.    Consideration  may  be  explamed,  see  Ch.  109,  a. 
3,  s.  7. 

^  17.  As  in  this  case  certain  words  were  inserted  in  a  lease,  Cowp.  819, 
and  it  was  doubtful  if  these  woirds  in  themselves  contained  a  Booth.^'  Bat 
covenant  on  the  part  of  the  lessor  perpetually  to  renew  the  «ee  a  Ves.  jr. 

298,094.— 
e  Ves.  jr.  287.-9  Vm.  jr.  886.*4  Bos.  fii  F.  451.—  7  East,  246, 237. 
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Ch.  86.    lease^  to  wit :  tlie  words,  ^*  under  the  same  rents  and  oove«' 
Art.  4.      nants."   The  court  held,  that  the  lessor  by  renewing  the  lease 
v.^»-v«^^  from  time  to  time,  had  explained  his  covenaBt.     It  is  said,  I 
Phil.  Evid.  479,  that  this  case  has  often  been  disapfuroved ; 
cites  chancery  cases  mainly 
IPnU^^^^'      $  18.  So  in  this  case  where  the  wcfd$  of  a  charter  were 
Wiostaniey,    ^^  doubtful  edeaning,  the  court  held,  evidence  of  usage  might 
aDd  288—     be  admitted  to  exphin  them.     And  the  same  principle  was 
l^*ik>^'     adopted,  Rex  v.  Varlo,  Cowp.  248  ;  4  D.  (c  E.  810, 821 5  -6 
D.&  E.  430;  3D.  &  E.226;   6D.  &E;.268;  7  East, 
200 ;  10  Ves.  jr.  336  ;  Ch-  93,  a.  3,  s.  39. 
1  Wii6.iM6,        ^19.  So  in  this  case  by  the  record  it  was  doubtful  if  the 
LordBeUUUk  bishop  was  patron  of  the  church,  and  so  collated  the  elerk 
Cited  1  Phil.  nuLDy  years  before,  or  if  a  temporal  lord  was,  and  so  the 
Evid.  476.      hishop  instituted  the  lord's  clerk.     The  word  instituitnm  was 
used  in  the  record,  which  might  well  be  translated  eoUaied  or 
instituted^  aad  on  this  the  case  turned  ;  for  the  name  of  the 
patron  was  left  blank  in  the  record.     And  on  argument  farol 
evidence  was  admitted  to  prove  general  report,  that  the  tem* 
poral  lord  was  patroo,  the  Earl  of  Roscommon,  and  it  was 
held,  that  this  evidence  stood  with  the  record,  explained  it, 
yet  contradicted  nothing  in  it,  changed  not  its  sense,  but  con- 
sistent with  it,  added  something  intended. 
1  Mass.  R  ^  20.  But  parol  evidence  is  not  admissible  to  prove  the 

a?^^  Gard^  ''S*^^  ^  ^^®  services  of  a  servant,,  when  the  declaration  states 
ner  '^  ai.        the  right  to  be  by  indenture  ;  for  what  is  claimed  by  deed 

cannot  be  proved  hyjHiroL 
1  i>Ay>  ^  21.  A  took  a  conveyance  of  land  of  B,  and  they  ajgreed 

ror^2S%'j,'^  that  if  it  exceeded  so  many  acres,  A  should  pay  as  additional 
2MuD.'i87.—  sum;  held,  this  matter  cannot  be  proved  hy parol  evidence. 
1  H.  Bi.  659,  It  is  ^{thijj  the  statute  of  frauds-  2  W.  Bl.  1249  ;  2  Desaus. 

Haynes  v.        ^j^    ^    ^^^  ^  ^  j^^^^  ^^^  ^  ^^^  ^   ^^  y^^  ^^  ^^^  ^   ^  pj^j 

Evid.  480;  1  Johns.  Ch«  R.  231. 
Ball.  N.  P.         ^  ^^'  ^^  ^^^^  ^^°  ^^  proved  to  have  been  delivered  on 
173.  condition  by  parol  evidence ;  nor  can  it  be  averred  to  be  dif- 

ferent from  what  it  is  in  writing.     But  an  averment  consistent 
with  the  condition,  which  shews  it  against  law,  will  be  admitted, 
therefore  the  obligor  may  plead  usury,  simony,  or  compouedr 
ing  of  felony,  though  a  legal  consideration  be  recited  in  the 
bond.    See  several  cases  to  this  point  in  Debt,  Ch*  139^  &c. 
1  Dali.  198>        ^  ^^'  ^  widow  womaii  took  a  deed  of  land  to  herself,  a 
424,426,        wimess  was  allowed  to  prove  she  said,  she  purchased  the  land 
— Bay 'e  *83  ^'*  ^^^  monies  of  her  husband's  estate,  so  in  trust  for  his 
84,  Gregory  '  children ;  and  an  absolute  deed  on  the  face  of  it  was  proved  to 
».  Setter.—  ^  be  taken  in  trust  on  parol  evidence.  See  1  Vern.  296 ;  2  Vern* 
1  BiQ.  616.     2Qg    Qyggre,  cited  1  Phil.  Evid.  613^  see  Ch.  136,  a.  19,  a.  1 ; 
Ch.  114,  a.  17,  s.  9 ;  4  Desaus.  Eg.  B.  1915 ;  1  Johns.  Ch.  R. 
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682.  But  if  be  who  claiais  a  resutting  trust,  has  m  fact  paid  no    Ch.  86. 
part  of  the  consideratioa  raoney,  he  wiU  not  be  allowed  by  pa^    Art.  4. 
rd  proof  to  shew  the  purchase  was  for  him.  Botsibrd  i^.  Burr*  v^^^n/^i^^ 

§  24.  A^  covenant  was  made  in  1779  to  pay  £500  lawful  |  i>ikU.  173. 
money  of  Pennsylvania ;  a  witness  was  admitted  to  prove,  that  ed^^pSl.^'^ 
at  the  time  of  the  contract  it  was  agreed  to  be  paid  in  what-  176.— 2  w. 
ever  inoacy  should  be  current  at  the  time  of  the  payment.  ^'  ^^'TT. 
And  1  Hen-  &  Mun.  332  5  Bay.  E.  79, 80.  Sa-SowiJ' 

^25.  So  A  agreed  to  give  a  mortgage  to  B,  but  by  mis-  480. 
take  gave  an  absolute  deed,  chancery  will  treat  it  as  a  mort-  Dabneyv. 
gage,  and  parol  evidence  is  adoussible  to  shew  the  mistake.  4  g^|^  ^  ^^ 
2  Ch.  Cases,  180.     And  in  these  cases  it  was  said,  that  ^'  it  101,  lis.— 
cannot  be  laid  down  as  a  general  rule,  that  no  parol  proof  to  }J&!!^^* 
contradict  a  deed,  is  not  to  be  admitted  in  any  case 4  nor  that  ^ivm, 460, 
it  is  to  be  admitted  in  all  cases."    But  it  naay  be  admitted  to  45^  Waaii- 
prove,  that  an  absolute  deed  was  intended  to  operate  as  a  ^^[^y'j^ 
mortgage.    But  see  Mortgage,  Ch.  112;  see  Hunt's  case,  15,  Ross  v. 
cited  1  Bin.  616 ;  see  s.  30,  Doe  «.  Burt.  rT^Ie'Ts 

^  26.  In  a  case  where  A  bought  land  with  the  money  of  B,  o^^'amv. 
and  took  a  conveyance  to  himself,  it  was  held,  he  was  a  trusH  HaU.-4Da]]. 
tee  to  B,  that  such  a  trust  not  being  widiin  the  statute  of  j^'^*  ^^'* 
frauds  may  be  proved  by  parol  evidence.  3  Johns.  R. 

^  27.  '^  Circumstantial  evidence,  without  any  acknowledg-  21^  Toou  k 
ment  under  seal,  was  admitted  to  set  aside  a  contract  under  ^'i^'J^Binr^ 
seal  as  having  been  vacated  and  abandoned."  Bay.  E.  80.       e  79. 

^  28.  Held,  a  mortgagor  under  special  circumstances  should  L^*"^^ 
be  allowed  to  explain  his  own  deed,  if  he  has  no  interest  in  criDgimv. 
the  event  of  the  suit.    A  deed  of  lands  in  New  York  State,  Nicholson's 
duly  acknowledged  two  years  after  it  was  made  &c.  was  not  f^'»  ^*^"- 
aUowed  to  be  read  in  evidence  without  proof  of  its  execution,  s  balL  soe^ 
as  it  was  not  recorded.  Petenon  v. 

§  29.  Debt  on  bond  conditioned  to  pay  $ in  six  months  ^a'jJJ^,^ 

after  date.     Defence  was,  that  the  parties  agreed  that  the  77, 88. 
bond  should  be  void,  if  certain  merchants  in  England  should  2  Dall.  171, 
not  transmit  a  ratification  of  certain  articles  of  composition  Ij^*}  \^^ 
(with  creditors)  within  six  months.    Court  allowed  the  deft.  ]  Teates,  I86, 
to  prove  by  a  witness,  that  this  agreement  was  made  by  the  M'Minn  v. 
parties  when  the  bond  was  executed,  that  it  be  void  if  the  Sll»r  ^* 
ratification  did  not  arrive  in  six  months ;  and  the  court  added,  Ketch,  4 
that  the  principle  of  the  case  had  been  often  determined.  ^i'-  ^^' 

^  30.  Held,  an  agreement  to  convey  lands  could  not  be  ^  ^^  ^h 
proved hy parol  evidence,  nor  could  an  agreement  to  forfeit  Echols**'* 
£100  upon  failure  to  execute  a  conveyance  pursuant  to  such 
agreement  be  proved  by  parol.    If  parcel  of  the  granted  pre- 
mises is  a  question  of  evidence.  See  Ch.  177,  a.  8,  s.  7,  Doe  2  Hen.  k  M. 
V.  Burt,  Stubbs  v.  Burwell.  ^- 
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Ch.  86. 
Art.  4. 


Bajr.  E.  89, 

Howes  V. 
Barker  %u  al. 
— AtkinioD 
V.  Execators 
of  Scott, 
1  Bay,  807.— 
1  Dallas,  83, 
Snowdea  «. 
Hemmiiig. 


SDalLlSS, 
Bond  9.  Hoe's 
•irs. 


1  Root's  R. 
268,  Skinner 
V.  Hender* 
son. 


1  Wils.  267, 
Hanson  v. 
Parker. 


3  Johns.  R. 
300,306, 
Jackson  v. 
Todd. 

10  Johns.  R. 
374,  Jackson 
V.  Neely. — 
See  Ch.  03, 
a.  8,  s.  18. 


See  13  Johns. 
R.68^ 
4  Dow,  324. 
—2  Price, 


$  31.  B  conveDanted  to  sell  and  convey  to  H.  a  tract  of 
land  at  a  certain  price,  and  a  deed  was  executed,  and  pur- 
chase money  paid  according  to  the  quantity  of  acres  expressed 
in  the  deed  ;  held,  no  parol  evidence  was  admissible  to  show 
there  was  a  mistake  in  the  quantity  mentioned  in  the  deed. 

^  32.  Debt  on  bond  conditioned  to  pay  an  bdent  for 
£1267.  Of.  6d.  in  Sept.  1786 ;  court  refused  parcl  evidence 
to  shew  the  testator,  Scott,  agreed  that  if  the  indent  was  not 
returned  on  the  day  mentioned  in  the  condition,  that  then  it 
should  be  converted  into  a  specie  debt,  to  be  paid  for  at  the 
rate  of  pound  for  pound ;  for,  said  the  court,  such  testimony 
goes  materially  to  alter  or  vary  a  deed,  and  if  admitted,  must 
produqe  "  all  the  mischiefs  and.  uncertainties  against  which  the 
statute  of  frauds  has  so  wisely  guarded." 

^  33.  A  bond  was  given  to  pay  continental  moneyj  which 
had  depreciated  three  for  one.  The  court  refused  parol  evi- 
dence to  prove  the  money  lent  was  equal  in  value  to  specie, 
and  that  the  testator  so  viewed  it,  and  said,  *^  that  the  evi- 
dence stated  is  not  to  explain  the  contract,  but  to  prove  a  new 
and  different  one."  But  see  Field  o.  Btddle,  absolute  proved 
a  conditional  one. 

^  34.  In  this  case  the  court  refused  parol  evidence,  to  prove 
that  a  specialty  delivered  to  a  party  was  on  certain  conditions. 
The  deed  delivered  was  absolute  on  the  face  of  it.  Ch.  109, 
a.  10,  s.  7. 

^  35.  Held,  if  a  bond  be  made  to  B,  conditioned  to  pay 
money  to  C,  C  is  the  real  creditor,  and  his  declaration  that  the 
obligor  owes  him  nothing,  is  good  evidence  in  discharge  of  the 
bond  ;  this  is  consistent  with  the  bond. 

§  36,  Proof  of  the  loss  of  a  deed.  Not  enough  it  be  prov- 
ed it  was  delivered  to  be  recorded  to  the  recording  officer, 
and  that  on  search  he  cannot  find  it,  but  must  be  proved  it 
was  not  delivered  back  to  the  party.  Ejectment  for  No.  39 
lot  in  the  town  of  Homer,  grantor's  deed  was  executed  by  an 
attorney,  and  his  power  was  lost ;  and  held,  proof  that  a  trunk 
of  papers  belonging  to  the  grantee  left  in  the  possession  of  his 
widow,  after  her  death  was  burnt  with  her  house,  was  suffi- 
cient evidence  of  loss  to  entitle  the  pit.  claiming  under  such 
grantee,  to  give  parol  evidence  of  the  existence  and  contents 
of  a  power  of  attorney  from  the  grantor  to  the  attorney  who 
executed  the  deed  in  the  principal's  name  :  2.  That  the  attor- 
ney's testimony,  that  he  so  executed  the  deed  and  was  autho- 
rized to  do  so  by  the  power,  is  good  evidence  the  power  exist- 
ed :  3.  If  the  deed  refer  to  such  power  by  which  made,  and  . 
the  deed  is  duly  deposited  in  the  office  in  which  by  taw  it  is 
to  be  recorded,  (act  Jan.  8,  1794,  sess.  17,  c.  44,)  it  is  suffi- 
cient notice  of  the  power  to  an  after  purchaser,  and  he  is  as 
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much  affected  by  it  as  if  the  power  also  were  deposited.  8    Ch.  86. 
Johns.  R.  137,  141.  Art.  5. 

^  37.  In  this  case  the  court  said,  "  it  is  a  settled  rule,  that  <s^»-v^<^ 
where  tlie  consideration  is  expressly  stated  in  a  deed,  and  it  H**^  ^• 
b  not  said  also,  and  for  other  considerations,  you  cannot  enter  Ma/gley  v. 
into  proof  of  any  other,  for  that  would  be  to  contradict  the  Haner,  in  er- 
deed."   The  court  referred  to  1  Johns.  R.  139  ;  3  Johns.  R.  ^^' 
506  ;  2  P.  W.  203  ;  1  Vesey,  127  ;  7  Bro.  P.  C.  70.     The 
consideration  in  the  pit's*  declaration  was,  the  pit.  had  a  life 
estate  in  a  farm,  and  it  was  agreed,  if  the  pit.  would  give  up 
his  life  estete  to  the  deft.,  he  would  deliver  to  the  pit.  yearly, 
during  his  life,  one  third  of  the  wheat  and  rye  which  the  deft, 
should  raise,  and  that  he  would  maintain  the  ph.  for  life  with 
victuals,  clothes,  bjc. ;  and  the  ph.  did  so  deliver  up  the  pos^ 
session  of  his  life  estate.     This  consideration  seems  to  be 
involved  in  a  special  contract  that  could  not  be  varied  by  SS"pjf '|^*^e^ 
parol  evidence.     Th^  rule  the  court  stated  does  not  seem  to  ror,  Maigley, 
be  the  result,  nor  do  the  authorities  cited  by  the  court  or  coun«  «»ted  i  Johns, 
sel  justify  the  rule ;  and  the  consideration  in  the  deed  wad  for  2W.Bi7i249. 
the  deft,  to  deliver  yearly  to  the  pit.  one  third  of  the  winter  3  John.  R. 
grain,  and  also  to  pay  the  ground  rent.   The  maintenance  was  o^Sf-f^tTa— 
an  after  matter,  proved  by  parol  at  the  trial,  objected  to  and  2  Atk!  348.  ** 
admitted. 

None  of  these  cases  contradict  the  rule  in  Mildraay's  case, 
1  Co.  176,  cited  a.  4,  s.  8  ;  Ch.  177,  a.  9,  s.  2,  3.  £10  ex- 
pressed in  the  deed  ;  blood  he.  further  averred.  3  D.  b  E. 
474,  Scammondin's  case,  X28  in  the  deed,  £30  proved  ;  court 
cited  Filmer  «.  Gott,  2  P.  W.  203 ;  8  D.  &  E.  379,  386, 
Saindon's  case,  cited  Ch.  93,  a.  2,  s.  3,  4,  5.  Parol  evidence 
received  to  explain  a  written  mstrument  and  remarks  thereon. 
See  Parol  Evidence,  Ch.  93,  sundry  cases.  1  Phil.  Evid. 
48 1|  483,  says,  it  is  an  established  rule,  that  a  party  may  aver 
any  consideration  which  is  consistent  with  the  consideration 
expressed,  but  no  averment  can  be  made  contrary  to,  or  incon- 
sistent with  that  expressed  in  the  deed,  cited  Mildmay's  case, 
stated  above,  s.  8,  Cromwell's  case,  2  Co.  76 ;  Bedel's  case, 
7  Co.  39,  Villers  v.  Beamont,  2  Dyer,  146  a,  judges  divid- 
ed. The  majority  seem  to  have  gone  on  the  niistaken  ground, 
that  a  consideration  expressed  implied  the  whole  considera- 
tion. Lord  Hardwicke's  opinion,  1  Yes.  jr.  128,  was  extra- 
judicial. See  Ch.  93,  a.  3,  s.  41 . 

Art.  5.  Ancient  deeds^  and  how  proved.    Same  rules  as  to  1  Inst.  6.^ 

wills.  IS^Pe^e'. 

^  1 .  In  some  cases  the  law  allows  deeds  to  be  read  in  evi-  £.  76, 77.— 
dence,  without  proof  of  execution,  from  the  reason  of  the  thing,  ^^^^t  426.— 
as  after  the  lapse  of  many  years  when  witnesses  are  dead  &c.  2w'lii"  Mor. 

E.  161.-^Gilb.  t.  B.  96.^3  BK  Com.  868.— 1  Vf.  Bl.  682. 
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Ch.  86.    it  would  be  impossible  to  prove  the  executioD,  or  even  the 

Art.  5.     haodwriting  of  parties  or  witnesses.  Thir^  years,  see  Ch.  53, 

V^-y^^    >•  ^9  s*  6,  and  below,  see  Presumption,  Ch.  94. 

1  Bay,  864,        ^  2«  The  rule  is,  that  a  deed  of  above  thirty  years'  standing 

^^^'"^^  ^'  f  oquires  no  other  proof  of  execution  than  the  bare  production, 

1  Bio!  402,  "  provided  the  possession  has  been  according  to  the  provisions 
Ross's  lessee  of  the  deed,  and  there  is  no  apparent  rasure  or  alteration  on 
6 M^ MO-  *®  ^*^®  ^^  *^*"  ^^  "^^^^  ®^  seisin,  though  not  endorsed, 
7  East,  279,  after  thirty  years  will  be  presumed ;  but  length  of  time  is  of  no  ^ 
M0Z4  F *^'  *^**^'  *^  possession  has  not  attended  the  deed,  or  it  is  rased, 
R.  1.— 9  1^8.  altered,  interlined,  or  otherwise  of  suspicious  appearance,  or  if 
Jr.  5.—  soon  after  its  date,  the  grantor  made  another  deed  of  the  same 
^^aoo'l^     estate.     Possession  not  explained  is  presumed  under  an  an^ 

2  Mun.  129.—  cient  deed. 

6D.&E.366,  What  proveg^the  execution  of  a  deed  Sfc.  Asm  trover  by 
&  ai.  »!*i!anfc-  ^®  bankrupt's  assignees  to  recover  goods  taken  by  the  deft, 
worthy.—  under  a  fraudulent  bill  of  sale  given  by  the  bankrupt  to  him, 
^^^^^\  ('^^^^  ^^  *^'  ^^  bankruptcy)  the  deft,  before  the  commission-* 
Phii.  Evid.  ^^  admitted  the  execution  of  the  deed,  held  sufficient  proof 
404,  ca«e8.      of  this  fact. 

Tappao  &  al.      ^  3.  Indian  deeds.    In  this  action  for  lands  00  Sheepscut 

Lincolifl^!  ^^^^9  the  pits,  were  allowed  to  read  to  the  jury,  as  the  foun- 

'  dation  of  the  claim,  a  writing,  called  an  Indian  deed,  dated  Feb. 

1663,  to  one  John  Tucker,  of  about  4000  acres  of  land. 

Neither  grantor  nor  witnesses  signed,  but  all  made  their  marks  ; 

no  acknowledgment,  no  recording  but  in  the  Sheepscut  re-* 

cords,  and  only  a  copy  from  them  was  produced.     But  it  was 

admitted,  as  our  Indian  deed^  and  writings  usually  have  been, 

that  is,  only  as  evidence  ofjtne  extent  and  quantity  of  land  the 

party  claimed,  and  not  ar  evidence  of  title  ;  and  this  after  he 

had  proved  an  entry  into  some  part  of  what  he  claimed,  and 

it  is  clear,  that  title  to  land  does  not  begin  with  an  kdian 

deed  (except  of  bis  planting  ground)  but  from  the  actual  entry 

under  it.    Then  only  the  grantee's  seizin  begins;  and  th^e 

deed  serves  but  as  a  plan  to  designate  the  quantity  and  bounds, 

for  an  Indian  has  no  legal  seizin.     This  point  is  examined  in 

a  subsequent  chapter. 

1  Johns.  Cas.      ^  4.  A  paper  purporting  to  be  the  record  of  a  deed  not 

4^y  Doc  V.     acknowledged,  is  a  nullity,  and  of  no  validity  as  a  record,  or 

1  Johns.  Cas.  AS  ^  copy  of  a  deed ;  but  a  very  ancient  will  may  be  read  as 

283.  an  ancient  deed  to  prove  title  under  certain  circumstances. 
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Art.  2. 


CHAPTER  LXXXVII. 


DEPOSITIONS  AND  AFFIDAVITS. 


Art.  1.  Depoiitiom  and  affidavits  w%  vmtxea  testimonyi  See  several 
sworn  to  by  tbK>se  who  give  them,  taken  on  a  dedimus  from  good  formf 
some  court,  or  in  virtue  of  some  statute.  •  This  written  testi-  ^J  jJ^elTiw^ 
mony  is  on  the  whole  much  inferior  to  vivA  voce  testimony  on  228  to  233'; 
the  stand  ;  in  receiving  that,  there  is  a  great  advantage  in  the  references  to 
eourt  and  jury's  seeing  the  witness,  his  countenance,  and  man-  ly^i^^  ^^ 
ner,  and  especially  in  the  opportunities  of  asking  him  ques- 
tions ;  these  advantages  are  in  a  measure  lost  in  taking  and 
using  his  depositk>n»    However  there  are  some  advantages  at- 
tending this  written  testimony*     It  is  long  preserved,  and  if 
there  be  perjury  ia  the  case,  it  is  fixed  upon  the  offender 
with  more  ease  and  certainty.      Generally  the  parties  have 
better  opportunities  to  examine  and  understand  it  before  the 
trial  comes  on,  and  are  commonly  less  liable  to  be  surprised 
by  it,  than  by  testimony  on  the  stand.    An  affidavit  filed  to 
support  a  motion  for  continuance  denied,  is  no  part  of  the  re- 
cord, unless  made  so  by  a  bill  of  of  exceptions* 

^  3.   It  is  proper  to  consider  depositions  and  affidavits  on  1  Hen.&M. 
these  accounts  :     1.   The  authority  for,  and  the  manner  of  Oariand  v. 
takii^  them.  *"»• 

2.  To  poiot  out  cases  in  which  they  may  be  used. 

3.  The  purposes  for  which  they  may  be  used. 

^  3.   Depositions  taken  under  a  commission  issued  at  the  6  Craoch, 
deft's.  request,  may  be  read  by  the  ph.,  though  he  had  no  no-  ^»  Beaton 
tice  of  the  taking.     And  copies  of  the  proceedings  of  a  vice-  ^'   ^' 
admiralty  court  are  evidence,  if  authenticated  according  to 
treaty. 

Akt.  2.    Laws  and  usages  authorising  depositions  and  af- 
Jidaviii  to  be  used^  and  the  mode  of  taking  them. 

^1.    By  this  colony  law  the  depositions  of  persons  of  14  Mass.  Colony 
years  of  age,  and  upwards,  and  of  sound  mind,  might  be  tak-  ^^i^P* 
en  in  criminal,  as  well  as  civil  causes,  (except  capital,)  if  the  p,  f^^    ^' 
witness  lived  above  ten  miles  from  the  court,  or  was  sick  or 
infirm. 

$  2.  By  diis  law,  depositions  in  a  civil  cause  could  be  tak-  Mass.  Pn>v. 
en,  where  ttfe  whness  lived  above  thirty  miles  from  the  court,  JjJ-  A-  !>• 
when  sick,  infirm,  be.  also  depositions  m  jpeTptf^tfom ;  the  sub- 
stance of  this  last  act  is  embraced  in  the  act  of  1798. 
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Ch.  87^  §  3.  By  this  act,  if  a  witness  in  any  civil  cause,  in  any  Fed* 
Art,  3.  eral  court,  in  any  district,  lives  above  one  hundred  miles  from 
V^-v-v^  the  place  of  trial,  "  or  is  bound  on  a  voyage  to  sea,  or  is  about 
Act  of  Con-  to  go  out  of  the  United  States,  or  out  .of  such  district,  and  to 
^f^h^^'  a  greater  distance  from  the  place  of  trial  than  as  aforesaid,  be- 
So';  the'snp.  fof®  ^^^  t*'"®  ^^  ^^^^f  ^^  '5  ancient,  or  very  infirm,"  his  depo- 
Cotfrt  of  the  sition  may  be  taken  de  bene  esse^  before  any  Federal  or  State 
depositions  J^^^^f  mayor  of  a  city,  he.  not. interested,  or  of  counsel,  giving 
by  commis-  due  notice  to  the  adverse  party,  or  his  attorney,  if  within  one 
sions.  hundred  miles  of  the  place  of  caption,  allowing  twenty  miles  to  a 

R  237.^  ^'   ^^y's  travel ;  and  in  admiralty  causes,  and  cases  of  seizure,  when 
Cranch,  224.  a  libel  is  filed,  and  no  adverse  party  is  named,  such  notice  must 
2GHin  ^^"^  ^^  ^  ^^^  person  having  the  agency  or  possession  of  the  proprtey 
R.  319.— 4      libelled,  if  known.     The  act  directs  the  mode  of  taking  &c., 
Wheatou,       in  common  form,  and  by  the  act,-**  any  person  may  be  com- 
r»08  Uc.         pelled  to  appear,  and  to  depose,  as  aforesaid,  in  the  same 
manner  as  to  appear  and  testity  at  court ;  and  by  this  act  any 
court  of  the  United  States  may  grant  a  dedimus  protestatem 
to  have  depositions  according  to  common  usage,  when  it  may 
be  necessary,  and  may  take  depositions  in  perpetuam  rei  mem- 
oriam  &c.  Construction  '4  Wheat.  508,  513,  Sergeant's  lessee 
V.  Biddle  b  al. ;   depositions  taken  under  dedimus  fyc.  are 
never  to  be  viewed  as  taken  de  bene  e$$e  ;  this  provision  as  to 
depositions  de  bene  esse^  being  confined  to  those  taken  under 
the  enacting  part  of  the  section. 
Mass.  Act,  -       $  4.  This  act  directs  the  mode,  and  points  out  die  manner 

Feb.  3,  1798.  of  taking  depositions,  and  prescribes  all  the  forms ;    thip  act 
— See  statute        i      •  ?      T  i     •        .  .i  s*       •  ^   i_   r 

in  Maine,  ch.  &uthorizmg  them  only  m  civil  causes  pending  m  court,  before 

86,  pp.  312,    any  justice  of  the  peace,  or  referees,  and  of  persons  living 
kcn'&!c"*ch    ^^°^®  thirty  miles  from  the  place  of  trial,  or  bound  to  sea,  or 
86;  corpora-  out  of  the  State,  or  so  sick,  infirm,  or  aged,  as  not  to  be  able 
tore  witnes-   to  attend  at  the  trial,  and  by  any  justice  of  the  peace  not  inter- 
»es,  c  .  87.     ^g^g  J  Qj.  ^f  cQuuggi^     The  act  then  directs  the  form  and  time 
of  notice  to  the  adverse  party,  if  within  twen^  miles  of  the 
place  of  caption,  to  be  served  on  him  or  his  attorney,  and  the 
manner  of  taking  the  deposition ;   the  form  of  the  caption,  of 
notice  to  the  adverse  party,  fee  to  be  tendered  him,  and  pen- 
alty for  non-attendance  ;   no  deposition  taken  is  to  be  used  if 
the  reasons  for  taking  it  no  longer  exist.  The  court  has  a  dis- 
cretionary power  as  to  foreign  depositions ;   the  Supreme  Ju- 
dicial Court  and  Common  Pleas,  may  grant  a  dedimus  poies- 
tatem  to  take  depositions  within,  or  without  the  State,  on  such 
terms  and  conditions  as  they  may  see  fit  to  prescribe.  This  act 
uTaVhiter-*^*'  also  provides  for  two  justices  of  the  peace,  quorum  unus,  tak- 
ested  within    ing  depositions  in  perpetuam^  gi^ng  due  notice  to  all  they 
ttie  state,  of  j^^q^  jq  j^^  interested,  or  their  attomies,  within  twenty  miles. 
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be. ;  these  depositions  within  ninety  days  after  taken,  must  be    jCh.  87. 
recorded  in  the  registry  of  deeds  in  the  county  where  the    Art.  2. 
land  lies,  if  the  deposition- respects  real  estates ;  and  if  it  res-   V^^V^^ 
pect  personal  estate  then  in  the  registry  of  deeds  in  the  coun* 
ty  where  the  person  for  whose  benefit  taken  lives ;  and  a  pre- 
scribed form  of  a  certificate  must  be  made  on  the  deposition ; 
*^  and  the  same  deposition  so  certified,  or  a  copy  of  the  said 
record,  may,  in  the  case  of  the  death  of  such  deponent,  ab- 
sence out  of  the  State,  or  inability  to  attend  the  court,  as 
aforesaid,  be  used  as  evidence,  in  any  cause,  to  which  it  may 
relate." 

^  5.  In  each  act  it  is  provided,  that  in  cases  of  appeals,  if 
it  be  apprehended  the  witnesses  cannot  be  had  at  the  court 
appealed  to,  the  clerk  of  the  lower  court  shall  take  their  tes- 
timony down  in  writing,  to  be  used  on  the  appeal,  if  the  gen- 
eral causes  of  taking  depositions  shall  then  exist. 

^6.  So  in  each  case  the  deposition  must  be  written  by  the 
deponent  or  magistrate  ;  and  notice  to  one  of  several  pits.,  or 
defts.  is  sufficient. 

Besides  these  authorities  for,  and  modes  of  taking  deposi- 
tions, there  is  a  common  law  authority,  founded  in  usage,  for 
taking  affidavits,  for  the  purpose  of  continuing  causes,  and 
other  incidental  purposes,  as  will  be  seen  by  the  cases  cited  in 
the  following  articles. 

^7.  It  is  a  settled  rule  that  all  the  facts  that  ought  to  ap- 
pear in  the  caption  of  a  deposition,  as  notice  to  the  adverse 
party,  the  time  of  taking,  due  caution  to  the  witness  to  tell  the 
truth  and  whole  truth  &c.,  must  be  certified  by  the  magistrate 
or  magistrates ;  that  is,  none  of  these  facts  can  be  proved  by 
parol  evidence,  because  the  law  has  required  them  to  be  offi- 
cially certified.  See  Barnes  v.  Ball,  administrator,  Ch.  82, 
a.  2,  s.  3. 

^  8.  The  same  rule  of  evidence  invariably  applies  to  tliis  writ- 
ten testimony,  and  viva  voce  testimony,  that  is,  if  the  testimony  of 
a  witness  on  the  stand  cannot  be  received  on  account  of  his  in- 
terest in  the  event  of  the  suit,  or  oh  account  of  his  infamy,  or  his 
relationship,  or  want  of  understanding,  his  deposition  cannot  be  ^  ^ 
received,  and  vice  versa  ;   therefore  all  the  rules  of  evidence,  o^  Connecti- 
as  to  the  interest,  infamy,  connexions,  and  want  of  under-  cut,  notice  ia 
standing  is  witnesses,  which  will  be  considered  in  the  articles  fil?*!"  S!^ 

?         .  '  1  .11  ,   .        •         .       taking  a  dep* 

respecting  witnesses,  may  be  considered  as  applying  invaria-  osition  to  the 
bly  to  their  depositions.    It  follows,  that  matters  to  be  consid-  "<^\«"^.P"" 
ered  in  this  chapter  are  but  few  that  relate  to  depositions,  on-  twenty  miles, 
ly  mich  as  respect  the  time  and  manner  of  taking  them.  Dep-  Kirby,  i,  loo, 
ositions  are  the  written  testimony  of  competent  witnesses  5  af-  ^'*»  ^^• 
fidavits  are  the  declarations  on  oath  of  parties,  their  agents 
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Ch.  87.    and  attornies ;  so  persons  naturalised,  and  trustees  make  their 

Art.  2.     declarations  on  oath. 

^«^^/'-^^       ^  9.  As  to  copies  of  depositions  they  may  be  used  ivherev- 

er  the  originals  can  be :     1.  Where  legal  provision  is  made 

for  using  copies,  as  in  our  cases  of  appeals,  reviews,  ttc. :  2. 

Wherever  the  originals  are  by  law  confined  to  some  court  or 

place,  and  the  deposition  is  proper  evidence  in  another  court 

or  place :     3.    Wherever  the  original  is  evidence,  and  is  desh 

troyed  or  lost,  without  any  default  of  him  who  offers  to  use  a 

copy.     See  Copies,  Ch.  82  ;  1  L.  Raym.  154 ;  3  Salk.  154. 

12  Mod.  4oe.      %  10.  it  is  another  rule  of  evidence  that  a'  deposition,  even 

— Peake*8  E.  though  cross-examined,  cannot  be  read  when  the  witness  may 

•tatates!^^*    be  had  at  the  trial,  and  is  so  situated  that  then  his  deposition 

11  Mod.  210.  cannot  be  taken  and  used,  except  to  confront  him.    In  fact 

II2  H"*^*t^'  every  deposition  is  taken  de  bene  esse.     But  if  a  witness  be 

M.  31.^°        sought  for  and  cannot  be  found,  his  deposition  may  be  used  as 

stra.  m.       if  dead. 

$  11.  Another  rule  is,  a  deposition  cannot  be  explained  by 

4g2^bay*a  P**"®^  evidence ;  deponent's  name  must  be  in  the  notice  to  the 

Ca.  2S0.         adverse  party,  the  justice's  certificate  is  not  conclusive. 

J'^ke'8E.44.      ^  12.  Another  rule,  a  deposition  cannot  be  used  against  one 

S87.-^Hob.     ^^^  ^  party  to  the  cause  in  which  it  was  taken  ;  for  as  to  him 

R  155.— >i      it  is  a  mere  ex  parte  examination,  he  having  no  opportunity 

Vern.  413,      ^q  cross-examine ;    and  wherever  a  party  is  not  bound  by  a 
Cooke ».»..,,%,  .^  r      /  J 

Founuin.       deposition,  he  shall  not  use  it. 

2  inst.  479.—      $  13.  It  will  be  observed,  that  as  the  Federal  and  State  acts, 
d68^Cowp.   ^I^ve,  extend  only  to  civil  causes  ;  depositions  and  examina- 
389!— 1  Atk.   tions,  written  down  in  criminal  cases,  are  here  as  in  the  com- 
25.— See  Ch.  mon  law.   And  no  oath  can  be  required,  unless  established  by 
D.'&  £.  753.   Statute  or  this  law ;  and  this  law  requires  no  particular  form 
of  oath;  hence  Jews  are  allowed  to  swear  on  the  Old  Testa- 
ment, Turks  on  the  Koran,  and  Gentoos  or  Hindoos,  accordf 
ing  to  the  forms  of  their  own  religion*    On  a  fair  construction 
of  these  statutes,  it  is  material  to  know  what  are  civil  causes ; 
and  in  Wilson  v.  Rastall,  the  court  thought  an  action  for  the 
penalty  for  bribery  was  a  civil  action  ;   and  so  other  acttons 
for  penalties. 
8  Bl.  Com.         ^  M*   ^"^  depositions  taken  before  a  justice  of  the  peace 
Chr.  notes  SM  in  cases  of  felony  may  be  read  in  evidence  on  the  trial,  if  be- 
1  Salk  231.     fQfQ  i(  ihe  witness  dies  ;  but  this  by  the  statute  of  1  and  2  Ph. 
&  Mar.  c.  11,  supposed  to  be  adopted  here  ;   this  is  confined 
to  felony,  see  IVPNally,  193  &z;c. 
Statate.book       ^^^  Statute  of  1  b  2  of  Philip  and  Mary,  c.   13,  is  im- 
&  cited  portant,  especially  as  it  respects  examinations  of  offenders  &c. 

M'Naliy,  194.  j^y  jygtices  of  the  peace.  It  provides,  "  that  justices  of  the 
peace,  when  any  person  is  brought  before  them  for  roan- 
slaughter  or  felony,  or  suspicion  of  manslaughter  or  felony. 


DEPOSITIONS  AND  AFFIDAVITS-  373 

being  iMulaUe  by  law,  shall,  before  any  bailment  or  main-    Ch.  87. 
prize,  take  the  exainioation  of  the  said  prboner,   and  the    ArL  2. 
iaforcuatioa  of  them  that  bring  him,   of  the  fact  and  cir-  ^«^^/'-^^ 
oumstances  thereof,  and  the  same,  or  as  much  as  may  be 
material  thereof  to  prove  the  felony,  shall  be  put  in  writ- 
ing before  they  make  the  same  bailment,  which  same  exami- 
nation, together  with  the  same  bailment,  the  said  justices  shall 
certify  at  the  next  goal  delivery  to  be  holden  within  the  limits  The  King  v. 
of  their  commission."    Same  proceedings,  in  substance,  if  the  Paine.— 
prisoner  be  committed.  This  act  extends  not  to  misdmeanors ;  ia6^2^^ik. 
hence  an  examination  taken  by  a  magistrate  ex  parte  in  them  417,418.—    . 
cannot  by  common  law  or  statute  be  given  in  evidence  on  the  3D.&E.7a3, 
deft's.  trial  after  the  deponent's  death,  as  the  deft,  is  not  pre- 
sent at  the  takmg  he  cannot  cross-examine,  (was  a  case  of  a 
Ubel.) 

^15.  But  depositions  so  takeo,  after  the  death  of  the  depo-  M*Nail;jr  197, 
nent,  are  not  conclusive,  unless  strongly  corroborated  by  otlier  WMiburn.*^* 
evidence ;  but  may  be  read  in  the  trial ;  The  King  i;.  Rad- 
bourne;  but  the  statute  directs  that  they  be  taken  on  oath,  and 
in  the  presence  of  the  acgused. 

^16.  When  depositions  are  so  taken  on  this  statute,  they  4Bi.Coni. 
may  at  the  prisoner's  request  be  compared  with  the  viva  voce  353.— 
testimony  of  ihc  same  witnesses  in  the  trial,  in  order  by  com-  ^2fLlw^l^' 
parison  to  see  if  there  be  a  variance.     So  the  accused  may  c.  cb.  46^ 
shew  any  variance  in  the  testimony  of  a  witness,  as  in  the  pre-  The  King  v. 
sent  and  a  former  trial  in  order  to  invalidate  it  in  tlie  latter    "'Snorn- 
trial,  as  in  the  case  of  Titus  Oates,  M'Nally,  199.    Justices 
may  take  examinations  of  treason  on  said  statute.  Id. ;  and  1 
Hale's  P.  C.  305.    And  if  the  deponent  be  unable  to  travel, 
it  is  the  same  as  if  dead.  Id. ;  and  2  Hale's  P.  C.  285.   But 
in  all  these  cases  it  must  be  proved  by  oath  on  the  trial,  that 
the  deposition*  are  the  true  substance  of  what  the  informant 
or  witness  gave  on  oath  when  so  examined.    M'Nally,  200, 
202,  203.    But  such  depositions  cannot  be  read  on  the  trial, 
if  not  judicially  taken  as  the  statute  directs,  2  Haw.  P.  C.  ch.  The  King  v. 
46,  and  if  not,  may  however  be  read  as  the  dying  declaration  Jljf,****^^^^'^* 
on  oath  of  the  murdered  person.  See  Ch.  89,  a.  2,  s.  18,  20.  ^^^»y»203, 
The  accused  was  not  present  at  the  taking  be.    The  King  v.  2  Haie'a  P. 
Dingier ;  cites  The  King  v.  The  Inhabitants  of  Eriswell,  pages  ^-  ^^>  286. 
20$  to  214,  which  see  Ch.  89,  a.  2,  s.  9. 

^  17.  A  party  may  use  ancient  depositions  of  persons  in  ^  Maale  U 
pari  jure  to  prove  an  ancient  custom,  they  being  dead.    ^So  aUo^x^' 
depositions  taken  in  an  ancient  suit  to  perpetuate  testimony,  to  8  Day's  Ca. 
which  pit.  and  deft,  were  privies.  ^^• 

^  18.  Counter  affidavit.  If  there  be  an  affidavit  to  put  off  coTeman't 
a  trial  because  a  material  witness  is  absent,  there  may  be  a  Cases,  ii3, 
counter  affidavit  to  shew  he  cannot  be  had  in  a  reasonable  \^j^j^^  ^ 

100,  Welch  r.  Hill.— 3  Johns.  R.  949,  Qnin  v.  Riley. 
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time.  Not  necessary  the  opposite  party  be  made  acquaint- 
ed with  the  contents  of  counter  affidavits  before  read  in 
court ;  supplementary  ones  cannot  be  received  to  sup- 
port an  original  motion.  If  a  motion  be  made  to  set  aside 
an  inquest  taken  by  default,  on  an  affidavit  of  merits  no 
counter  affidavit  will  be  admitted,  and  it  is  matter  of  discretion 
to  receive  counter  affidavits,  or  not,  on  application  to  a  judge 
for  a  deft's.  discharge  on  filing  common  bail.  Counter  affida- 
vits may  be  used  to  shew  the  sufficiency  of  an  excuse  for 
omitting  to  give  notice  of  a  motion  for  the  first  day  of  the 
term.  Counter  affidavits  may  be  used  to  oppose  a  motion, 
though  not  served.  2  Johns.  Cases,  Campbell  v.  Grove.  A 
judge  at  his  chambers,  on  a  rule  to  shew  cause  of  action,  per- 
mitted the  pit.  to  make  supplementary  affidavits,  whereon  the 
deft,  was  held  to  bail ;  afterwards  the  deft,  moved  to  be  dis- 
charged, because  the  judge's  order  was  irregular ;  hfld,  it  was 
an  original  application,  and  that  counter  affidavits  on  the  pit's, 
part  were  admissible.  A  motion  is  made  to  continue  a  cause 
on  affidavit  made  because  a  material  witness  is  absent,  the  op- 
posite party  may  make  a  counter  a%]avit  to  shew  it  is  impos- 
sible or  improbable  his  evidence  can  be  had  in  a  reasonable 
time  ;  but  this  counter  affidavit  must  not  deny  the  materiality 
of  the  testimony. 

^  19.  Supplementary  affidavits.  None  can  be  used  in  sup- 
port of  a  motion.  The  party  making  it,  is  confined  to  the 
affidavit  on  which  he  originally  grounded  his  motion  ;  but 
when  the  pit's,  first  affidavit  is  not  sufficient,  he  may  not  make 
a  supplementary  one  in  order  to  hold  the  deft,  to  bail.  But 
when  an  attorney  made  affidavit  to  obtain  a  certiorari  within 
thirty  days  after  judgment  below,  the  court  allowed  a  supple- 
mentary one  to  be  made  after  the  thirty  days  were  expired,  to 
show  why  the  .original  one  was  not  made  by  thcPparty  himself, 
or  to  explain  a  ^collateral  fact,  but  not  as  to  the  merits. 

^  20.  Affidavits  by  third  persons.  It  is  a  general  rule,  that 
they  cannot  be  admitted,  of  facts  in  the  knowledge  of  the  party 
on  which  the  application  is  founded,  as  the  affidavit  ought  to 
be  made  by  the  party  himself,  and  if  not  able  to  attend  the 
commissioner,  he  ought  to  go  to  the  party's  house. 

Abt.  3.  Cases.  ()  1.  In  this  case,  among  other  things,  it  was 
decided,  that  a  dedimus  potesiatem  to  take  depositions  cannot 
be  issued  by  the  court,  until  proper  parties  are  in  court  to 
frame  interrogatories  ;  and  4  Cranch,  224,  if  the  envelope  con- 
taining the  depositions  be  sealed  by  those  who  take  them,  it  is 
sufficient. 

^  2.  In  this  case  of  a  writ  of  error  the.  court  decided,  that 
depositions  taken  by  a  public  agent  of  the  United  States,  re- 
siding abroad,  relative  to  a  capture,  were  admissible  evidence 
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for  him  in  an  action  against  him  by  the  captors  for  the  pro-    Ch.  87. 
ceeds  of  the  prize,  though  no  suit  was  then  pending,  and  no    Art.  3. 
cross-examination.     See  Cabot  i;.  Bingham,  at  large,  under 
bead  of  Capture,  Ch.  227.     The  pit's,  affidavit  is  sufficient  to 
prove  the  death  of  a  subscribing  witness  to  a  deed,  in  order  to 
let  in  proof  of  his  handwriting. 

^  3.  The  affidavit  of  one  eventually  interested  in  the  suit,  1  Dall.  185, 
was  held  to  be  sufficient  to  put  off  a  trial  for  want  of  a  mate-  SfJ?®°*' 
rial  witness,  and  so  generally  of  one  directly  interested  for 
this  purpose. 

§  4.  So  in  this  case  a  pit.  in  Holland  was  allowed  to  make  t^^'^' 
affidavit  there,  and  get  it  attested  by  a  public  notary ;  and  this  C9ae^^ 
affidavit  was  admitted  as  evidence  to  hold  the  deft,  to  special 
bail  in  England. 

^  5.  In  this  case  the  court  held,  that  when  persons  are  wit-  lO  Mod.  382, 
nesses  to  an  arbitration  bond,  they  may  be  compelled  by  rule  ^^• 
of  court  to  make  affidavit  of  their  being  so. 

^  6.  The  most  common  affidavit  is  that  for  putting  off  a 
trial  for  the  absence  of  a  material  witness. 

§  7.  Held,  the  deft,  might  make  affidavit  of  the  absence  5^*^^"^* 
of  a  material  witness,  on  an  indictment  for  a  misdemeanor.  2  Ba^363 
Held  in  two  cases,  this  should  be  done  on  the  deft's.  own  Day  v.  Lam- 
oath  ;  but  in  an  after  case  it  was  well  holden,  that  a  third  per-  "^°' 
son  might  know  that  the  witness  is  a  material  one,  and  that  the 
deft,  may  not  know  it. 

<^  8.  It  is  a  rule,  that  the  affidavit  made  by  the  party  or  6Bac.234. 
another,  must  be  positive,  the  witness  is  a  material  one,  also  it  is 
generally  true,  (and  so  is  our  practice,)  that  the  affidavit  ought 
10  state,  the  party  has  had  no  opportunity  to  get  the' witness' 
evidence ;  to  state  also  when  he  is  expected  to  return,  that  the  Roies  Mass. 
court  may  judge  if  the  delay  will  be  reasonable ;  likewise  what  ^ap.  JimJ. 
facts  he  is  expected  to  testify  to,  in  order  that  if  the  other  party  ngg  and^ 
choose  to  admit,  he  will  swear  to  such  facts,  if  on  the  stand,  he  Feb.  1791. 
may  do  it  Sec. 

^  9.  In  this  action  a  justice  of  the  peace  in  New  Jersey,  ^^'^J^^^* 
who  took  the  deposition,  certified  that  he  had  duly  cautioned  a.  b.  1786, 
the  witness  &z;c.,  and  omitted  the  words  "  and  examined,"  and  Wheelock  v. 
on  argument  the  court  held,  the  caption  good  in  substance,  and  ^°'^^''' 
admitted  the  deposition. 

5j  10.  It  is  said,  that  a  deposition  taken  before  a  coroner  J!j*i®**^* 
may  be  used  on  the  trial  for  murder,  if  the  witness  previously  wich'Tcase. 
dies,  or  is  gone  beyond  sea  ;  but  the  accused  can  never  cross- 
examine  it. 

^11.  And  the  Court  of  Kings  Bench  held,  that  where  a  5D.&E.878 
pregnant  woman  died  after  examination,  but  before  an  order  ^®  ^^  ^• 

Whenever  a  special  motion  is  made  founded  on  affidavit,  a  copy  must  be  given  to  the 
opposite  party.  Coleman's  Ca.  63.  And  it  can  be  supported  only  on  the  original  affi- 
davit, lb.  113. 
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Ch.  87.    of  filiation,  such  examination  taken  on  the  statute  of  6  Geo. 

ArU  3.  IL  c.  31,  was  admissible  evidence,  on  an  application  to  the 
v^p^v^^  Sessions  to  make  an  order  on  the  putative  father,  and  if  not 
contradicted,  ought  to  be  considered  as  conclusive.  But  see 
Rex  V.  Ariswell,  3  D.  b  E.  707 ;  and  Rex  v.  Nuneham  Court- 
ney, Peake's  E.  4i.  Affidavit  bj  a  pit.  of  an  absent  witness 
to  a  deed,  Ch.  129,  a.  3. 

1  CaiDM*  R.       ^  1^*  ^^  affidavit  in  our  practice  in  this  State  is  never 
171.—^  Bos.  made  in  order  to  hold  to  bail,  but  is  often  made  by  a  party  for 

2  D  t  e""    ^^^^  purposes,  not  only  to  put  off  causes,  but  also  in  order  to 
«44.'  have  vessels  arrested  for  seamen's  wages.    Am.  Preced.  286. 

The  form  of  affidavits  in  actions,  see  2  East,  183 ;  7  D.  &l  E* 
661  ;  2  Cain.  98. 
Mass.  Act,  ^13.  By  this  act,  executors  and  administrators  are  to  post 

SecL*!*^^^  or  give  notice  of  their  appointment,  as  the  judge  shall  direct ; 
and  the  affidavit  of  either  "  made  and  filed  in  the  same  Pro- 
bate Court  within  seven  months  after  undertaking  the  trust, 
accompanied  with  an  original  notification  (or  copy  thereof)  of 
his  undertaking  the  trust,  and  recorded  in  the  probate  office, 
eir.^  Ch.  6  7.  ^^^  ^^  admitted  as  evidence  of  the  time,  place,  and  manner, 
notice  was  given.''    (Explained  post,  this  article.) 

$  14.  So  the  affidavit  of  either,  or  of  a  guardian,  or  of  the 

Eerson  employed  to  post  notice  of  the  sale  of  real  estate,  by 
cense  of  court  to  sell  for  the  payment  of  debts  or  legacies^ 
taken  before  the  Probate  Court  be.  in  seven  mouths  after  the 
sale,  and  there  filed  and  recorded  with  the  original  advertise* 
ment  or  a  copy,  is  declared  to  be  one  mode  of  perpetuating 
the  evidence  such  notice  was  given,  "  and  also  to  make  the 
original  or  copies  thereof  from  the  register  of  the  Probate 
Court,  admissible  evidence  in  any  court  of  law."  And  if  tb6 
person  so  employed  live  above  ten  miles  from  the  Probate 
Court,  his  deposition  of  the  fact  of  posting  may  l>e  taken  be* 
8  Cranch,  70.  ^^^^  &  justice  of  the  peace.     A  deposition  cannot  be  used 

which  is  opened  out  of  court. 
2D.b£.e48|      §  \b.  If  an  affidavit  be  put  into  court  without  any  title,  the 
Hurf  ^'        ^^^^  ^^^  ^^^^  "^  notice  of  it,  even  though  the  adverse  party 

is  willing  to  waive  the  objection. 
8D.bE. 403,      ^  16.  The  court   will,   in   no  case,  issue   an  attachment 
Rex  ».  Wal-.   against  a  party,  at  the  suit  of  another,  where  the  affidavits,  on 
^^*  which  the  motion  is  founded,  are  sworn  before  the  agents  of 

the  prosecutor. 

228  Rex  P.         ^  ^'^*  Held,  that  when  a  deft.,  convicted  on  an  indictment. 

Sharpness.—  comes  into  court  to  receive  sentence,  the  prosicutor  may  read 

2  Eaat,  867.    affidavits  in  aggravation,  though  made  by  witnesses  who  were 

examined  at  the  trial.    These  affidavits  the  deft,  is  at  liberty 

to  answer.     As  to  affidavits  to  hold  to  bail,  see  2  Johns.  R.. 

372  ;  7  D.  fa  E.  321 ;  1  Bos.  fa  P.  227. 
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(^  18.  In  this  case  it  was  decided,  that  the  Court  of  B.  R.  Ch.  87. 
would  take  notice  of  affidavits,  sworn  before  foreign  magis-  Art.  3. 
trates,  if  properly  authorized  to  take  them  and  well  authenti-  \-^^/-^ 

Cated.  Pa^mer^r*^^' 

^19.  The  courts  of  law  will  not  admit  affidavits  to  explain  sLnardr 
evidence  given  at  the  trial  y  as  in  an  action  of  debt  on  a  bond  i  WiU.  267, 
to  Hanson  conditioned  to  pay  £  —  to  Lydia  Dovey,  the  deft.,  p^^^^"  ^' 
on  oyer  pleaded,  payment  to  her  pott  diem^  and  he  at  the  trial 
proved  she  said  the   deft,  owed  her  nothing.     Verdict  for 
the  deft.   On  motion  for  a  new  trial,  on  the  ground  her  decla- 
tion  ought  not  to  affisct  the  ph.,  she  being  no  party  pit.,  and 
her  affidavit  that  no  money  had  been  pud  her  was  offered,  and 
that  she  viewed  the  deft,  as  indebted  to  the  ph.,  the  obligee. 
This  affidavit  was  rejected,  and  the  court  held,  she  was  the 
real  ph.,  and  if  the  condition  of  the  bond,  being  taken  for  the 
payment  of  money  to  her,  was  capable  of  any  explanation,  it 
ought  to  have  been  explained  to  the  jury  at  die  trial,  and  the 
court  added,  ''we  cannot  admit  of  affidavits  to  explain  evidence 
given  at  the  triaL" 

^  20.  The  court  held,  that  the  deposition  of  a  person  used  l^^f^'J^h 
io  a  former  trial  is  competent  evidence  in  a  review,  though  the  adm.-i  sm! 
deponent  is  a  party  to  the  suit,  having  became  administrator  286. 
of  the  first  deft.     The  court  said  the  testimony  was  good  when 
admitted  in  the  former  trial,  was  by  the  statute  of  reviews  to 
be  used  on  the  review,  unless  it  could  be  now  had  in  a  better 
form ;  this  could  not  be,  as  the  deponent  had  become  inter- 
ested.    Depositions  taken  by  insolvent  trustees,  agents  of  both 
parties,  maybe  read. 

^21.  The  court  held,  that  depositions  taken  in  term  time,  7  Johns.  K. 
the  court  not  being  in  actual  session,  and  the  opposite  party  ^^^^^^^'^ 
having  notice,  may  be  received,  though  taken  without  the  or-  ^'g^i,  ^' 
der  of  the  court.    The  court  had  adjourned  over  three  days,  Spring  &  ai. 
in  which  time  the  deposition  was  taken. 

§  22.  Rule,  "  that  no  affidavit  shall  be  received  in  evi-  Rales  Mass. 
dence,  though  taken  in  another  state,  unless  the  justice,  who  J,*^^*  ^779^' 
takes  the  same,  shall  observe  the  rules  of  the  Massachusetts 
law,"  except  the  "  deft,  lives  out  of  the  State,  and  deposes  be- 
fore a  justice  without  the  same  ;  in  which  case  a  certificate 
thereof  shall  be  equal  to,  and  have  the  same  effect  as,  a  cer- 
tificate of  the  deponent!s  living  more  than  thirty  miles  from 
the  place  of  trial." 

This  rule  provides,  that  depositions  be  opened  and  filed  at  April,  1779. 
the  term  for  which  taken,  by  the  clerk,  and  remain  on  the  files 
&c. 

§  23.  This  was  assumpsit  against  Gill,  exr.,  and  the  court  Jn'^is^' 
admitted  him  by  parol  evidence  to  prove  he  had  posted  up  Green  v! Gin, 
notifications  of  his  appointment  &c.,  without  producing  the  exr. 
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Ch.  87.  original  notification  or  a  copy,  after  four  years  from  giving 
Art.  4.  bonds.  This  was  instead  of  his  affidavit, 
v.^-v'^  ^  24.  In  this  case  the  wife  filed  a  tibel  for  a  divorce  a  vinculo 
6  Mass.  R.  against  her  husband  above  fourteen  days  before  the  court  in  Bos- 
^«  o.  Labo-  ^<>°»  ^°d  b*^  it  served  by  leaving  a  copy  at  his  last  and  usual 
tiere.  place  of  abode  in  Boston.     On  suggestion  he  was  in  the  city  of 

New  York,  the  court  ordered  personal  notice  to  appear  the  same 
term ;  and  proof  of  service  on  him  by  affidavit  of  a  vritness. 
A^^riuo'^"*^       §  26    By  this  act  congress  established  articles  of  war ; 
iloA,  74th      provision  is  also  made  that  "  on  trials  of  cases  not  capital,  he- 
art, of  war.     fore  courts  martial,  the  depositions  of  witnesses  not  in  the  line 
or  staff,  or  the  army,  may  be  taken  before  some  justice  of  the 
peace,  and  read  in  evidence :   provided  the  prosecutor  and 
person  accused  are  present,"  &c.  or  duly  notified  thereof. 
Act  of  Cong.       ^  26.  Bv  the  third  section  of  this  act  it  is  provided,  that  '^  in 
Feb.  20.1812.  ^y  ^^^^  before  a  court  of  the  United  States,  it  shall  be  law- 
ful for  such  court,  in  its  discretion,  to  admit  in  evidence  any 
deposition  taken  in  perpetuam  ret  memoriamf  which  would  be 
so  admissible  in  a  court  of  the  State  wherein  such  cause  is 
pending,  according  to  the  laws  thereof." 
i^Br^B       ^  ^'^'  Depositions  taken  by  commissioners  of  bankrupts  are 
case.— I         of  a  private  nature ;  but  such  when  recorded  or  copies  there- 
Doagi.267,     of  are  evidence  to  prove  the  time  of  the  act  of  bankruptcy  if 

Tanson  ».  •/•    j  •     ^i. 

Wilson.— 1.    «P^ifi«d  m  them. 

Saik.  278.  ^  28.  Depositions  taken  in  chancery  de  bene  etse  are  good 

1  s*'il^6-  ^^^^^'^^^  *^  ^*^>  where  before  answer  the  witness  dies;  but  if 
1  Ld.  Raym.  examined  fif^  years  ago  cannot  be  read  without  some  ac- 
735,  Baker  v.  count  of  his  death  : — tn  perpetuam,  no  evidence  while  the  wit* 
Fairfax,         ^^^  j^  ^^^  j  2  Ld.  Raym.   1008  :   before  a  justice  depo- 
nent since  dead,  evidence  only  in  felony;  1  Salk.  281 :  taken 
before,   not  evidence  after  the  witness  becomes  interested. 
1  Stra.  101.      Evidence  on  motion  to  discharge  bail  must  be 
by  deposition.     1  Cranch,  rules  of  court,  17. 
S««  S,!'  **       ■**'•  ^*  Oaths f  depositions f  ^.  of  the  parties  themselves  in 
See  Bill  and    chancery. 

Answer,  Ch.       $  1.  As  business  and  suits  in  equity  have  very  much  m* 

83,  a.  7, 9. 33.  greased,  in  which  a  large  part  of  the  evidence  depends  on  the 

swearing  of  the  parties,  it  is  become  important  to  attend  to  this 

portion  of  evidence.     It  has  its  advantages  in  sifting  the  truth 

out  of  the  parties  in  the  suits,  and  its  disadvantages  in  giving 

the  hardened,  dishonest  man  advantages  over  the  moral,  hour 

est,  and  conscientious  man,  as  stated  Ch.  1,  a.  7.  s.  33. 

^•te*^»  Ves^'      $  2.  Former  practice  fyc.    At  one  time  when  a  bill  was 

282.— 2 Vera,  fil^d  in  chancery  for  discovery  and  relief,  and  the  deft,  in  bis 

664,lbbot80D  answer  positively  denied  the  facts  stated  in  the  bill,  and  this 

r.  Rhodes.     ^^  supported  Only  by  a  single  witness,  the  answer  was  direct- 
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ed  to  be  read  at  the  trial  at  law.  This  gave  the  deft,  the  bene-    Ch.  87. 
fit  of  his  own  oath  ia  a  legal  trial.  ArU  4. 

^  3.  But  the  j^esent  practice  is  not  to  direct  an  issue,  v^^^v^^ 
where  there  is  merely  oath  against  oath,  for  the  rule  in  equity  L^'^j'^^J* 
by  that  if  the  answer  contains  a  positive  denial  of  the  case  cranoh,  60, 
stated  in  the  bill,  and  it  is  contradicted  by  a  single  witness  89,  Russell  v. 
only,  there   cannot  be  a  decree  against  the  deft.     Phillips  ^!^'|j®™i 
hence  infers  that  in  such  cases  the  deft's.  answer  cannot  be  di-  Oniey «!      ' 
rected  to  be  read  at  law ;  this  the  court  has  refused  where  the  Walker, 
pit's,  witness  has  been  supported  by  concurring  circumstances, 
liolmes  v.  Custance,  12  Ves.  jr.  279. 

^  4.    The  pit;  cannot,  in  a  cross  suit,  read  his  own  answer  i  Johns.  Ch. 
to  a  bill  for  discovery,  unless  the  deft,  chooses  first  to  produce  ^*  ^^^* 
it.  Phillips  «.  Thompson ;  see  Ch.  225,  a.  6,  s.  25.     In  law 
and  equity,  evidence  is  generally  governed  by  the  same  rule. 
8.  14,  above. 

^  5.  One  deft,  may  be  examined  in  equity  for  the  pit.  or  i  Phil.  Ev.6. 
for  the  co-defts.,  as  some  are  often  made  defts.  who  have  no  Bwretfr^^ 
interest ;  ordinarily  this  cannot  be  done  at  law.     2  Johns.  Ch.  Gore. 
R.  530,  Kirk  v.  Hodgson. 

%  6.  If  a  co^fi.  disclaim,  or  hate  no  interest  in  the  event  ^'"/i?'™' 
4fthe  suitf  chancery  may  make  him  a  vntness,  though  his  name  MannV       ' 
be  not  struck  off  the  biU,  being  mere  matter  of  form  it  remain-  Ward.— 2 
ing  in  it.  1  Vem.  230.     And  if  there  can  be  no  decree  against  ^^  ^' 
the  deft.,  he  is  not  liable  to  costs.   1  Atk.  451,  Cotton  v.  Lut-  er  v.  Gmft^ 
teral  b  al. ;  2  Vesey,  223.     But  a  party  in  interest,  (as  one  «dm. 
of  three  partners,)  cannot  be  made  a  witness  by  omitting  to 
make  him  a  party  in  the  biU. 

^  7.  It  has  been  held  that  an  admission  in  an  answer  is  Peake's  Law 
evidence  against  the  deft,  when  sued  by  another  {.It.  at  com-  Gruitv^iack- 
mon  law  ;  the  answer  in  equity  being  the  party's  admission,  soo  k  ai.  cit-* 
the  objection,  res  inter  alios  acta,  does  not  hold,  hence  it  is  in  jS^  ^^^"aS^* 
evidence  in  an  action  at  law  by  one  not  a  party  to  the  suit  in     '      ' 
equity  in  which  the  admission  was  made.     Peake's  N.  P.  C. 
203;  Hayw.  420,  Kidder  v.  Dubruts;  2  Caines'  R.  155; 
but  see  Kirby,  62,  ch.  83,  s.  7. 

$  8.  Answers  in  chancery  are  evidence  in  trials  at  law  ^^-  ^'  P- 
against  the  party  that  made  them,  and  very  strong  evidence,  -Ey's^^^u 
as  they  are  made  on  oath,  but  the  whole  must  be  taken  together,  Johns.  R.I6I, 
in  order  to  shew  distinctly  the  full  meaning  and  sense  of  the  ?^P|^^V 
party.    See  Ch.  83,  s.  7  ;  1  Dallas,  302,  Forrell  v.  M'Clea.  E^st^o, 
And  if  the  party  refer  to  a  written  paper,  without  which  his  Smith  v. 
admission  is  not  complete,  its  contents  must  be  shewn  before  ^^*^* 
his  admission  is  used.  This  rule  holds  in  law  and  equity.  See 
5  Taun.  245. 

$  9.  Two  witnesses  in  equity,  when  rehired,    to  equity  ^^""P:  ^• 
1]»,  lie,  aad  €«e»oHed.— And  SVeiey  k  Beames,  69. 
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Ch.  87. 
Art.  4. 


9  Cranch, 
153, 164.— 2 
Desaas.  £q. 
R,  140.— 
2  Hen.  k,  M. 
396,  Beatty  v. 
Smith  fy  al. 


4  Manford, 
382,  Nelson 
v.Carrington. 
— 2  Merivale, 
368,  Choi- 
mondely  v. 
Cliotoo. 

3  Day,  138, 
Hotchkiss  v. 
Nichols. 


1  Phil.  Ev. 
283,  cites 
Bui.  N.  P. 
235.-7  D.  k, 
E.3.— 2Sclw. 
I*.  P.  685. 


it  is  ft  rule,  on  a  bill  praying  relief,  when  the  facts  the  pit. 
charges  as  the  ground  of  it  are  proved  only  by  one  witness, 
and  are  clearly  and  positively  denied  by  the  answers  of  the 
deft,  not  to  grant  a  decree  against  him.  But  second,  where 
the  pit's,  evidence  is  so  far  corroborated  by  proof  of  concur- 
ring circumstances  as  to  outweigh  the  denial  in  the  deft's.  an- 
swer, the  former  rule  will  not  apply,  especially  considering  the 
the  pit's  witness  is  disinterested ;  and  the  testimony  of  one 
witness  so  corroborated  will  justify  a  decree  against  the  deft. 
American  cases  on  this  point  decided  on  the  same  principle ; 
as  in  the  case  of  Clark's  exrs.  v.  Rumdyk,  stated  ch.  226,  a. 
15,  s.  7  ;  10  Johns.  R.  524,  548,  Clason  v.  Morris.  To  a 
bill  of  discovery  the  deft's.  answer  is  evidence  for  him,  unless 
disproved,  and  must  prevail  if  not  contradicted  by  more  than 
one  witness ;  where  the  deft's.  answer  directly  or  positively  de- 
nies the  allegation  in  the  pit's  bill,  it  cannot  be  outweighed  by 
the  deposition  of  one  witness  only,  unsupported  by  corroborat- 
ing circumstances,  and  where  too  the  answer  clearly  denies 
the  equity  of  the  bill. 

$10.  Presumptive  evidence  in  equity,  A  right  is  presumed  to 
be  lost  in  time  as  being  abandoned  ;  but  so  long  as  the  trustee's 
right  continues,  there  is  no  presumption  against  the  right  of  the  ce«- 
^tit  que  trust:  though  an  equitable  title  be  presumed  to  be  lost  by 
the  lapse  of  time,  and  by  possession ;  it  cannot  thereby  be  shifted 
or  transferred  ;— -it  cannot  be  acquired  by  length  of  possession. 

^\\,  A  decree  in  chancery,  evidence  or  not.  One  finding 
a  fact  immaterial  to  the  issue  is  not  evidence  admissible  in  an 
action  at  law,  afterwards  brought  between  the  same  parties  to 
prove  such  fact.  In  law  or  equity  it  is  only  the  material  parts 
in  a  judicial  proceeding  that  are  considered  "as  thereby  con- 
clusively settled. 

$  12.  The  general  rule  is,  that  a  bill  in  equity  is  not  evi- 
dence against  the  ph.,  except  to  shew  such  a  bill  existed,  and 
that  certain  facts  were  in  issue  between  the  parties,  in  order 
to  introduce  the  answer  as  the  depositions  of  the  witnesses.  It 
is  not  to  be  admitted  in  evidence,  in  the  courts  of  law,  to  prove 
any  facts  alleged  or  denied  in  the  bill.  It  may  however  when 
ancient,  like  any  proper  ancient  declarations  be  admissible  to 
prove  a  pedigree  &z;c.  between  the  parties  and  their  privies. 

^13.  Answers  in  chancery,  how  evidence.  They  are 
confessions  on  oath,  hence  strong  evidence  against  the 
deft,  who  makes  them ;  but  when  read,  all  the  parts  must 
be  taken  together,  connected  and  entire ;  and  the  deft, 
has  a  right  to  have  his  second  answer  read  to  explain 
the  first;  there  is  an  exception  as  to  a  witness'  com- 
petency. When  the  deft's.  answer  is  read  agamst  him,  bis  con- 
fession must  all  be  taken  together ;   you  cannot  take  one  part 


Phil.  Ev.  262, 

283.-'E.  M. 

E.  61.— 1 

Johns.  R.260. 

— Bul.N.  P. 

237,238.-See 

Ch.  83.-1 

fhil.Ev.283, 

284.— SeeCb. 

83  s  33  — 

Ch.  226,'  a.  7,  8. 1  to  9.-2  Bos.  b  P.  541, 543,  Roe  k  al.  v.  Femrs^l  PMI.  Ev.  286 
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against  him,  and  omit  what  is  for  him,  for  his  answer  is  his    Ch.  87. 
sense.  Though  the  whole,  answer  must  be  read  to  find  his  true    Jlrt:  4. 
meaning,   it  follows  not  "  that  all  parts  of   his  statement  v^^s/*^^ 
are  equally  credible,"  or  viewed  as  equally  proved ;   as  if  he 
state  a  fact  not  of  his  own  knowledge,  but  on  mere  report, 
this  is  not  evidence  in  his  favour  ;  so  not  evidence  against  him, 
if  he  had  acknowledged  the  report  to  be  different ;   ''  the  ob- 
jection is  not  that  he  speaks  in  his  own  behalf,  for  that  diffi- 
culty is  waived  by  the  party  who  offers  the  answer  in  evidence, 
but  that'  he  answers  on  hearsay,  and  has  not  the  means  of 
knowledge,  which  alone  can  be  resorted  to." 

If  a  deft,  give  in  evidence  the  pit's,  answer,  it  will  not  en- 
title to  avail  himself  of  any  matter  m  it  stated  as  hearsay.  If 
a  partnership  be  proved,  the  answer  of  one  partner,  as  to 
their  partnership  concerns,  is  good  against  all.  1  Taun.  R. 
104;  1  Maule  b  Sel.  250. 

^14.    An  answer  in  chancery  beiqg  the  party's  admission,  i  pbii.Ey. 
the  objection  of  res  inter  aUo$  acta^  does  not  apply  as  it  does  286,287,citefl 
in  legal  proceedings ;    hence  it  may  be  given  in  evidence  in  a  ^^'»Ev. 
suit  at  common  law,  by  one  not  a  party  to  the  suit  in  equity. 
Grant  o.  Jackson  b  al.,  Peake^s  Ca.  203.  On  the  whole,  when 
the  pit  calls  on  the  deft,  to  answer  on  oath,  he  makes  him  a 
witness  in  the  cause,  and  admits  as  true  all  he  says  or  affirms 
of  his  own  knowledge,  for  or  against  the  pit. ;   as  to  hearsay  -,    .   ,. 
or  mere  report,  it  is  not  evidence  in  general ;  and  if  the  deft's.  ^  johnron^s 
answer  positively  ^leny  a  fact  charged  in  the  bill,  it  is  not  to  e».,  i  Hcd. 
be  outweighed  by  testimony  not  equally  positive  on  the  other  ^^'  ^^» 
side. 

^Ib.   Depositions  in  chancery,  taken  by  proper  persons,  iPbil.  Ev^. 
are  evidence  in  suits  at  law,  on  Ae  same  matter,  between  ^^.^^^^^^ 
same  parties,  or  between  any  who  claim  under  them,  if  the'stnuiwo.^ 
deponent  be  dead,  or  not  to  be  found  on  strict  inquiry,  or  sick 
and  not  able  to  attend  being  subpoenaed,  or  kept  away  by  the 
other  party,  or  out  of  the  government,  or  not  amenable  to  the 
court's  process.    1  Ves.  h  Beam.  22,  340,  he. ;    Ch.  90,  a. 
8,  s.  8. 

One  is  exaihined  on  interrogatories,  and  afterwards  by  ac-  i  PhiKEv. 
cident  becomes  interested  in  the  thing  in  question,  chancery  287.— IP. W. 
has  allowed  his  deposition  to  be  read  for  him,  as  evidence  in  ^^7  vesi 
his  own  suit,  on  a  bill  of  revivor,  as  his  testimony  is  to  be  tak-  394,  Tiiiey's 
en  as  it  was  when  he  was  examined.   2  Vem.  699,  Gross  ©.  J???*'^^^*'^- 
Tracy  ;   1  Phillimore's  R.  280,  Hill  v.  Bulkley.     But  other-  ^• 
wise  at  law,  where  a  party  cannot  give  in  evidence  his  own 
depositions,  though   perfectly  disinterested  when  he   made 
them. 

^16.   Deponiions  as  to  customary  rights  fyc.     When  the  l  Pha.Er. 
question  is  as  to  these,  as  in  cases  of  toll  Sic.,  depositions  may*  ^^' 
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Ch«  87.    be  read,  wlidre  heanfty  and  reputation  would  be  good  evidence, 

JtrL  4.     as  in  suits  between  other  parties,  if  not  made  post  litem  ma- 

Vi^^v^h*/  tarn*    Depositions  are  used  as  verdicts  and  judgments  are,  as 

to  parties. 
4  Manle  &  S.      $  17.  Bitt  diimiuedfdeposituma  haw  u$ed  or  not.  If  dismissed 
v^'"^^^^'  because  the  matter  is  not  fit  for  equity  to  decree,  the  deposi- 
tions may  be  in  evidence,  if  the  subject  matter  of  the  suit  be 
regularly  before  the  court,  and  within  its  jurisdiction,  as  then 
diey  are  weB  taken.    But  if  dismissed  for  the  pk's.  irregular 
proceeding,  they  cannot  be  used  in  a  fresh  suit.  As  if  the  de- 
visor bring  his  bill  and  take  depositions,  and  his  devisee  bring 
a  bill  of  revivor ;  and  his  cause  is  dbmissed,  because  the  de- 
visee claiming  as  a  purchaser,  and  not  by  representation,  can- 
not  bring  a  bUl  of  revivw,  the  devisee  is  not  allowed,  on  ex^* 
liibitiDg  a  new  original  bill,  to  use  the  former  depositions. 
Commission  to  four,  to  take,  cannot  be  executed  by  three.    4 
Dallas,  410. 
BqI.n.p.240.      $  18*   Dqffotitiom  de  bene  eae,  read  or  not.     Not  if  the 
^1  Pfi».  Ev.  witness  die  before  the  deft's.  answer  is  put  in,  as  the  other  par« 
289, 290,  act.  jy  cannot  cross-examine,  a  right  strictly  adhered  to ;  other- 
wise if  an  opportunity  be  given  to  cross-examine,  and  it  is  ne- 
glected ;  or  if  the  deponent  die,  it  may  be  read  if  taken  as 
directed  by  statute  law,  or  if  taken  by  consent,  or  if  the  de- 
ponent cannot  be  had  when  the  trial  comes  on. 
1  PhU.  £t.         $  19.   Depositions  generally  in  chancery,  are  not  in  evi- 
816, 816.        dence  without  proof  of  the  bill  and  answer ;   as  these  only 
shew  a  cause  pending ;  and  if  no  cause  appear  to  be  pending, 
the  depositions  are  viewed  as  mere  voluntary  affidavits ;   and 
the  bill  and  answer  must  be  bad  to  shew  who  were  the  parties 
in  the  suit,  the  points  in  issue  ;  as  depositions  are  evidence  on- 
ly on  the  same  points  and  between  die  same  parties,  or  those 
Bui.N.PiMO.  who  claim  under  the  parties;  but  before  answer  put  in, they  niay 
'm^^f^  be  read,  if  the  deft,  be  in  contempt,  as  it  is  his  fiiuk  he  does 
147.^6  Burr,  not  cross-examino  the  witnesses ;  where  they  can  be  had  in 
^^^^  court  their  depositions  can  never  be  read;  the  proof  of  depo- 

sitions is  by  an  examined  copy. 
Minnis  v,  ^  ^^*  When  a  dq^sition  may  be  read  or  not.    Though  the 

Ecfaofs,  2       witness  be  summoned  and  fail  to  attend,  his  deposition  in  the 
^^  38^1^'p  ^^^  cannot  be  read,  unless  proved  he  is  dead,  or  if  living  un- 
w!  177,  Bhir^  able  to  attend ; — ^was  taken  de  bene  esse  ; — District  Court  bad 
ley  v.Femn.  admitted  it  to  be  read.  See  Benson  v.  Olive,  2  Stra.  920.  The 
statute  of  Virginia  of  1792,  for  taking  depositions  of  persons 
aged,  infirm,  be.  provides  they  be  read,  '*  in  case  the  witness 
should  be  unable  to  attend."    This  is  the  general  principle. 
Four  cases  in  that  State  in  which  depositions  can  be  taken  de 
bene  esse :     1.  When  the  witness  is  about  to  leave  the  State  : 
2.  Unable  to  attend  court  by  age  &;c.,  on  affidavit :    3.  Re- 
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£d«s  beyond  sea :    4.  A  claim  depends  on  one  witness ;  may  Ch.  88. 

be  read  in  case  as  above.  Art.  1. 
$  21.   In  Virgbia  a  deposition  cannot  be  read  to  affect  the 


interest  of  any  party  who  has  not  had  notice  of  the  time  and  Stnblw  »jBur- 

place  of  takmg  it.    A  bond  may  be  assigned  in  general  terms,  ^  m!636  64i! 

and  the  assignor,  by  verbal  agreement,  may  not  be  liable  even 

to  a  subsequent  assignee,  having  no  notice  of  such  agreement. 

This  case  was  in  chancery.    The  statute  only  requires  notice 

to  the  adverse  party.     But  it  was  said  the  settled  practice  is,  j  ^^  ^^^ 

to  give  notice  to  all  parties.    As  to  the  verbal  agreement,  c.  I4i! 

fuare. 

^  22.  If  depositions,  offered  as  evidence  in  a  court  of  law,  4  Hen.  &M. 
contain  matter  supposed  to  be  exceptionable,  the  way  is  to  ^  ^' 
state  the  exceptionable  parts,  and  then  to  move  the  court  to 
instruct  the  jury  to  disregard  them. 


CHAPTER  LXXXVni. 


SELECT  RULES  IN  EVIDENCE.    HANDWRITING. 


Art.  1.    (^  1.  In  using  handwriting  as  evidence,  it  is  to  be  See  Ch.sa, 
considered  :     1.   In  cases  in  which  it  is  proved  by  witnesses  &•  J* 
who  know  it :     and,  2.  By  comparison  of  handwriting. 

§  2.    One's  "  letter  must  be  proved  to  he  of  the  party's  Jj^J^^j^"^ 
handwriting;  and  where  nobody  saw  the  writing,  that  must  be  to2so.-^Gnb. 
by  comparison  of  hands.     Now  the  reiason  why  the  compari-  Ev.  bv  Lofft, 
son  of  hands  is  allowed  to  be  evidence,  is,  because  men  are  J^jj^E®  4bi 
distinguished  by  their  handwriting,  as  well  as  by  their  faces ;  to  431,  cuef. 
for  it  is  very  seldom  the  shape  of  their  letters  agree  any  more 
than  the  shape  of  their  bodies."     Hence  "  the  likeness  induc">  y^^bcx  v, 
es  a  presumption  that  they  are  the  same  ;  and  every  presump-  Crosb7>-Bot 
tion  that  remains  uncontested,  hath  the  force  of  evidence.  JJ*  'k  7  ^ 
But  in  the  case  of  high  treason,  comparison  of  hands  is  not  Haw.  P.  c. 
sufficient  for  the  original  foundation  of  an  attainder,  because  ch.  41, 1. 15. 
there  must  be  proof  of  some  overt  act,  and  writing  is  not  an  ^  l^s^Tr 
overt  act ;  but  it  may  be  used  as  a  circumstantial  and  confirm-  226)230!  7<I2| 
ing  evidence,  if  the  fact  be  otherwise  proved  ;  and  in  any  oth-  ^^^^^ 
er  criminal  prosecution  it  will  be  evidence,  the  same  as  in  a  p  &£.'497. 
civil  suit ;  as  on  an  indictment  for  writing  a  treasonable  libel,  ^7  East,  65. 
proof  of  the  handwriting  will  be  sufficient,  without  proof  of  Z^Ld?iuyni. 

39, 40*. 
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Ch.  88.    the  actual  writing.''    ^*  In  general  cases  the  witness  should 
Art.  1.      have  gained  his  knowledge  from  having  seen  the  party  write, 
V^^y^^  but  under  some  circumstances  that  is  not  necessary ;  as  where 
the  handwriting  to  be  proved  is  of  a  person  residing  abroad, 
one  who  has  frequently  received  letters  from  him  in  a  course 
of  correspondence,  would  be  admitted  to  prove  it,  though  he 
had  never  seen  him  write  ;  so  where  the  antiquity  of  the  writ* 
ing  makes  it  impossible  for  any  living  witness  to  swear  he  ever 
saw  the  party  write."      "  As  where  a  parson's  book  was  pro- 
duced to  prove  a  modusy  the  parson  having  been  long  dead,  a 
witness  who  had  examined  the  parish  books,  in  which  was  the 
same  parson's  name,  was  permitted  to  swear  to  the  similitude 
of  the  handwriting,  for  it  was  the  best  evidence  in  the  nature 
of  the  thing,  for  the  parish  books  were  not  in  the  pit's,  power 
to  produce.'- 
Peake*«  £.09,      $  3.    ^'  The'  characters  of  handwriting  are,  in  general,  so 
71, 72, 73.      distinguished  from  eaoh  other,  that  they  cannot  be  easily  mis- 
taken." 

$  4.  If  no  one  saw  a  mao,  write  his  name  to  the  instrument 
produced  in  evidence,  there  can  be  no  positive  direct  proof  of 
the  fact ;  then  ''  the  best  evidence  the  nature  of  the  case  will 
admit  of  is  sufficient,"  and  the  law  "  is  satisfied  with  circum- 
stantial and  presumptive  evidence."  The  handwriting  of  every 
man  has  something  peculiar  and  distinct  from  that  of  every 
other  man,  and  is  easily  known  by  those  who  have  been  ac- 
customed to  see  it,  and  therefore  the  belief  of  a  person  is  al- 
ways received  as  presumptive  evidence  of  the  fact,  either  in 
civil  or  criminal  cases."  Then  mentions  the  means  one  has  to 
know  the  handwriting  of  another,  as  BuUer  says,  "  in  forming 
this  belief  the  witness  ought  to  be  guided  solely  from  the  im- 
pression which  the  handwriting  itself  makes  on  his  mind," 
without  taking  into  his  consideration  any  extrinsic  circum- 
stance ;  and  therefore  in  a  case  where  a  witness  said,  that  he 
should,  looking  at  the  handwriting,  think  it  was  that  of  tlie  par- 
ty whose  name  it  bore,  but  that  from  his  knowledge  of  him  he 
thought  he  could  not  have  signed  such  a  paper,  it  was  held 
that  this  was  prima  facie  evidence  of  handwriting.  *'  And 
on  the  same  principle,  where  it  was  contended,  that  the  paper 
|)roduced  was  the  forgery  of  a  third  person,  evidence  diat 
such  third  person  had  forged  the  deft's.  name  to  other  instru- 
ments of  a  similar  nature,  was  held  not  to  be  admissible." 

§  5.  "  The  process  by  which  the  mind  arrives  at  the  belief 
of  handwriting,  being  the  recollection  of  the  general  character 
from  an  acquaintance,  by  frequently  seeing  it,  and  not  from 
the  formation  of  particular  letterSj  or  a  single  inspection,  courts 
of  justice  have  wisely  rejected  all  evidence  from  comparison 
of  hands  ;   they  will  not  therefore  permit  two  papers,  one  of 
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which  is  proved  to  be  the  handwriting  of  the  party,  to  be  de-    Ch.  88. 
livered  to  a  jury  for  the  purpose  of  comparing  them  together,    Art  2. 
and  thence  inferring  that  the  other  also  is  of  his  handwriting." 
But  see  subsequent  sections,  a.  2,  s.  7,  13, 17  ;  and  M'NaUy, 
272  to  289. 

^  6.  "  When  witnesses  have  been  called  to  prove  the  simil- 
itude of  handwriting,  and  other  witnesses  have  from  the  same 
premises  drawn  a  different  conclusion,  it  has,  in  some  cases 
before  the  jury,  whose  habits  of  life  have  accustomed  them  to 
the  sight  of  handwriting,  been  permitted  to  hand  up  other  pa* 
pers  confessedly  of  the  party's  handwriting  for  them  to  inspect 
and  compare  them  together."  In  assumpsit  on  a  bill  of  ex- 
change, Lord  Kenyon  said,  ^'  comparison  of  hands  is  no  evi- 
dence." M'Nally,  288,  289,  290.  After  examining  many  ca- 
ses, M'Nally  says,  "  it  appears  to  be  settled  law,  that,  on  prov- 
ing by  a  witness  who  has  seen  the  party  write,  that  he  believes 
the  paper  produced  to  be  the  handwriting  of  the  party,  such 
paper  may  be  read  in  evidence  on  any  prosecution,  capital  or 
not,  and  in  any  civil  suit." 

^  7.  These  are  the  principles  of  evidence,  in  regard  to 
handwriting,  laid  down  not  only  by  BuUer  and  Peake,  but 
many  others,  from  which  rules  of  evidence  will  be  naturally 
extracted. 

$  8.  In  an  action  on  a  foreign  judgment,  it  is  not  enough  to  3  ^^  221 
prove  the  handwriting  of  the  judge  subscribing  it ;  but  also  it  Henry' v. 
must  be  proved  the  seal  affixed  thereto  is  the  seal  of  the  court,  !tii^7^^ 

/  r  n  J     \  '9  Mod.  (56. 

(of  Grenada.) 

Aet.  2.  Cases. 

^  1.  This  was  debt  on  bond.     Plea,  non  est  factum*    The  Peake*sE.72, 
bond  was  attested  by  Dudley  only,  he  being  dead,  and  his  Gnftv.  Ber- 
handwriting  proved  ;  for  the  deft,  it  was  offered  to  prove  that  m*i«^|T'274, 
other  bonds,  attested  by  Dudley,  were  forged,  which  bonds  276. 
were  produced ;   this  evidence  was  rejected.    Verdict  for  the 
deft.     Sidney  was  convicted  of  treason,  on  comparing  hand- 
writbg,  in  bad  times. 

^  2.    This  was  an  action  of  debt  on  bond.     Plea,  non  est  Doagl.  93» 
factum.    One  Steele  the  witness,  but  he  could  not  be  found ;  Coghlanv. 
deft,  admitted  the  debt,  and  said  the  witness  could  not  be  had.  ^>i^'*°^°' 
Held,  evidence  of  the  deft's.  handwriting  was  admissible. 

^  3.  The  question  was,  if  one  William.  Jones  had  in  fact  sign-  i  w  B1  384 
ed  his  name  to  a  declaration  of  trust ;  and  to  prove  the  hand-  Oouid  v. 
writing  forged,  a  witness  was  produced,  "  who  had  frequently  J«n«»- 
corresponded  with  Jones,  but  had  never  seen  him  write."  His 
testimony  was  admitted.  *  ^o"-  ^^» 

$  4.  The  deft,  was  mdicted  for  treason,  in  adhering  to  the  110017^^0. 
King's  enemies.     Two  rough  drafts  of  letters  were  read  on  17M,  cited 
the  trial  against  him,  on  proof  they  were  found  in  his  custody,  ^FoJter  ^' 

VOL.  III.  49  24, 26.    '      ' 
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Ch.  88.    (bb  bureau,)  aod  also  on  proof  to  be  his  handwriting,  by  per- 
Art.  2.     sons  who  had  seen  him  write  ;   that  some  overt  act  must  ba 
v^ps^/^^  proved  in  the  county  where  the  indictment  is  laid  ;  that  a  let- 
ter so  found,  dated  in  Middlese:(,  was  evidence  of  an  overt 
act  of  treason  in  adhering  to  the  King's  enemies  in  that  coun- 
ty.    Letters  of  intelligence  written  and  sent,  in  order  to  be 
delivered  to  the  enemy,  and  are  interrupted,  are  overt  acts  of 
treason  in  adhering  to  the  King's  enemies. 
Bul.N.PJ273,      $  5.  The  endorsee  sued  the  maker  bf  a  promissory  note, 
Hemiog  v.      ^j^^  proved  his  handwriting.     Held,  as  against  a  third  person, 
it  was  not  enough  the  endorsor  confessed  the  endorsement  was 
his  handwriting. 
Chittf,  284,        ^  6.  In  an  action  on  a  foreign  bill,  to  prove  the  deft's.  hand- 
9O6.-.Peake'0  writing,  it  is  evidence  to  a  jury  that  a  person  who  saw  him 
£.  102.  write  once,  thinks  the  handwriting  alike,  though  he  have  no  be- 

lief on  the  subject ;  and  a  person  who  has  received  letters  in 
a  course  of  correspondence  from  the  party,  though  he  never 
saw  him  write,  is  a  competent  witness  to  prove  his  handwrit- 
ing, 
chitty,  309;       ^  7.   If  better  evidence  cannot  be  had  of  a  party's  signa- 
mth^Kimc  ^^^  ^  *°  instrument,  it  may  be  proved  "  by  comparing  it  with 
V.  Cator.—     any  other  handwriting  of  such  party."     1  Phil.  £v.  427, 428, 
Peake'fl  Ev.    cases  both  ways. 

M6ieley*ft  R.       ^  8.  It  is  not  necessary  to  prove  the  handwriting  of  a  known 
36.  officer,  as  the  register  of  the  court  of  delegates. 

Dudlev  V  ^  9-  In  this  case  the  court  allowed  the  handwriting  of  a  de- 

Sumner, '       ceased  witness  to  a  deed  to  be  proved  to  establish  the  deed, 
Ch.  129,  a.  8.  another  subscribing  witness  being  dead,  a  third  become  inter- 
ested, and  a  fourth  in  Connecticut. 
^  ^^mii       ^  ^^*  Asiumpsit  on  a  note  for  #700,  dated  August  13, 
b  al.  r.  Hiue.  ^^^  ^9  payable  to  Obadiah  Huse  or  order,  in  four  months  with 
grace,  purporting  to  be  signed  by  Thomas  Huse,  the  deft., 
and  endorsed  to  the  pits,  in  the  course  of  trade.    The  pits, 
were  required  to  prove  the  deft's.  signature ;  to  this  purpose 
they  read  Hayden's  deposition,  stating,  October  181 1,  he  went 
with   Hall,  one   of   the   pits.,   at  his  request,  to  Dorches- 
ter, to  ascertain  if  the  deft,  acknowledged  the  signature  of  the 
note,  to  whom  this  pit.  presented  it,  and  if  the  signature  was 
9*^®^.®*^*    his.     He  said  it  was,  and  requested  the  pits,  not  to  distress 
aeknowiedg-  bim,  for  he  expected  the  arrival  of  his  vessel  soon  ;   the  wit- 
ment^eveaiB  ness  thought  the  deft,  took  the  note  into  his  hands,  examined 
Dot^ei elude*  ^^»  "*^  pronounced  it  to  be  good.  Previous  to  what  the  witness 
the  party       heard  there  had  been  at  the  same  meeting  some  private  coa- 
makiog  it^  versatiou  between  HaU  and  deft.     The  phs.  relied  on  this  ac- 
as^abill  of  '  knowledgment,  and  on  evidence  that  O.  Huse  resided  in  Bos- 
lading;  so  a  ton  till  November  1811,  when  he  absconded;   no  evidence 
Sena's'  f ^1*3  ^^  ^^^  denied  bis  signature  to  the  pit.  till  the  trial,  no  evi- 
14.   '  ' 
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denee  to  impeach  Ha^den's  testimony,  or  to  shew  the  ac-    Ch.  88. 
knowled^ent  was  unfairly  obtained.    But  it  appeared  the    Art.  2. 
deft,  was  seFonty  years  old,  and  that  he  had  written  his  name  v^^v**^^ 
on  several  blank  pieces  of  paper  and  given  them  to  the  said  T^Af  ^o'* 
Obadiah  Huse,  to  be  filled  up  as  he  should  want  them  ;   and  johns.  r!278. 
that  in  September  1811,  it  was  known  in  Boston  that  this  — ch.  20,  a. ' 
Obadiah  Huse  had  forged  the  name  of  one  Allen ;   but  not  p^^qI^'*]^^ 
that  this  was  known  to  the  deft,  at  the  time.     To  prove  the  i82.-ch.h4, 
signature  was  not  genuine,  the  deft,  was  permitted  to  produce  &•  ^^f^'  10^ 
the  testimony  of  persons  acquainted  with  his  handwriting,  in  fuan  by^*' 
whose  opinion  the  signature  was  not  his ;  also  the  signature  of  rol  evideoce, 
the  deft.,  proved  to  be  his.  The  pits,  contended  the  acknowl-  ^^3  t^J*^' 
edgment  was  conclusive.    Verdict  bemg  for  the  deft.,  it  was  406.— inraan. 
not  set  aside,  and  the  court  thought  it  was  a  proper  question  109.— 18 
for  the  jury  to  decide,  and  they  had  done  it  &c. ;  and  the  evi-  Jo*»"»R-  w. 
dence  properly  admitted. 

^11.  An  instrument  executed  in  a  foreign  country,  and  7D.&£.2«5, 
witnessed  by  a  foreigner,  residing  there,  may  be  proved  by  266, Barocfr. 
provmg  his  handwriting,  and  of  the  contractor ;  but  not  by  the  ^^^^"^^ 
latter  only :    2.  Every  instrument  to  which  there  is  a  witness 
rix>uld  be  proved  by  him,  if  Uving,  or  by  proving  his  hand- 
writing, if  dead,  or  domiciled  abroad,  or  if  he  cannot  be  found, 
so  that  his  death  may  be  presumed ;  the  obligor's  acknowledg-  ^  ^^^  ^ 
ment  akne  the  deed  is  his,  is  not  sufficient.  ' 

§  12.  In  ejectment  and  trial  at  bar,  by  a  special  jury,  held,  4  D.&E.497, 
a  clerk  in  the  postoffice  accustomed  to  inspedt  franks  for  the  GoodtUiev. 
detection  of  forgeries,  might  be  examined  as  a  witness  to  M^aUyfs^^ 
prove  the  handwriting  of  an  instrument  is  an  imitated,  and  not  289. 
a  natural  hand  ;  also  to  prove  the  two  writings,  suspected  to 
be  imitated  hands,  were  written  by  the  same  persons,  by  com* 
parison. 

$  13.  In  this  case,  on  a  note,  it  appears  that  the  handwriting  7  £ast,  270, 
of  one  long  since  dead,  maybe  proved  by  comparison  of  291,  Roe  v. 
hands,  as  comparing  the  handwriting  on  an  ancient  letter  as  to  ^^''os^- 
rent,  said  to  be  A's,  with  A's  signature  to  a  deed  of  settle- 
ment 

$  14.  The  handwriting  of  the  contractor  may  be  proved  by  2  Johns.  Ca. 
witnesses  from- their  previous  knowledge  of  it,  by  seeing  him  J,"  notMci? 
write,  or  from  authentic  papers  received  in  a  course  of  busi-  ted  1  Fhil.Rv. 
ness ;   but  if  they  have  no  previous  knowledge  of  the  hand-  '^27. 
writing,  they  cannot  be  allowed  in  court  to  decide  on  it,  from 
comparison  of  hands :    2.   It  is  doubtful  if  papers  admitted 
by  the  party  to  be  genuine,  can  go  to  the  jury,  in  (Hrder  they, 
by  comparison  of  hands,  may  decide  as  to  the  genuineness  of 
the  paper  m  question. 

3.  The  pit's,  confidential  clerk  was  admitted  to  prove  a  cor- 
respondence by  letters,  between  the  pit.  and  deft*,  who  resid- 
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Ch.  88.    ia  London,  and  to  testify  that  from  his  knowledge  acquired 
Art.  2.      from  the  letters  of  the  deft.,  received  during  his  correspond- 
v^^^v^^  ence,  he  believe  the  endorsement  in  question  tb  be  his  band- 
writing,  though  he  had  never  seen  the  deft,  write. 
^"1*^469  si        §  ^^'  Where  the  witnesses  to  a  bond  (customhouse  bond) 
by  r.  Champ'  ^^^  ^^^  ^^  ^^^  State,  it  is  Sufficient  to  prove  their  handwriting, 
lin.-Td  Johos.  without  proving  that  of  the  obligor ;   but  in  every  case  the 
t  d"r'  Reil    ^*^®s^  ^  *  ^^"^^  *^'  "^"^t  be  produced,  or  if  dead,  or  out 
— Ch.  83,  a.'  of  the  State,  his  handwriting  proved,  the  confession  of  the 
^V  ^^Q^'    obligor,  that.it  is  his  bond  be.,  is  not  sufficient,  where  there  is 
*  '  **  ^'       a  subscribing  witness ;  but  why  not  if  the  obligee  declares  on 
the  very  bond  the  obligor  confesses  to  be  his,  and  he  alone  is 
bound  in  it,  so  that  no  other  person  is  affected  by  his  confession. 
It  seems  the  obligor's  confession  in  court  or  before  a  proper 
magistrate,  that  the  bond  is  his,  is  sufficient ;   but  not  out  of 
court,  and  when  he  pleads  non  est  factum.    3  Johns.  R.479 ; 
1  Salk.  280;  12  Mod.  600. ' 
7  East,  65,         ^16.  Indictment  in  Middlesex,  in  England,  for  libels  pub* 
J^hMOD  *      lished  in  Cobbett's  Register,  on  the  administration  of  govern- 
ment in  Ireland.    Trial  at  bar,  in  Middlesex.   Two  questions : 
1.    If  the  libels  were  in  the  deft's.  handwriting :     2.   If  he 
were  guilty  in  Middlesex.   Cobbett  proved,  before  he  publish- 
ed the  libels  in  his  paper,  at  Westminster,  he  received  an 
anonymous  letter,  in  the  same  handwriting  as  the  libels,  which 
he  afterwards  received ;   in  which  letter  (parol  evidence  of 
which  admitted)  the  writer  asked  if  Cobbett  would  receive 
for  publication  in  his  Register  certain  information  of  public 
afiairs  in  Ireland,  (where  the  deft,  lived,)  and  if  he  would,  to 
name  to  whom  to  be  directed.     This  letter  was  published  in 
the  Register,  and  Cobbett  in  it  directed  said  information  to  be 
sent  to  Mr.  Budd,  No.  100,  Pall  Mall,  where  the  Register 
was  then  published.     Cobbett  received  two  letters  containing 
different  parts  of  the  libels,  both  in  the  handwriting  of  the  pri- 
or letter.     Covers  being  lost,  parol  evidence  was  admitted 
they  had  the  Irish  post-mark  on  them,  and  directed  as  pointed 
out  in  the  Register.     Several  witnesses  swore  to  their  belief  of 
their  being  the  handwriting  of  the  deft.    The  papers  were  ad- 
mitted to  be  libels,  and  held,  1.  They  were  published  m  Mid- 
dlesex ;  and  that  the  deft,  was  accessary  to  the  publication,  as 
he  procured  them  to  be  published  there,  so  was  guilty  of  the 
publication  ;'  this  fact  appeared  in  the  papers  themselves,  in 
'*the  deft's  handwriting,  evidence  allowed  to  go  to  the  jury ;  and 
the  deft,  produced  witnesses  to  prove  the  papers  were  not  his 
handwriting,  but  was  found  guilty. 
11  Mass.  R.        $  17.  Comparison  of  hands — attesting  witness  absent.  The 

309,Homerv. 

Wallifl,  cited  1  Phil.  £v.  178,  421,  427.— See  Nelson  v.  Whittall,  1  Barn.  ^  AldenoD,  19. 

—Carrier  v."*  ChUd,  8  Camp.  283.^10  Ves.  jun.  474 }  yet  doubted,  1  Phil.  £v.  428. 
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subscribing  witness  to  a  promissory  note  being  oat  of  the  Ch.  88. 
State,  other  evidence  is  admissible  to  prove  it,  and'  before  Art.  2. 
proving  his  handwriting :  2.  Comparison  of  the  party's  con-  v^V^^ 
tested  signature  to  a  written  contract,  with  other  writings  prov- 
ed to  be  his,  is  proper  evidence  by  our  common  law :  the  ph., 
the  promisee,  produced  a  note,  and  proved  it  was  signed  by 
deft.,  the  promisor,  of  the  note  now  sued,  who  saw  him  sign 
this  produced  note,  and  thi^  though  objected  to,  was  allowed 
to  go  to  the  jury,  and  they  found  for  the  pit. :  3.  It  is  a  ma- 
terial alteration  of  a  note  to  get  a  person,  not  present  when 
signed,  afterwards  to  attest  it  as  a  witness  ;  and  principally  be- 
cause our  statute  of  limitations  makes  a  distinction  between 
notes  witnessed  and  those  not.  In  this  case  it  seems,  the  deft's. 
signature  to  the  note  su^d,  was  proved  solely  by  comparison 
of  handwriting ;  that  is,  by  comparing  this  his  signing,  with 
his  signing  on  another  note,  which  signing  of  this  other  note 
the  witness  saw;  and  this  is  said  to  be  our  common  law ;  and 
certainly  better  evidence  than  that  in  Titford  v.  Knott.  If 
one  attest  without  the  knowledge  of  the  parties,  he  is  as  no  wit* 
ness.  1  Phil.  Evid.  421 ;  4  Taun.  220.  Comparison  be. 
allowed  in  Connecticut,  in  criminal  cases  1  Root,  307,  State 
V*  Brunson. 

$  18.  A  party  cannot  use  evidence  of  the  handwriting  of  a  s  Cranch,  18, 
subscribing  witness,  except  where  he  use^  due  diligence  to  find  i^»  Cooke  v, 
him ;  but  it  is  sufficient  if  mquiry  be  made  where  he  was  last  ^ed^iphn. 
heand  of,  and  it  is  ascertained  he  cannot  be  found.     Milward  £v.  420^1118 
V.  Temple,  1  Camp.  376.  8  j^hwR 

^  19.  Remarks.     Many  have  been  the  doubts  as  to  this  121!  °' 
portion  of  evidence.     Evidence  by  comparison  of   hand- 
writing yet  doubted  by  many,    1    Phil.   Evid.,  428,   &z;c. 
Similitude  of  hands  was  deemed,  with   other  circumstan- 
ces,  good  evidence   in  the  case  of  Sir  Algernon  Sidney, 
of  his  writing  the  paper  charged  against  him,  as  an  overt 
act  of  treason.     In  the  case  of  the  seven  bishops,  the  court  1  L.Raym. 
was  divided  on  this  point,  and  doubted  if  this  similitude  was  S'^'^^r^ 
evidence  he  signed  the  paper  charged  against  him  as  a  libel.  4  id?89L— 
Parliament  reversed  Sidney's  attainder,  because  comparison  Skin.  579.— 
of  hands  is  not  evidence  of  a  man's  handwriting  in  criminal  ^^^^1^^' 
cases;   and  this  opinion  has  long  prevailed ;   but  in  this  case  by.— i  £sp. 
the  court  held,  though  it  was  not  sufficient  "  for  the  original  ^'  i^>  3^1- 
foundation  of  an  attainder,"  yet  it  might  be  used  as  circum-  ii7._f2':^p. 
stantial  and  confirming  evidence,  if  the  fact  be  otherwise  ful-  B.  714.— 
ly  proved,  as  in  Preston's  case  &c.     But  on  much  discussion  S*^^^' 
on  this  subject,  for  centuries  in  England,  the  rules  seem  now  Peake's  £.71 
to  b^  these  :     1.   Comparison  of  hands  is  evidence  only  in  I86.— 7Ea8t, 
some  civil  cases  of  old  date  :  it  is  only  the  evidence  which  a  ?i??ITo 
Witness  can  give,  or  a  jury  mfer,  merely  by  comparing  the  661. 
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Cn,  89*  writing  prodneM^  vridi  anoditr  piwed  or  admitted  to  be  the 
Art.  1.  partjr'f  writbg ;  this  is  not  like  proof  of  handwritmg  by  wit- 
neflses,  who  know  his  hand  from  having  seen  him  Write,  or  re- 
eeived  letters  lie,  and  swear  thej  belioTe  the  writing  is 
his  :  2.  This  hitter  is  eridence  both  in  civil  and  crionnal  ca- 
ses.   See  sondrjr  cases  above. 


CHAPTER  LXXXIX. 


SELECT  RUIiES  IN  EVIDENCE.   HEARSAT  AlfD  IIEPUT ATlOll. 

AiT.  1.  Of  the  nature  of  evidence  by  hearsay  and  rtpaUh 
iUm.  $  1.  It  is  a  general  rule,  that  no  hearsay  evMenee  or 
matter  of  reputation  shaU  be  admitted.  The  deelarattons 
heard  and  facts  reputed  to  be  so  and  so,  not  beii%  nttered  on 
oath,  or  in  any  manner  cross-examined,  the  general  role  is 
clear  and  certain.  But  there  are,  and  ever  have  been,  several 
exceptions  to  it ;  and'hearsay  in  cortam  cases,  and  facts  gener^ 
ally  reputed  to  have  existed,  or  to  exist,  have  been  and  are 
allowed  to  be  proved*in  some  special  cases.  So  far  the  ex* 
ceptions  are  also  clear  and  certain  f  but  how  ht  they  extend 
and  to  what  cases  is  not  so  clear.  The  general  rule  is,  that 
the  party  shall  be  aUowed  to  prove  hearsay  and  reputation  in 
evidence,  in  cases  in  which  no  other  evidence  is  usually  to  be 
expected  of  the  fact  to  be  proved,  and  hearsay  evidence  is 
the  best  to  be  expected.    2  Wash.  U&Sic. 

§  2.  Hearsay  testimony  is,  where  a  witness  on  the  stand,  or 
in  his  deposition  is  allowed  to  testify  that  he  heard  A  say,  B 
was  his  son,  or  heard  A  say,  that  a  certain  white-oak  tree  was 
the  north  comer  of  a  lot  of  land.  The  hearsay  testimony 
consists  in  the  witness'  stating  what  he  heard  A,  an  aged  per- 
son, since  deceased,  say  or  declare,  when  A  was  not  on  oath 
or  cross-examined.  And  evidence  by  reputation  is  where,  finr 
instance,  the  question  may  be,  if  the  ph.  is  the  son  of  J.  S«, 
and  a  witness  produced  is  allowed  to  testify  that  the  pit.  is, 
and  ever  has  been,  generaDy  reputed  where  he  has  lived,  to 
be  J.  S's.  soti; 

$  3.  Qenerally  the  law  requires  all  testimony  to  be  in  open 
court,  and  on  oath,  and  so  had  as  that  the  opposite  party  may 
have  an  opportunity  to  cross-examine  it.  And  whenever  a 
particular  pers(m  has  been  heard  to  deckre  a  fact,  it  is  a  gen- 
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«ral  rule  that  person  must  be  bad  as  a  witne^  on  oath  in  court,    Ch.  89. 
and  so  as  to  be  cross-examined  ;  and  this  most  clearly  is  betr    JlrU  9» 
ter  evidence  than  that  which  comes  from  a  third  person  telling  y^^^^^^^* 
what  he  heard  this  particular  person  say. 

And  it  is  another  rule,  that  hearaaj  is  not  to  be  admitted  but 
in  cases  incapable  in  their  nature  of  direct  and  positive  proof; 
that  is,  in  cases  of  pedigree,  prescription,  or  oi^tom,  bounda- 
ries, and  some  few  others.  Often  there  is  no  other  way  to 
prove  a  man's  pedigree  but  by  hearsay  or  reputation.  It  is 
another  rule,  that  when  the  declarations  of  deceased  persons 
are  admitted  in  evidence,  the  declarations  must  be  of  those  in 
a  situation  to  know  probably  the  facts,  as  the  members  of  a 
family  in  regard  to  the  pedigree  of  a  child  in  it.  Sometimes 
also  the  law  receives  the  memorandum  b  writing  made  at  the 
time  by  a  person  since  deceased,  in  the  ordinary  way  of  his 
business,  corroborated  by  other  evidedee. 

$  4.  What  a  party  himself  has  been  heard  to  say  is  not 
hearsay,  hut  admbsioa  or  coiifession  already  considered* 

$  5.  Though  the  court  will  receive  hearsay  evidence  as  to  The  heanay 
what  persons  deceased  declared  when  living,  this  will  not  ^"^^^^ 
be  recehFed  as  to  any  particular  fact.   But  see  Justice  BuQei^s  can  be 
opinion,  Rex  9.  ErisweU*  •  admitted,  nn- 

$  €L  So  what  a  witness  has  been  heard  to  say  may  be  ad-  to^^e'i^ 
mitted  to  be  proved,  to  conirm  or  weaken  his  testimony.  Als  Kirby,  174, 
to  monuments  and  boundaries,  see  art.  3.  ^^^ 

Art.  3.  Cam.  $  1.  The  declarations  of  parents,  that  a  child  I  ^^'^^^^ 
was  bom  before  marriage  is  good  evidence ;  and  one  who  heard  868.1-Biih! 
them  make  them  may  testify  to  them.    So  as  to  their  being  N.  p.  sm.— 
married  or  not ;  for  the  presumption  arismg  from  cohabitation  ^^1?^^ 
is  strengthened  or  destroyed  by  such  declarations,  which  are  to  267.1^ 
not  to  be  given  in  evidence  directly,  but  may  be  assigned  by  ^  Maule  & 
the  witness  as  a  reason-  for  his  belief  one  way  or  the  other.  ^^'  ^  ^^' 
1  Yeates'  R.  15,  300 ;  10  East,  120. 

But  in  this  case  Lord  Raymond  would  not  suffer  the  wife's  pJJJ^iu  **' 
declaration,  that  she-should  not  know  her  husband  by  sight  &c.  Pendrei.-! 
to  be  given  in  evidence,  until  after  she  had  been  produced  on  ^i^b.  L.  E. 
the  other  side.    1  Phil.  Evid.  186  5  13  Vesey  jr.  143;  1  ^•^.!l!*  ^ 

Dall.  14.  16  East,  203. 

$  2.  So  a  special  verdict  between  other  parties  stating  a  ^*'^^ 
pedigree,  is  evidence  to  prove  a  descent ;  "  for  in  such  case  2  stra.  1161. 
what  any  of  the  family  who  are  dead  have  been  heard  to  say,  — Peake'iE. 
or  the  general  reputation  of  the  family,  entries  in  &mily  4{^1^^  ^^ 
books,  monumental  inscriptions,  recital  in  deeds,  he  are  allow-  4,  s!  is.— 
cd."    And  "  giving  a  verdict  in  evidence  to  prove  a  particu-     ^^  Et,  60. 
lar  fact,  viz.  that  John  had  a  son  Thomas,  is  very  different  ^        ' 
from  giving  it  in  evidence  to  shew  the  opinion  of  a  former  Cowp.69i. 
jury,  which  b  only  their  deduction  from  a  variety  of  facts 
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Ch.  69.  proved  to  them;"  so  entries  in  family  bibles  and  b^rald's 
Art.  2.  book.  3  Dallas,  116. 
v,i^v-^  "  So  hearsay  is  good  evidence  to  prove  who  is  my  grand- 
Im '205^  father,  when  he  married,  what  children  he  had,  fac."  of  which 
16  iohns.  R.  i^  is  not  reasonable  to  suppose  I  have  better  evidence.  ^'  So  to 
226/— 11  Ves.  prove  my  father,  mother,  coasin,  or  other  relation  beyond  sea, 
^^^  dead ;  and  the  common  reputation  and  belief  of  it  in  the  family 

gives  credit  to  such  evidence ;  and  for  a  stranger  it  would  be 
good  evidence  if  a  person  swore,  that  a  brother  or  other  near 
relation  told  him,  which  relation  is  dead." 
Duke  of  ^3.  In  ejectment  by  the  duke,  Mr.  Thorpe,  who  was  attor- 

Athol'f  caie.  Qey  in  the  cause,  was  admitted  to  prove,  that  Mr.  Worthington 
196,  Rex  «.  ^?'^  ^^^  ^^^^  ^^  knew  and  had  heard  in  regard  to  the  pedi- 
Erith.  greeoftbe  family;  Mr.  Worthington  died  before  the  trial. 

But  a  father !s -declaration  as  the  place  of  his  child's  birth  is  not 
evidence.  2  Mun.  442. 
Ball.  N.  P.  *  §  4.  So  in  questions  of  prescription  it  is  allowable  to  give 
^eUemont.  '^^^'^^y  evidence  in  order  to  pruvo  general  reputation ;  and 
-*-3  D.  b  E.  where  the  issue  was  as  to  right  of  way  over  the  pit's,  close, 
723.  the  defts.  were  admitted  to  give  evidence  of  a  conversation 

between  persons  not  interested,  then  dead,  wherein*  the  right 
to  the  way  was  agreed.     So  as  to  who  was  patron,  Meath  «• 
Belfield,  above  ;  but  the  hearsay  of  neighbours^  or  of  a  rela- 
tion who  can  be  had,  is  not  evidence.  4  East,  330. 
Cowp.  691,        $  5.  In  this  case  the  court  decided,  that  the  general  decl»- 
MoM  °Mime    '•^^'^^j   ^'  ^®  answer  of  a   parent  in  chancery  are    good 
at  Goodright  evidence,  after  the  death  of  such  parent,  to  prove  that  a  child 
V.  Moss.—      ^;^8  born  before  marriage,  but  not  to  prove  a  child  bom  in 
£^-    '784,   ^qj]qq]^  is  1^  bastard.  So  a  pedigree,  hung  up  in  a  family  man- 
sion is  good  evidence  ;  but  parents  not  to  be  admitted  to  prove 
non-access. 
7  D.  &i  £.  2,       $  6.  So  the  statement  of  a  pedigree  in  a  bill  in  chancery, 
tayiorc.        jg  g^^^j  evidence. 

2  JD?&  £.68,  ^  7.  So  to  prove  a  piece  of  land,  parcel  of  any  estate,  de- 
Davis  V.  clarattons  made  by  a  deceased  tenant  at  the  time  he  possessed, 
Pearce.         ^f  whom  he  held,  are  good  evidence.    Anstr.  299 ;  4  TauB. 

18  ;  4  Dallas,  93. 
1  Phil.  Ev.  ^  8.  So  entries  made  by  deceased  officers  of  a  township  of 
Ejs^^ead  ^^^  receipt  of  monies  of  the  officers  of  another  township,  for 
vrHeatoo.<-  a  proportion  of  the  church  rates,  is  evidence  to  the  liability 
io*^h*^  of  the  township  paying  to  repair,  for  the  entry  was  made 
6,  s.  loi  is!  when  no  dispute  existed,  ^*  by  persons  who  thereby  charged 
themselves  with  money,  and  were  in  fact  acting  against  their 
own  interest."  As  to  want  of  access,  see  Ch.  60. 
31>*^E.707,  ^  9.  The  fact  in  this  case  to  be  proved  was,  a  hiring  and 
^nts  ofEris^  serving  for  a  year ;  that  is,  an  agreement  between  the  pauper 
well.  Heanay  evidence.— Esp.  D.  784,  to  787.— 1  W.  Bl.  404,  Howe  9.  HasUni^ 
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and  T.  Pepper,  of  Eriswell.    The  court  was  divided  oh  the    Ch.  89. 
pobt  of  admittiog  hearsay  to  this  fact.     The  pauper  had  been    Art.  2. 
examined  on  oath,  as  to  the  place  of  his  settlement,  before 
two  justices ;  he  continued  to  work  five  years  in  the  same 
parish,  and  then  became  insane.    The  Sessions  admitted  this 
examination  on  the  appeal ;  two  judges  held  it  admissible,  two 
not.     It  has  since  been  decided,  that  this  evidence  was  not  Peake's  E. 
admissible,  and  it  seems  so  for  good  reason,  for  hearsay  evi-  lo.— 2  £iut, 
dence  not  cross-examined  was  offered  to  prove  an  agreement  f*ferry  Fnr^ 
of  late  date ;  and  as  Gross  J.  said,  there  is  ''  no  difference  be-  stone.— 
tween  evidence  necessary  to  prove  an  hiring,  that  is,  an  agree-  ^  ^^^  ^* 
ment  to  hire,  and  any  other  agreement.    The  law  of  evidence  |\),  ^  £^ 
must  be  the  same  at  the  quarter  sessions,  as  in  the  court  at  7i6.^i  East, 
Westminster  Hall ;  and  no  one  ever  conceived  that  an  agree-  ^zX  Cafn' 
ment  could  be  proved  by  a  witness  swearing,  that  he  heard  io6,German- 
another  say  that  such  an  agreement  was  made ;"  being  on  fo^"  v- 1'^^- 
oath  made  no  difference,  as  it  affected  an  absent  party  that  '"S^^^'^' 
had  no  opportunity  to  cross-examine.     Buller  J.  said,  in  this 
case  he  considered  one  insane  as  dead ;  and  he  cited  several 
cases,  in  which  it  was  held  a  witness  might  testify  he  heard 
the  pauper  say,  that  he  was  hired  to  service. 

§  10.  Held,  that  where  the  husband  and  wife,  executrix,  ^-  ^  E- 
sued  for  a  debt  due  to  the  testator,  no  evidence  could  be  Prftchet    ^^ 
received  of  her  declarations  after  the  marriage 

$  11.  And  if  the  cause  of  action  arise  from  the  fault  of  the  WiUe8,672, 
wife,  as  where  the  action  is  for  enticing  her  away,  her  declara-  ^ '"*'?°'\*'" 
Cions  clearly  are  not  admissible.     If  a  witness  to  be  .had,  has  9  Johns! R.' 
made  declarations,  he  must  be  produced,  not  hearsay  of  them.  ^* 

^  12.  The  pit.  claimed  in  this  case  as  devisee  in  remainder,  2  D.  &  E.  55, 
under  a  will  twenty-seven  years  ago,  under  which  there  was  no  Skes^^  ^' 
possession,  declarations  by  the  tenant  then  in  possession  that  1  Phil.  Evid. 
he  held  under  the  devisor  were  deemed  by  the  court  admissi-  187.— Johns, 
ble  evidence  to  prove  his  seizin  when  he  made  his  will ;  so  ^'  ^^^'  ^^* 
that  this  was  hearsay  evidence  to  prove  seizin  or  possession. 

$  13.  In  this  case  no  act  of  incorporation  of  a  parish  could  6  Mass.  H. 
be  found  which  had  existed  above  forty  yeari  ;  the  court  ad-  ?*^'  BeUing- 
mitted  parol  evidence  of  the  incorporation  by  reputation.  &  al.         ^ 

$  14.  This  was  a  land  action,  and  the  warrantors  admitted  M<i».,  Essex, 
to  defend,  and  where  a  son   had  been  missing  twenty-six  jenny  &^ux 
years,  the  witness  was  allowed  to  testify  that  the  general  repu-  v.  Sawyer  &&' 
tation  was  that  he  was  dead.     In  this  case  the  presumption  of  ^-  ^-^ 
the  son's  death,  naturally  arising  from  his  long  absence,  not  2  w.  Bi.  404. 
heard  from,  was  strengthened  by  evidence  of  a  general  reputa- 
tion he  was  dead.  Esp.  D.  785,  786. 

^15  WiftU  declarations  she  was  sick  f»ken  her  husband  a  East,  198 
insured  on  her  life^  proved  in  his  action  on  the  policy*     As  Aveson  v. 
where  the  defts.,  Nov.  1802,  insured  the  life  of  the  pit's,  wife,  ^^"^^^^^^ 
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then  warranted  in  good  health,  as  stated  in  physician's  certifi* 
cate,  dated  Nov.  9,  1802,  by  which  policy  the  deft's.  engaged 
to  pay  the  pit.  £1500  within  three  months  after  his  wife's 
death.  She  died  April  29,  1803.  1.  Plea,  she  was  not  in 
good  health,  nor  of  the  description  stated  in  said  certificate  at 
the  time  of  making  the  policy  :  2.  Plea  negatived  the  pit's, 
averment  she  was  in  good  health  &c.  To  prove  she  was  in 
good  health,  tlie  pit.  produced  as  a  witness  said  physician, 
who  testified  he  thought  she  was  so  from  her  appearance,  and 
principally  from  the  satisfactory  answers  she  gave  to  his  inqui- 
ries. Then  the  court  admitted  the  defts.  to  prove  her  decla- 
rations, when  lying  in  bed,  apparently  ill,  stating  her  bad  state 
of  health  at  the  time  she  went  to  Manchester,  where  said  phy- 
sician lived,  and  gave  the  said  certificate  Nov.  9th,  and  a  few 
days  before  the  policy  ficc. ;  so  down  to  the  time  it  was  made, 
and  after.  These  declarations,  or  what  the  witness  heard  her 
say,  seem  to  have  been  admitted  on  these  grounds  :  1.  This 
was  no  breach  of  any  confidence  between  her  and  her  hus- 
band :  2.  Not  crimmating  him  as  urged  :  3.  She  best  knew 
her  own  state  of  health ;  and  her  stating  it  as  she  lay  in  bed 
at  11  o'clock  in  the  forenoon  ;  and  as  a  part  of  the  res  gesta : 
4.  Because  the  ph.  had  called  the  physician  to  prove  she  was 
in  health,  and  his  opinion  was  founded,  principally,  on  what 
she  said  to  him,  so  the  ph.,  the  husband,  was  indirectly  avail- 
ing himself  of  her  declarations. at  the  time  ;  hence,  proper  the 
deils.  be  allowed  to  prove,  other  declarations  she  made  on  the 
same  subject,  and  about  the  same  time  ;  and  this  was  but« 
sort  of  cross-examination  of  the  wife,  as  to  what  she  said  to 
the  physician,  to  prove  she  was  sick,  when  she  stated  to  him 
she  was  well :  6.  It  was  proper  to  prove  what  Mrs.  Aveson, 
the  best  judge,  thought  of  her  own  health  at  the  time  of  the 
insurance,  the  point  in  issue  being,  if  she  was  in  good  health 
or  not.  As  to  the  objection  it  is  but  hearsay  evidence,  Law- 
rence J.  observed,  it  is  every  day's  experience,  in  actionsrof 
assault,  that  what  a  man  has  said  of  himself  to  his  surgeon  is 
evidence  to  shew  what  he  sufiered  by  reason  of  his  assault. 
Skin.  402  ;  one  dying  declared  he  bad  attested  a  forged  bond, 
his  declaration  admitted  in  evidence.  See  6  East,  195,  like 
case  3  Burr.  1255 ;  see  a.  18  ;  and  1  W.  Bl.  346. 

^  16.  If  the  deft,  give  in  evidence  the  pit's  answer  in  chan- 
cery, this  will  not  entitle  the  pit.  to  avail  himself  of  any  matters 
contained  in  such  answers,  which  are  only  stated  as  hearsay. 
-Hearsay  or  declarations,  part  of  the  res  aciUy  may  be  proved. 
1  Phil.  Evid.  218. 

{j  17.  The  place  of  a  child's  birth  isnotjmatter  ofpedtgteej 
so  not  to  be  proved  by  hearsay.  Hence  hearsay  evidence,  of 
the  declarations  of  a  deceased  father  as  to  the  place  of  the 
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birth  of  his  bastard  child,  is  not  admissible  to  prove  the  birth    Ch.  89. 
settlement  of  such  child.     The  court  said  this  should  not  be     Art.  2. 
considered  a  question  oi  pedigree;  not  a  question  of  what  pa-   v.^»^v-*^^ 
rents  the  child  was  bom,  but  in  what  place  ; — a  mere  question 
of  locality,  so  to  be  proved  as  other  facts  are,  according  to 
the  course  of  the  common  law ;  ^'  that  is  by  evidence  to  which 
the  objection  of  hearsay  does  not  apply." 

^18.  Death-bed  dechrations  S^c.     Indictment  forthemur-  i  Stm.499, 
der  of  Mr.  Lutterell.     On  motion  the  court  admitted  the  cler-  ^n^^-^n". 
gyman,  who  attended  him  in  his  last  hours,  to  testify  what  Mr.  ter.— Also  ' 
Lutterell  declared  on  his  death-bed,  whereby  he  charged  the  M'Naiiy.iia, 
defts.  with  barbarously  murdering  him,  and  without  provoca-  sel'cb^&ftL. 
tion.     In  the  afternoon  of  the  same  day,  Lutterell  stated  the  2,  s.  16.— ' 
affair  more  particularly  on  oath  to  two  justices  of  the  peace  ;  M'Nally,26i, 
this,  at  their  desire,  the  clergyman  wrote  down  ;  but  as  Lut-  Xcnce  "of  * 
terell  was  not  able  to  sign  it,  this  was  not  delivered  in.     The  the  acciwed, 
clergyman  administered  the  sacrament  to  him,  and  solemnly  farat'ons^**-" 
exhorted  him  to  state  the  truth,  and  in  his  last  moments  he  ceived, 
confirmed  what  he  had  said.     But  the  court  caUed  for  the  pa-  (bough  the 
per  mentioned,  thinking  it  better  evidence  than  the  witness'  uilTwound- 
memory,  and  refused  to  let  him  produce  a  copy  he  had  taken,  eddidnotex- 
unless  it  could  be  proved  the  original  wag  lost.   But  three  judg-  P***'  ""7  *P" 
es  admitted  the  clergyman  to  state  Lutterell's  first  declarations  approacMng 
in  the  forenoon,  which  had  not  been  put  in  writing, — C.  J.  con-  death,  262, 
tra.     Lutterell  confessed  to  another  witness,  who  urged  him  fuil'murt^be- 
to  tell  the  truth,  that  he,  LuttereU,  might  first  have  struck,  lieve  soch  ap- 
with   his  cane,  one  of  the  defts.   and  before  they  run  him  preheosion 
through.     Found  guilty  of  manslaughter,  and   burnt  in  the  ""  ^  * 
hand.     See  Commonwealth  v.  Blackburn,  and  several  other 
cases  of  such  death-bed  declarations;  2  Johns. R.  31  ;  1  Phil. 
Evid.  215,  218. 

§  19.  The  pit's,  brother  was  ofifered  to  prove  his  age  from  2  Dallas' 1 16 
the  hearsay  of  his  father  and  mother,  but  not  admitted.     A  -.1  wash, 
proved  the  handwriting  of  a  witness  to  an  ancient  deed,  though  123.— 1  Dal. 
he  never  saw  him  write.  *^* 

^  20.     All  the  cases,  which  are  an  exception  to  the  gene-  2  Wash.  146, 
ral  rule  of  evidence,  are  also  governed  by  another  rule,  and  p'*!*^™|*^' 
that  is,  the  hearsay  evidence  must  be  such  as  that  it  does  not  Burr"  1245', 
appear  there   is  better  evidence  behind,  and  in  the  party's  1266,  Wnght 
power  to  produce.     A  subscribing  witness  to  a  forged  deed  jobifg^R*'^ 
dies,  and  to  establish  it,  his  handwriting  is  proved.     Evidence  —Leach's  c. 
is  admissible,  he  in  his  dying  moments  acknowledged  he  forg-  l«.808,Dniiii- 
ed  it ;  but  other  evidence  in  the  case  was  introductive  of  this  "{^^  m'nS 
hearsay  evidence.    Hearsay  evidence  of  the  deceased  in  cases  ly,  266. 
of  murder,  further  Leach's  C.  L.  437}    Addis.   281,381; 
1  Johns.  R.  163  ;  2  id.  34.     But  the  declarations  of  a  con- 
vict, at  the  time  of  his  execution,  are  not  admissible,  for  his 
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Ch.  89.  testimony  on  oath  is  not  admissible  when  living  be.,  and  dy* 
Art.  3.  ing  declarations  are  considered  only  as  equivalent  lo  the  tes- 
V^^V^^  timony  of  the  living  witness  on  oath  ;'-^the  principle  is  gene« 
ral. 

Several  cases  of  dying  declarations,  East's  C.  L.  354  to 
360.  Among  others,  Rex  v.  Reason  b  al.  If  made  under 
an  apprehension  of  dangeV  or  not,  must  be  decided  by  the 
judge,  in  order  to  receiving  or  rejecting  the  evidence,  and  this 
apprehension  may  appear  from  express  declarations  of  the 
deceased  at  the  time,  or  be  inferred  from  his  condition. 

^21.  Declarations  of  persons  deceased  tnade  against 
their  interest^  admitted  in  evidence.  7  East,  279, 291*  Where 
A,  tenant  for  life,  with  a  limited  power  to  lease  reserving  the 
ancient  rent,  received  a  letter  from  a  confidential  agent  in 
1728,  containing  a  particular  account  of  the  tenants  and  rents 
of  the  estate,  which  letter  A  endorsed  ^*  A  particular  of  my 
estate,''  &c.  and  handed  down  to  B,  the  succeeding  tenant  for 
life,  who  had  a  like  limited  power  of  leasing,  by  whom  also  it 
was  preserved  and  handed  down  among  the  muniments  of  the 
estate  to  the  first  tenant  in  tail :  Held,  this  paper  was  evi* 
dence  for  him  against  B's  lessee,  to  shew  the  rent  reserved 
by  B  was  less  than  the  ancient  rent,  which  was  reserved  at  the 
time  to  which  such  paper  referred,  because  this  paper  was 
accredited  by  the  then  owner  of  the  estate,  who  had  the  meantf 
of  knowing  the  fact,  and  who  had  an  interest  the  other  way. 
Also  held,  entries  made  by  A,  in  his  book  of  the  receipt  of  rent 
to  the  amount  stated,  were  evidence  of  the  same  fact.  The 
endorsement  on  the  paper,  '^  a  particular  of  my  estate"  in 
Cornwall,  was  viewed  as  A's  declaration  as  to  the  existing 
rent  of  the  estate,  and  evidence  against  B,  his  succeeding 
tenant  for  life  he,  who  claimed  as  a  purchaser.  The  court  cited 
T.  Ray,  84  ;  Bunb.  46,  180  ;  2  Vesey,  43 ;  12  Vin.  Abr.  84, 
tit.  Evidence  A,  B ;  Ancient  Deeds,  pi.  7  ;  Trials  per  Pais^ 
220.  Phillips,  who  notices  this  case,  vol.  i,  208,  209,  cites 
*  also  Baggalley  v,  Jones,  1  Campb.  367  ;  Morewood  «.  Wood, 
14  East,  328 ;  Doe  t;.  Robson,  15  East,  33;  Price  v.  Little- 
wood,  3  Campb.  288 ;  also  16  East,  334 ;  Hodgson  «.  Fullar- 
ton,  4  Taunt.  787 ;  Wadley  v.  Bailiss,  5  Taun.  752 ;  Searle  v. 
JLiord  Barrington ;  as  admitting  declarations  of  persons  de* 
ceased,  against  their  interest  in  evidence,  Ivat  v.  Finch,  1 
Taun.  R.  141.  But  before  any  minutes  in  writing  can  be  re- 
ceived in  evidence,  they  must  be  proved  to  be  genuine,  by 
proving  the  writer's  handwriting  when  made  be.,  and  that 
when  made  they  were  not  for,  but  against  his  interest. 

Art.  3.  Monuments  and  boundaries  ^c. 

In  many  cases  in  England  and  America  it  has  been  decided, 
that  hearsay  evidence  and  reputation  may  be  adduced  in  re* 
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gard   to  monuments  and  boundaries ;  that  is,  to  shew  the    Ch.  84. 
bounds  of  a  piece  of  land  are  in  this  place  and  not  in  that,  and     mirt  4. 
that  a  certain  manor  or  farm  does  or  does  not  include  a  certain  v^^^v^^ 
tract  of  ground  :     also  customs  of  parishes.    1  D.  &  E.  486,  3  D.t  E.  700. 
5  Do.  26  ;  12  East,  62  ;    14  East,  331  ;  6Bin.  59  ;  1  Maule 
b  Sel.  689. 

^  1.  Some  English  cases.    3ee  Davis  v.  Pearce,  last  article.  The  King  v. 
In  this  case  it  was  held,  even  the  declarations  of  parishion-  Hammer- 
ers, at  the  time  no  dispute  existed,  and  since  deceased,  as  to  i^^e'sE.lo 
the  boundaries  of  a  parish,  are  also  evidence.  1  Phil.  Evid.  A.  D.  1776.  ' 
198;  14  East,  331. 

^2.  If  a  man  cohabit  with  a  woman,  and  is  heard  to  say 
she  is  his  wife  8cc.,  this  may  be  proved  in  an  action  to  charge  12  Mod.  372. 
him  for  goods  taken  up  by  her ;  this  is  properly  admission. 

^  3.  Ancient  maps^   where  they  have  accompanied  posses-  y^***  ^^J 
sion,  may  be  evidence  of  boundaries ;  as  where  A  owned  two  ^^^  BAd^- "' 
manors  and  made  a  map  (or  plan)  of  them^  then  sold  one  to  man  vVjeu' 
B,  and  at  a  distant  time  a  dispute  arose  as  to  the  boundary ;  i^l\  ^^tu 
this  map  was  held  to  be  evidence.    But  otherwise  if  A  had  —Bal.  N.  p.* 
owned  only  one  of  the  manors,  or  if  the  ancient  map  was  taken  ^^'"^^Th 
by  one  party  only  to  the  boundary ;  for  then  it  is  no  evidence  £^7202. 
^  against  the  rights  of  persons  not  parties  to  the  making  of  it.'' 
But  when  this  plan  was  made,  it  was  made  by  him  who  then 
owned  the  lands  on  both  sides  the  line.     4  Mun.  R.   475, 
Rowett  V.  Daniel  ;  2  Wash.  276,  ch.  48,  a.  26. 

§  4.  If  a  conveyance  of  land  refer  for  its  boundary  to  a  12  Mass.  A.- 
monument,  not  actually  existing  at  the  time,  and  aftern'ards  ^^>  ^74, 
the  parties  fairly  erect  such  a  monument,  meaning  to  conform  Bancroft.**' 
to  the  deed,  the  monument  so  erected  will  govern  the  eittent 
of  the  land,  though  not  exactly  coinciding  with  the  line  de- 
scribed  in  the  deed.    12  Mass.  R.  400  ;  1  Cox's  R.  28,  ch. 
81,  a.  3,  s.  10. 

Art.  4.  American  cases. 

.§  1  In  this  action  of  ejectment,  testimony  was  allowed  of  Mass.  Essex, 
what  aged  persons,  dead  at  the  time  of  the  trial,  had  been  p^ov.  179?* 
heard  to  say,  as  to  the  existence  and  course  of  an  ancient  Common-' 
channel  between  Jygglis  Island  and  the  north  shore  in  Salem,  cro^nin- 
This  was  in  fact  a  question  as  to  boundaries,  that  is,  how  their  shield. 
land  was  bounded,  if  by  such  a  channel  or  not. 

^  2.    In  this  case,  on  argument,  Lad  and  others  were  al-  Mass.  Essex, 
fewed  as  witnesses,  to  testify  what  old  people,  dead  at  the  ijgi  ^^^ev 
time  of  the  trial,  had  been  heard  to  say,  respecting  Satchell's  «.  Bodweli. 
comer,  a  material  boundary  in  ejectment. 

^3.  In  this  inquestof  office  brought  by  the  Commonwealth  ^^J[|th^°Lt 
against  Little  to  recover  a  large  tract  of  land  on  Androscog-  ticj^Kenne-* 
gin  River,  a  very  material  question  arose,  where  one  Thomas  ^ec  county, 

July  1796, 
S.  J.  Court.  2  Johns.  R.  17,22. 
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Ch.  89.  Purchase  lived,  in  the  early  settlement  of  the  country,  and  on 
^rt.  4.  argument,  witnesses  were  allowed  to  testify  what  old  people 
K^ry^j  deceased  bad  told  them  respecting  the  place  of  his  house  &lc. 
about  120  years  before  the  trial.  The  great  question  in  the 
suit  was,  which  of  the  falls  in  this  river  were  the  boundary  of 
the  Pejepscot  claim.  Parol  evidence  to  prove  natural  bounda- 
ries is  admissible,  5  Wheaton,  359,  374;  so  are  the  plat  &c 
annexed  to  the  patent. 

^  4.  This  also  was  an  inquest  of  office,  brought  by  the 
Blake  v.  Do-  Commonwealth  against  Prescott.  And  a  certain  line  was  ex- 
CMberiMd  P^'cssed  in  the  deeds  to  be  four  miles  from  a  certain  point  to 
county,  June  such  a  tree.     And  the  court  held,  the  tree  must  be  taken  as 

1798,  S.  J.  the  boundary,  however  more  or  less  than  four  miles,  wherever 
monwealth".  ^^^  ^'ce  could  be  found,  if  not,  then  the  four  miles,  and  what 
Prescott.—  aged  persons,  since  dead,  had  said  about  the  tree,  was  admis- 
Wood  y.  Par-  gjj^j^  evidence.     For  the  court  has  ever  held,  that  monuments 

sonsXiDCOlD,  •     ^1  • 

July  1797.      are  more  certam  than  measunng. 

^  5.  This  was  an  action  of  trespass  for  a  trespass  on  land  on 
At  the  same    Patershall's  Island,  about  eighty  acres  in  the  mouth  of  Ken- 
allTkoleiS!  °ebec  river.     The  deft,  entered  in  1791,  and  was  sued  1796. 
'  On  the  trial  it  appeared  the  pits,  and  their  ancestors  had  pos- 
session from  1748  to  1791,  but  shewed  no  title  by  deed.  The 
defts.  produced  a  deed  from  one  of  Patershall's  heirs.  Verdict 
for  the  pits.,  and  held,  if  the  pit.  have  quiet  possession  twenty 
years,  he  has  a  right  to  recover  in  this  possessory  action  of 
trespass,  even  against  the  true  owner,  who,  after  twenty  years, 
has  lost  the  right  of  entry  ;  and  who  then  must  bring  his  prop- 
er action  to  try  his  title.     A  and  B,  owners  of  adjoining  lands, 
inspected  the  boundary  line  between  them,  and  in  writing 
agreed  to  a  certain  line,  but  not  by  deed  ; — this  does  not  vary 
the  true  line,  founded  in  title,  and  it  may  be  shewn.  15  Mass. 
R.  152. 

^  6.  In  this  case  witnesses  were  admitted  to  testify  what 

ancient  persons,  dead  at  the  trial,  and  parties  interested,  fa^d 

been  heard  to  say  respecting  the  boundaries  of  the  land  and 

possession  of  it,  and  respecting  reputed  ownership.     This,  as 

to  ownership,  was  going  beyond  the  former  cases. 

Webb  V.  $  "^^  In  ejectment  for  lands  at  Sacarappa  Falls  the  grant  was 

Winslow,S  J.  made  by  the  town  of  Falmouth,  July  9,  1729,  to  IngersoU  &c., 

Swlland^July  ^o  have  the  privilege  of  the  stream  to  build   a  sawmill  upon. 

1799.  '         Held,  this  was  no  grant  of  the  soil.     And  one  line  in  a  deed  was 

S.  29°  West,  which  should  have  been  S.  29°  East,  and  parol 
evidence  of  possession  &c.  was  allowed  to  correct  this  mistake, 
and  to  ascertain  the  true  boundary.  So  on  the  principles  of 
Coultsv.  several  decisions,  hearsay  evidence,  as  to  this  boundary,  had 
.^■^81^2  Hen.  ]^^^^  admissible.  Parol  evidence  adlnitted  to  e:irplain  what 
lands  a  written  contract  contained,  not  against  it. 
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§  8.  So  monuments  and  not  the  needle  govern  boundaries.    Ch.  89. 
A  material  line  of  a  lot  of  land  in  Portland,  (on  which  many    ^t.  4. 
other  lots  depended)  was  run  about  the  year  1726,  and  soon  K^^y^j 
after,  a  house  was  built  on  and  near  the  NW.  comer  of  the  Shearman  r. 
said  lot.     From  this  time  to  A.  D.  1799,  the  variation  of  the  ^g®f*„;,  g""" 
needle  was  found  by  buildings  and  fixed  monuments  to  have  courT,  July 
been  five  degrees  (in  seventy-three  years,)  but  notable  of  the  1799.-2  Phil, 
variation  in  Portland  had  been  formed,  nor  was  this  variation  f^**i9f^ 
there  known,  as  it  was  at  Quebec,  Cambridge,  and  other  a  wheat!  680, 
places.     The  line  by  the  needle  was  rejected  as  uncertain,  Preston's 
and  parol  evidence  admitted  to  ascertain  this  line,  by  proving  j^^  *'   ^^' 
that  in  1726,  &c.  it  ran  by  Love  Lane  and  certain  buildings  in 
a  certain  manor,  and  possession  fifty-nine  years  according  to 
those  monuments.     It  is  a  universal  rule,  diat  course  and  dis- 
tance yield  to  natural  and  ascertained  objects ;  but  in  want  of 
these  there  is  no  settled  rule  &c.  See  2  oibb's  Rep.  493. 

$  9.  So  in  this  action  it  was  decided,  that  this  hne  by  mon-  2  Mass.  R. 
uments  is  more  certain  than  a  line  by  measure,  and  that  the  ^»  ^^^  * 
former  must  prevail  where  they  differ.    This  was  a  lot  in  Bos-  2CaiD.367.— 
ton,  and  the  deed  described  the  front  to  be  forty-five  feet  on  2  Johns.  R. 
Orange  Street,  and  bounded  on  one  side  by  land  of  the  beirs^''^  "J^J  ^*'"*' 
of  Hannah  Kent,  and  on  the  other,  by  land  of  the  heirs  of  Taylor,  iio, 
Joseph  Veasie,  and  the  distance  was  sixty-five  feet  on  Orange  *^i  i®'- 
Street  from  Kent's  to  Veasie's  land.     The  court  decided  as 
above,  that  the  purchaser  must  hold  by  the  monuments,  and 
not  by  the  measure  described.  Same  principle  4  Wheat.  444. 

§  10.  In  this  case  of  Cooper's  claim   several  important  Waldo&al. 
points  were  decided,  one  among  others  as  to  boundaries.  v,  Adams, 

Sarah  Waldo  and  others,  heirs  of  Samuel  Waldo,  sued  cumbw?Md 
Jonathan  Adams  in  a  plea  of  land,  and  declared  on  the  seizin  1796.— 
of  said  Samuel  Waldo  within  fifty-eight  years,  claimed  1000  ^  Wheat.  680. 
acres.    Plea,  not  guilty.    A.  D.  1666,  two  Indians  made  their  ^nd  dirtance 
deed  to  one  Mountjoy,  of  land  the  other  side  of  Amorcoggin  be  irreconci- 
River  one  mile  into  the  woods,  where  he  should  choose.  A.  D.  If^  ^^'l*^*T  " 
1672,  the  same  Indians  made  another  grant  well  locatefl,  and  tied,  but< 
therein  bounded  it  on  the  grant  to  Mountjoy;  his  title  was  well  either wl» 
conveyed  to  said  Samuel  Waldo;  and  he  in  1742,  located  J^?"g**" 
1000  acres,  and  had  it  surveyed  by  one  Port,  who  made  a  eircum- 
plan  and  certificate  thereof,  which  plan  and  survey  were  en-  »**»«•«• 
tered  in  the  books  of  the  Falmouth  proprietors  and  allowed 
by  them,  and  they  compensated  him  for  what  they  had  sold  of 
this  1000  acres,  so  recognised  his  title.     Under  these  propri- 
etors the  deft,  claimed  ;  and  they  only  had  title  if  Waldo  had 
none.     They  permitted  him  and  his  heirs  to  remain  in  quiet 
possession  from  1742  to  1779,  above  thirty  years.     In  1773, 
Francis  Waldo,  a  son  of  Samuel  Waldo,  (he  being  dead,)  made 
a  formal  entry,  for  himself  and  other  heirs,  tenants  in  common, 
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into  the  premises,  held  the  entry  of  alL  A.  D.  1779,  said 
proprietors  granted  the  land  in  question  to  Joseph  Noyes  by 
quit-claim,  be  sold  'to  (he  deft.,  with  a  proviso,  that  the  said 
grant  should  not  interfere  with  any  prior  grants  or  claims, 
whereon  the  deft,  entered.  As  the  deft,  attempted  to  set  op 
a  title  under  said  proprietors,  their  books  were  read  as  evi- 
dence, being  brought  into  view  by  both  parties ;  but  the  said 
grant  to  Noyes  in  1 779  being  informal  was  not  admitted.  On 
these  facts  the  court  held:  1.  The  said  proprietors  had  ad-* 
mitted  Waldo's  title,  and  their  books  shewed  it :  2.  They  were 
barred  by  his  thirty-seven  years'  quiet  possession,  they  being  a 
body  corporate,  who  could  never  claim  but  on  their  own 
seizin,  and  that  within  thirty  years. 

3d.  Said  Port's  survey  and  certificate  was  evidence  of 
Waldo's  seizin  and  possession  in  1742. 

4th.  Though  the  bounds  of  his  claim  were  before  uncertain, 
this  survey  reduced  them  to  a  certainty,  and  this  being  ad- 
mitted by  said  proprietors  was  not  to  be  viewed  as  an  expart6 
survey. 

5th.   Mountjoy  was  not  bound  in  his  lifetime  (as  the  deft, 
urged)  to  make  his  election  and  locate,  but  that  his  heirs  or 
assigns  might  do  it. 
Mass.,  tia-         ^11.   In  this  action  to  recover  a  tract  of  land  on  the 
^oi"i  ^°J^      Sbeepscut  River,  the  court,  on  argument,  admitted  in  evidence 
more  ».  '*^"  ^  ^^®  J^U  *°  ancient  plan  and  actual  survey,  made  in   1731, 
Averal  &  at.   by  direction  of  one  party,  to  prove  he  took  possession  of  the 
S.J.  Court,     lands  therein  contained,  and  the  bounds  thereof;  and  as  to 
several  of  the  boundaries  mentioned  therein,  hearsay  evidence 
was  admitted  to  prove  where  they  were  situated,  as  Moose 
Point,  Goose  Cove  Freshet,  &c.     But  the  court  laid  down 
this  rule,  to  wjt :  that  in  order  to  admit  such  survey,  there 
must  be  proof  of  actually  running  round  the  whole  land  ia 
order  to  obtain  possession  by  plan  and  survey.     A  deed  was 
not  admitted  in  evidence,  because  not  recorded  ;  this  was  not 
offered  to  be  read  against  the  grantor  or  his  heirs. 
Mass.  Cum-        ^  ^^'  '"  ^^'^  action  our  Supreme  Judicial  Court  held,  in 
berland  partition  brought,  that  partition  made  in  1729,  though  no  final 

iW7°*&urd '^  J"^S™®"^  ^^s  entered,  was  yet  evidence  of  the  extent  of  the 
V.  E\w\n!  ^   possession  and  of  the  boundaries  the  party  claimed  Under, 
having  proved  an  entry  by  otiier  evidence  ;  this  kind  of  evi- 
dence was  deemed  good  as  to  the  extent  of  possession,  or  in 
other  words  as  to  the  bounds  of  the  land  he  entered  upon,  be- 
cause as  to  tliem  there  is  usually  no  better  evidence. 
Mass.  S.  J.         §  13.  It  was  uncertain  by  the  will  in  this  case  what  pasture- 
DovTit  ux.  V.  land  the  testator  meant  by  a  devise  in  it ;  and  the  court  allow- 
Martin  &>  ux.  ed  the  witness  who  wrote  the  will  to  testify  what  the  testator 

— 4  Maule  k, 
Scl.  H.    65(»,  669. 
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Ineant  by  expressions  descriptive  of  several  pieces  of  land,    Ch.  89. 
and  this  kind  of  evidence  has  ever  been  allowed.  Art.  "4. 

^  14.  Parol  evidence  was  admKted  to  shew  the  situation  of  ^^^v^^^ 
the  land,  though  contrary  to  the  description  in  the  deed,  a  mis-  Bay,  247.^ . 
take  appearing  from  the  nature  of  the  thing  itself.    1  Phil.  Sf//^*'^^' 
Evid.484.  ^'r- 

$  15.  Baker  9.  Seekright,  the  court  admitted  parol  evi- 2Dali.i96— 
dence  to  prove  marked  trees,  not  in  the  course  or  termination  f ^^^'^f}^ 
of  the  line  mentioned  in  the  deed,  to  be  the  true  line  intended.  177.^2  Bio. 
Deed  mentioned  only  course  and  distance.    Dogan  0.  Seek-  i(^- 
right,  4  Hen.  b  M.  125,  138. 

$  16.  As  to  customs  and  prescriptive  rights,  hearsay  or  tra-  8  Bt.  Com. 
ditional  evidence  is  not  admitted,  until  some  instances  of  the  ^^u*'' 
custom  or  exercise  of  the  right  claimed  are  first  proved.  347       ^^^^' 

(}  17.  In  criminal  cases  the  declarations  of  a  person  who  3  bi.  Com. 
relates  in  extremisf  or  under  an  apprehension  of  dying,  the  Chr.  Notes, 
cause  of  his  death,  or  any  other  material  circumstance,  may  ^* 
be  admitted  in  evidence  ;  for  the  mind  in  that  awful  state  is 
presumed  to  be  under  as  great  a  religious  obligation  to  disclose 
the  truth,  as  is  created  by  an  oath :  but  this  is  only  hearsay  evi- 
dence, and  ought  not  to  be  admitted  but  when  clearly  made  ^^**  ^*^» 
under  the  impression  of  approaching  death.     And  if  one   be 
incompetent  to  testify,  as  a  felon  condemned  and  at  the  place 
of  execution,  his  declarations,  or  what  he  is  beard  to  say,  can- 
not be  admitted.   And  though  what  one  says,  sensible  be  must 
die  soon,  is  deemed  equivalent  to  speaking  on  oath,  yet  what 
be  thus  says  is  not  cross-ekamined,  and  therefore  cautiously  to 
be  admitted  as  evidence.  * 

$  18.  Proof  of  pedigree.    Hearsay  evidence  if  sufficient  to  8  Johns.  R. 
prove  pedigree.    It  is  also  a  fact  of  weight  in  proving  a  pedi-  l^P^^' 
gree,  that  persons  describing  themselves  as  heirs  acknowledge  cooiey"-^ 
a  deed  according  to  a  statute  (of  New  York)  before  the  mayor  Cowp.69i.— 
of  London.    In  ejectment  the  pit's,  lessor  resided  in  England,  Jaa^  ^' 
and  claimed  to  be  heir  of  him  who  died  seized  of  the  land  2  j^g.  r. 
sued  for  in  New  York.     A  witness  in  New  York  deposed  he  297.— 
knew  the  ancestor,  and  had  charge  of  the  land  as  his  agent,  ^^^^'  ^ 
and  corresponded  with  him  ;  and  after  be  died  with  the  lessor  9  Johns.  It 
of  the  pit.  who  (the  lessor)  impowered  the  witness  to  act  for  \^*^\}^* 
him,  as  heir  and  devisee,  and  that  the  witness  also  derived  his  ^  i77.^buIK 
information  from  persons  acquainted  with  the  lessor's  family.  N.  P.294.— 1 
Held,  this  was  prtmd  facie  evidence  of  the  lessor's  pedigree,  ^^^  ^^ 
or  heirship  to  go  to  the  jury.    15  Johns.  R.  226,  Jackson  v. 
Browner  ;  18  Johns.  R.  37. 

$  19.  A  map  not  evidence  Sfc.    In  this  case  held,  a  map  of  ^  Jol>n>-^ 
partition  and  that  endorsed  on  it,  was  not  admissible  evidence  ^f^iuer.^" 
to  prove  the  seizin  of  the  pit's,  lessor  in  ejectment,  though  this 
map  was  of  ancient  date ;  and  especially  when  not  accoro- 
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Ch.  89. 
Art.  4. 


6  Cranch, 
237,  Lodge  v. 
Lee,  as  to 
boundaries.— 
2  Hayw.  347. 
~2  Bay,  539. 

7  Cranch, 
290,  Mina  k, 
al.  V.  Hep- 
buro. 


1  Wheat.  R. 
130,  Matsoa 
V.  Herd. 


14  Mass.  R. 

234,237,  Le 
Baron  in  er- 
ror ».  Crom- 
ble. 


16  Mass.  R. 

306,  &c. 


5  Wbeaton, 
613,  Boyd's 
lesssee  v. 
Graves  k.  al. 


See  Jackson 
V.  DysUng,  2 
Caines,  197. 


4  Wbeaton, 
488,  M' Ar- 
thur V.  Bcoir* 
der. 


panied  with  possession,  and  do  prior  title  shewn  in  the  party 
in  partition* 

$  20.  A  granted, an  island  by  name  to  B  in  the  river  Potomac, 
adding  the  courses  and  distances  of  the  lines  oi  it,  which 
courses  and  lines  on  re-survey  were  fonnd  to  exclude  a  part 
of  the  island  ;  held,  the  whole  island  passed. 

$  21.  Error  to  the  Circuit  Court  &c. ;  held,  hearsay  evi- 
dence is  incompetent  to  establish  any  speci&c  fact,  which  in  its 
nature  is  susceptible  of  being  proved  by  witnesses  who  can 
speak  of  their  knowledge.  Claims  to  freedom  from  slavery 
are  subject  to  the  same  rules,— can  be  used  only  as  to  pedi- 
gree.    1  Wheaton's  R.  6. 

$^22.  What  ought  to  be  the  descriptions  and  boundaries  of 
lands  in  Kentucky,  generally  must  be  such  as  to  enable  a  per- 
son intending  to  locate  the  adjacent  lands,  using  reasonable 
care,  to  find  such  boundaries  and  descriptions.  1  Wheaton's  R. 
292  ;  2  Id.  207. 

$  23.  B,  a  witness,  testifies  in  a  trial  before  a  justice,  is  an 
appeal,  and  B  is  convicted  of  larceny;  on  the  appeal  no 
proof  is  admissible  of  what  he  was  beard  to  testify,  yet  he 
testified  on  oath,  and  the  parties  had  an  opportunity  to  cross* 
examine  his  testimony.  See  Bull.  N.  P.  295 ;  3  Taun.  R. 
361. 

Hearsay  evidence  on  deft's.  part  is  not  admissible,  to  prove 
there  is  an  heir  of  a  third  person  entitled  to  the  estate  sued  for; 
dearly  till  shewn  (here  is  no  other  evidence. 

^  22.  A  boundary  may  be  fixed  by  parol  agreement,  survey,  and 
21  years'  possession.  As  where  in  Kentucky,  in  1793,  two 
adjacent  owners  of  land  disputing  the  boundary  line  between 
them,  agreed  by  parol  to  the  line,  and  had  it  run  by  a  survey- 
or, and  marked  and  possessed,  and  sold  by  it,  for  more  than 
20  years  before  the  suit.  Held,  this  line,  as  marked  on  the 
plat,  was  legally  established  and  conclusively  ;  that  it  is  not 
affected  by  the  statute  of  frauds  ;  <<  it  is  not  a  contract  for  the 
sale  or  conveyance  of  lands  ;  it  has  no  ingredients  of  such  a 
contract ;  there  is  no  quid  pro  quo  ;  and  the  court  do  not 
consider  it  as  a  conveyance  of  title  from  one  person  to  anoth- 
er."    9  Johns.  6j,  cited  Ch.  173,  a.  1,  s.  24. 

§  25.  A  descriptive  grant,  and  a  descriptive  entry  in  Ken* 
tuchf.  In  a  grant  there  is  necessary  only  a  description  of  the 
land,  that  will  identify  it ;  but  an  entry  must  be  made  with 
such  certainty,  that  subsequent  purchasers  may  be  enabled  to 
locate  the  adjacent  residuum  at  law.  The  patent  is  the  founda- 
tion of  the  title,  and  neither  party  can  bring  his  entry  before 
the  court ;  but  a  junior  patentee  claiming  under  an  elder  en- 
tiy,  may  in  chancery  support  his  equitable  title ;  and  these 
distinctions  apply  to  the  Virginia  military  lands  in  Ohio.   Thie 
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qilaBtkyy  as  1000  acres,  taken  into  view  in  deciding  If  a  line    Ch.  89. 
doubtfully  expressed  was  200  or  400  rods  long.  ArU  4. 

^  26    A  deed  well  described  lands  by  bounds,  quantities,   C^vXi^ 
and  occupiers,  but  as  in  a  parbb  it  is  not  in ;  the  deed  passes  5  Tmn.  R. 
the  land.  207. 

%  27.  A  boundary  wall.      Trespass  for   pulling  down   a  ^  j^^^  j^  20 
part  of  the  pit's,    wall  he  was  erecting  on  his  close   &;c.  Mattsv.Haw- 
Held,  1.  If  two  men  have  a  party  wall,  half  of  the  thickness  ^^"'* 
of  which  stands  on  the  land  of  each,  they  are  therefore  not 
tenants  in  common  of  the  wall,  or  of  the  land  on  which  it 
stands,  though  erected  at  their  joint  expense :    2.  If  one  adds 
to  its  height,  and  the  other  pulls  down  the  addition,  the  first 
may  have  trespass  for  pulling  down  so  much  of  it  as  stood  on 
the  half  of  the  wall  erected  on  the  pit's,  soil :     3.  The  prop- 
erty in  a  wall,  erected  at  a  joint  expense,  ensues  the  property 
of  the  land  on  which  it  stands.     14  Geo.  III.,  c.  78,  was  re- 
ferred to,  and  said  it  did  not  make  party  walls  common  prop- 
erty. 

$  28.  Boundaries  prawed.    As  where  A  devised  ^^  all  that  1  Maule  &  s. 

my  (arm  called  Trw^tes  farm,  now  in  the  occupation  of  A.  ]?•  ^^'i*^®?^" 
n.iy    u  ij      •     *      r^  r  Vl  1  *  •     .1.     ^  *•  r  title  r.  South- 

O  :      Held,  ejectment  for  two  closes,  not  m  the  occupation  of  er.~5  East, 
A.  C,  lay.  AjDOther  devise  was  admitted  in  evidence,  to  prove  79.— 11  East, 
the  two  closes  were  not  within  the  bounds  of  the  Trogues  3^*"^  *'"'^' 
farnif  and  a  notice  to  quit  to  prove  they  were,  and  held  parcel 
or  no  parcel,  is  always  a  question  of  evidence  for  a  jury,  and 
that  it  i.ay  be  shewn  by  evidence  of  what  parcels  the  farm 
consisted,  that  is  its  true  bounds. 

^  29.  A  deed  stated  a  course  of  36  chains,  held,  parol  evi-  ]  caioes*  R. 
dence  is  inadmissible  to  prove  29  intended.  368. 

$  30.    Boundaries  in  a  deed  explained  by  possession  fyc,  4  Day*s  Ca. 
As  where  the  grantor  in  his  deed  described  the  premises  as  ^»  bJ^I**' 
the  farm  on  which  he  then  lived :     Held,  to  be  a  latent  ambi-  iey.-l8Taun. 
guity,  explainable  by  evidence  aliunde.    A  certain  piece  of  H7.^2  Hen. 
land  was  claimed  as  being  within  that  description  ;    this  when  Bin  48^-^ 
the  deed  was  given  was  in  a  state  of  nature  not  enclosed,  and  Day,  395.-2 
separate  from  the  rest  of  the  farm,  and  the  grantor  remained  Bay>539. 
in  possession  of  this  piece,  and  occupied  it  as  his  own,  till  his 
death.     Held,  his  heirs  might  prove  by  parol  evidence  these 
facts,  to  show  that  this  piece  was  not  included  in  the  deed. 

^  31.  Evidence  of  a  boundary  line  in  ejectment^  and  a  pa-  10  Johns  R. 
tent  presumed.     Held,  1.   That  parol  declarations  and  con-  ^"^'CaU^!^! 
fessions  of  one  in  possession  of  land  as  to  such  line  between  Bay,  229. 
him  and  A's  land  may  be  admitted :     2.   Where  the  land 
of  both  parties  has  been  held  and  occupied  for  forty  one  years 
up  to  such  line,  it  will  not  be  disturbed  :     3.  Where  the  an- 
cestor died  in  possession  of  land,  and  his  son  and  h^ir  contin- 
ued the  possession  undisturbed  for  eighteen  years  or  more  ; 
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Ch.  00.  held,  it  might  be  presumed  the  ancestor  purchased  the  tide : 
Art.  1.  and  4.  Of  the  colony  ivhere  it  caused  a  survey  &c.,  in  1764, 
\^^v^^  though  no  patent  be  found. 

1  Pbil.  Ev.  ^  32.  Public  or  customary  rights.  Hearsay  as  to  these  b 
^^»  2(K5.--14  admitted  as  common  reputation  &c.,  being  matters  of  public 
31^/More-  notoriety,  and  usually  discussed  by  all  concerned,  all  having 
wood  V.  the  same  means  of  information,  and  interest  to  ascertain  the 
Mauleli  s  ^^^™"  ^^  '^  ^  corporation  has  a  prescriptive  right  to  toll  on  a 
679,  Weeks  V.  public  navigation  be  the  question ;  it  is  evidence,  to  show  that 
Sparke.— See  deceased  persons  have  been  heard  to  acknowledge  the  right, 
26.— Ch^M*'  ^°^  ^^  declare  they  had  been  so  informed  by  their  predeces- 
a.  1, 8. 20;  a.  sors ;  SO  as  to  general  customs,  which  concern  parishes,  towns, 
2|  i. «.  8jc.     In  such  cases  general  reputation  is  some  evidence  of 

right  beyond  the  memory  of  living  witnesses,  and  tends  to  sup- 
port a  modern  usage. 
1  Pbil.  £r.         As  to  private  rights  claimed  by  individuals,  as  a  way  over, 
206,206,        or  common  in  another's  land,  the  law  is  unsettled  in  regard  to 
P.^6.!L3  b.  hearsay  and  common  reputation  as  evidence  ;  several  late  ca- 
&£.7i9,728!  ses  both  ways,  as  14  East,  323,  330,  331  ;    1   Maule  b  Sel. 
— 2  Do''^*'  81,  679  ;    2  Maule  &  Sel.  494,  and  old  cases  therein  cited. 
Phillips  thinks  there  ought  to  be  a  distinction  between  public 
and  private  rights  ;    no  douht  the  uncertainty  arises  partly  in 
an  unsettled  principle,  but  mainly  from  facts,  what  is  a  public, 
,        what  a  private  right.    Those  who  use  a  public  highway  clear- 
ly claim  a  public  right ;    and  an  individual  who  claims  a  way 
for  himself  only,  clearly  claims  a  private  right ;    but  many  io- 
termediate  ways  exist. 


CHAPTER  XC. 


EVIDENCE.     INTEREST  IN  WITNESSES. 

Art.  1.  General  principles. 

^1.  It  is  now  an  established  rule  that  every  person  is  a 
competent  witness  in  a  cause,  if  not  interested  in  the  event  of 
it :  2.  Of  sufficient  understanding  :  3.  Not  an  atheist :  4. 
If  not  convicted  of  crimen  falsi:  and  6.  If  not  husband  or 
wife  to  a  party  in  it. 


\ 
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^  2.   It  is  therefore  a  question  of  vast  extent  and  import-    Ch.  90. 
ance,  is  the  witness  offered  interested  in  the  event  of  the  suit  ?    Art.  1. 
This  inquir}'  will  be  pursued,  1.  As  to  interest  in  general:  2.  v^^V^*; 
As  to  the  interests  of  particular  descriptions  of  persons,  as  See  i  Phil.  R. 
agents,  attornies,  consignees,  bail,  corporators,  factors,  heirs,  ^^'"^^4 
informers,  tenants  in  common,  trustees,  &c.,  &c. :     and  3.  _2  Starkie's 
The  exceptions  from  necessity  be.,  in  regard  to  this  rule  of  R.  68.— 13 

^  3.  It  has  been  observed  that  the  least  direct  mterest  in  89.— 12  £ut, 

the  event  of  the  suit,  in  the  witness,  excludes  him ;    and  the  55?'"^''^S"?* 
.     ' .      ,  .      '  ,  .  ,  •       V       -Tk     230. — Ball  & 

true  question  m  this  respect  is  put  to  him  on  the  voire  fftre,  Do  ^^^  l^^ 
you  expect  to  gain  or  lose  by  the  event  of  this  cause  ?     This  Giib.  £7.  by 
question  involves  loss  and  gain  directly,  also  as  to  future  ac-  ^^j^!^ 
tions.  289!— Bui.  n! 

Several  rules  as  to  interest  have  been  already  stated  in  Ch.  P.  283, 288. 
30,  a.  1  ;  others  will  now  be  stated  in  this  article.  260.— M'Nal- 

§  4.  Rule  1.      A  factor  is  a'mere  go-between  the  parties,  iy,36, 43, 
and  is  a  competent  witness,  though  entitled  to  a  commission,  ^mn.  cas^. 
And  see  Hooper  v.  Pagan  b  al.,  above  ;  Dixon  ©.  Cooper,  Is.  3  w1?i.  aoZ^ 
in  the  pound.  11  Mod.  226. 

(^  5.    And  so  a  factor  is  a  witness,  though  he  is  entitled  to  2  H.  BT.  680. 
all  over  a  certain  price  stated ;    for  this  is  in  the  ordinary  f?!*'®'*  ^' 
course  of  business.      Benjamin  v.  Porteus,  Esp.  D.  714 ;   3 
D.  &  E.  27. 

^  6.  Rule  '2.     A  mere  trustee  is  a  competent  witness,  if  1  W.  Bl.  366, 
he  gains  nothing  to  his  own  use,  or  loses  nothing  by  the  event  ^^^^  E»p 
of  the  suit.     As  an  executor  in  trust,  to  sell  part  of  the  testa-  214.— Gilb.L. 
tor's  estate  to  pay  debts,  (and  having  a  legacy  bequeathed  to  E.  ^23,— 
him,  and  that  is  released,)  is  a  competent  witness  to  prove  the  ]4i°£peake'8 
will.     His  being  liable  to  actions,  or  his  having  acted  in  thQ  E.  i4.— 12 
trust  is  no  objection,  though  possibly  the  will  might  be  set  J^*"-  ^^^' 
aside,  and  so  he  liable  to  actions  ;  and  Lord  Mansfield  asked^  — GUb!  L.  E.' 
where  is  the  difference  between  an  executor  in  trust,  and  an-  123.— 1  Esp.' 
other  trustee  ?     "  His  being  liable  to  actions  makes  no  differ-  Ji^^lj^^ 
ence,  for  so  are  all  agents,  and  yet  they  are  allowed  to  be  wit- 
nesses."    But  it  is  otherwise  if  he  have  an  interest,  with  a 
trust,  he  then  is  no  witness ;   when  a  trustee  has  a  bare  trust, 
or  a  trust  coupled  with  an  interest,  will  be  considered  in  an- 
other chapter ;  so  a  devisee  m  trust  may  be  one. 

^  7.  Rule  3.     One  who  thinks  he  is  interested,  though  not  Salk.283w— 
strictly  so,  is  no  witness ;   but  there  are  some  exceptions  to  Stm.  129. 
this  rule,  and  therefore  if  only  an  interest  in  his  own  imagina-  f^J^  ]^' 
tion,  and  not  a  legal  interest,  he  is  a  witness.     See  1  Dallas,  r.  786. 
62  ;   2  Dall.  50,  Innis  v.  Miller ;    1  Cain.  362 ;   2  Johns.  R. 
166;  1  H.  &M.  167. 

§8.  Rule4.  If  three  men  giveabond,  and  one  only  is  sued,  the  Sra.86,Lock- 

hert  V.  Gn- 
ham.— 1  Mor.  E.  170,  ched  1  Phil.  Ey.  421.-11  Johiu.  R.  64. 
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Cfl.  90. 

Jlrt.  1. 


Cowp.  tM21, 
Doe  V.  Fos- 
ter.—2  Esp. 
214. 

Common- 
weallh  V.  Lit- 
tle, A.  D. 
1796, 1797, at 
Hallowell.— 
rStra.633.— 
3  Johos.  Ca. 
234,  Wood- 
hall  V.  Ram- 
sey.—1  Salic 


2  Esp.  214, 
Smith  r. 
BlackmaD. 


Mast.  Eisei, 
No7.  1793, 
Rogers  v. 
Paine  Wio- 
gate. 


Bal.N.P.283. 


olber  two  may  be  witnesses  to  prove  the  execution  of  the  bond 
by  the  deft. ;  1  Esp.  301 ;  for  whether  the  action  be  support- 
ed or  not,  they  must  ukimately  pay  their  proportions  of  the 
bond ;  and  as  they  must  finally  contribute  to  the  payment  of 
it,  they  do  not  get  rid  of  actions  by  supporting  this^  and  so  not 
within  the  Qth  rule. 

%  0.  Rule  5.  A  tenant  in  possession  being  liable  for  the 
mesne  profittf  is  not  a  witness  for  the  pit.  in  ejectment,  as  he 
supports  thereby  his  own  possession ;  here  the  witness,  Mrs. 
Pearce,  called,  was  tenant  to  the  deft. 

^  10.  In  this  inquest  oi  office  the  Supreme  Judicial  Court, 
July  1796,  held,  that  one  Samuel  Wilson,  on  the  land  sued  for, 
could  not  be  a  witness  for  the  deft*,  as  the  execution  may  turn 
Wilson  off  from  the  land  ;  but  July  1797,  in  a  second  trial, 
WUson  was  admitted,  for  die  court  then  said,  the  execution 
could  not  turn  any  persons  firom  the  lands  but  those  made 
defts.,  (including  their  families.)  B,  a  tenant  under  a  devi- 
see of  part  of  the  estate  devised,  was  admitted  a  witness,  in 
ejectment  brought  by  the  heir  against  a  tenant  holding  part  un- 
der the  devisee,  and  part  under  the  witness,  m  order  to  im- 
peach the  devise  and  validity  of  the  will. 

^11.  Rule  6.  The  heir  apparent  is  a  witness  to  prove  n 
title  to  the  lands ;  but  not  a  renunnder-manf  for  he  has  a 
present  estate  m  the  land,  but  the  heirship  of  the  heir  is  a 
mere  contingency. 

<^  12.  Rule  7.  In  this  case  William  Wingate  was  seized 
of  the  land,  and  was  in  debt  as  much  as  he  was  worth,  sold 
it  to  the  deft,  and  another,  his  two  sons,  for  £300,  and  todc 
Paine's  note  for  that  sum ;  the  deed  was  executed,  acknowl- 
edged, and  recorded  in  1789.  The  pit.  and  John  Wingate, 
two  creditors  of  said  William,  the  grantor  in  said  deed,  sup- 
posing it  was  fraudulent,  levied  each  his  execution  on  tins 
land,  one  on  one  part,  and  the  other  on  the  other.    The  only 

!|uestioo  was,  if  the  said  deed  was  void  on  account  of 
raud.  On  argument  and  examination  of  Bent  v.  Baker  &  ah, 
John  Wingate  was  admitted  as  a  witness  ;  for  the  court  said, 
though  he  was  interested  in  the  question,  or  tide,  he  was  not 
interested  in  the  suit ;  nor  could  a  verdict  in  this  action  be 
given  in  evidence  in  any  one  he  should  bring.  On  the  same 
principles  the  pit's,  warrantor  admitted  a  witness  for  him  in 
dauium  fregii,  though  the  plea  was  soil  and  freehold.  3 
Johns.  Ca.  82,  Van  Nuys  v.  Terhune ;  1  Phil.  38. 

So  in  Revere  v.  Leonard,  above  stated,  Ch.  66,  a.  3,  Rob- 
bins  was  admitted  as  a  witness,  as  he  was  not  interested  in  the 
event  of  the  suit.  This  is  the  modern  rule  established  in  Bent 
V.  Baker ;  the  former  rule  was  different ;  therefore  BuUer 
says,  on  noticing  the  voire  dire,  "  repelling  a  witness  is  not  con  - 
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fined  to  an  iaiinediate  interest,  for  if  be  be  called  to  a  matter,    Ch.  90. 
where  he  claims  under  the  same  title,  though  he  be  not  affect-    JSH.  1. 
ed  in  that  action,  yet  he  shall  not  be  admitted,  and  that  is  the  s.^^v^'^p/ 
case  of  commoners.  So  in  an  action  on  a  policy  of  insurance, 
any  who  have  insured  upon  the  same  ship  cannot  be  witnesses," 
cites  Ridout  v*  Johnson  b  al.     But  Buller  adds,  '*  yet  in  an 
action  by  a  master  for  beating  his  servant,  per  quod  seritiiium 
amtsitf  the  servant  may  be  a  witness,  for  he  is  not  only  not  in« 
lerested  in  the  cause,  but  not  in  the  question ;   for  there  the 
question  is  the  loss  of  the  service,  and  the  action  he  is  entitled 
to  is  of  a  different  kind."   So  is  10  Mod.  292,  as  to  tenants  in 
comnlon. 

$  13/ In  Pierce's  case  our  Supreme  Judicial  Court  seem  Common- 
to  have  taken  a  course  somewhat  between  the  old  and  new  ^i^  es. 
rules.     He  was  indicted  for  building  out  his  wharf  in  Salem  sex,  Not. 
harbour,  as  stated  Ch.  68,  a.  4.  W.  Gray,  called  by  Pierce  as  ^'^^^ 
a  witness  to  prove  the  usage,  was  rejected  ;  because  just  above 
he  had  builc  his  wharf  out  into  the  river  in  a  similar  manner, 
as  the  deft,  had  his,  so  biassed,  said  the  court,  in  the  general 
question,  whether  an  individual  could  so  build  or  not ;  but 
Palfrey,  whose  wharf  was  a  considerable  distance  below,  was 
admitted.    Certain  it  is  Gray  neither  gained  nor  lost  any  thing 
by  the  event  of  the  suit ;  nor  could  the  verdict  in  this  case 
be  given  in  evidence  for  or  against  Mr.  Gray  ;  and  it  seems 
there  was  an  influence  to  excite  his  wishes  affecting  his  credit, 
rather  than  an  interest  making  him  incompetent.     It  is  true  in 
this  case  the  court  thought  it  proper  to  allow  the  witnesses  to 
give  opinions,  as  stated  Ch.  68,  a.  4. 

According  to  the  old  rule,  if  the  master  of  a  ship  sued  a  Skin.  174.— 
customhouse-officer  for  not  clearing  her  out,  the  owners  of  ^  ***•  ^^^• 
goods  on  board  could  not  be  witnesses ;  for,  said  the  court, 
they  were  all  concerned  in  one  bottom.    See  M'Nally,  93, 
Rotheroe  &  al.  v.  Elton. 

(^  14.    Rule  8.  This  was  trespass,  quare  dauiumfregity  by  Mas8.,L!n- 
one  tenant  in  common  of  marsh  in  Boothbay ;  and  the  court  \^^^  g^'j 
held,  that  another  tenant  in  common  could  not  be  a  wimess  for  Couh,  Fai- 
the  pit. :  1.  They  are  both  interested  in  the  same  title  :  2.  lertoop.  Mar- 
Part  of  the  damages  the  pit.  shall  recover,  he  will  recover  to  ^' 
the  use  of  the  witness,  who  as  the  ground  of  his  action  may 
shew  the  recovery ;  still,  as  said  10  Mod.  292,  he  gained  noth- 
ing by  the  event  of  the  suit,  nor  did  it  at  all  decide  his  rights. 

(^15.  And  12  Mod.  372,  it  is  said,  that  a  person  claiming 
a  like  interest  with  that  in  dispute  is  no  witness ;  also  12  Mod. 
24;  Skin.  174;  2Bac.  289. 

^16.  But  9th  rule  explains  in  some  degree  ;  that  is,  where 
the  witness  is  to  derive  a  sure  cause  of  action  from  his  testi- 
mony, he  is  not  admissible  in  a  suit,  though  it  put  no  money 
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in  his  pocket,  but  is  onlj  to  yield  him  a  right  of  action,  or  a 
direct  discharge  from  liability  ;  as  in  Fullerton  v.  Murry,  the 
pit's,  recovery,  who  called  the  witness,  was  to  give  him  a  cer- 
tain cause  of  action  for  his  part  of  the  damages  recovered. 

^  17.  So  it  has  always  been  held,  that  bail  cannot  be  a  wit- 
ness for  his  principal,  because  biassed  to  discharge  him,  and 
thereby  himself,  not  in  fact  from  a  certain,  but  the  probable 
event  of  a  scire  facias  ;  but  if  the  bail  be  a  subscribing  wit- 
ness, he  must  give  evidence  as  to  what  he  knows  as  such  a 
witness. 

The  following  case  is  a  strong  and  clear  one  to  this  point. 
A  being  the  servant  of  B,  and  engaged  to  pay  his  own  board, 
applied  to  C  to  board  him,  and  proposed  to  him  to  take  his 
pay  in  goods  out  of  B's  store ;  to  this  B  consented  and  promis- 
ed he  should  be  so  paid  ;  C  sued  B  for  the  board  of  A ;  held, 
he  was  not  a  competent  witness,  for  if  C  recover  against  B, 
the  master.  A,  the  servant,  will  be  discharged  of  his  board,  and 
if  not,  he  will  be  liable  to  C's  action  for  it.  And  if  the  pit.  in 
this  action  had  obtained  judgment  against  B,  and  then  sued  A 
for  his  board,  he  might  have  shewn  this  judgment  satisfied  in 
bar  &:c.  But  if  not  interested,  his  testimony  would  have  been 
useless  to  the  pk.,  as  it  would  have  proved  a  special  contract 
made  by  the  deft,  with  the  pit.  to  pay  the  witnesses'  board  in 
goods;  this  would  have  disproved  the  contract  sued.  See  Mas- 
ter &t  Servant,  Ch,  90,  a.  9 ;  and  1  D.  b  E.  163,  164. 
Mere  possibility  of  an  action  no  objection. 

A  is  prosecuted  for  bribery  at  an  election,  B  guilty  of  the 
same  offence  in  the  same  election  is  a  competent  witness  for 
A ;  B  does  not  gain  or  lose,  nor  is  his  action  affected.  4  East, 
180. 

^  18.  Rule  10.  If  several  be  interested  in  the  same  bottom, 
they  may  be  witnesses  for  each  other,  if  their  contracts  or 
grounds  of  action  be  several.  For  instance,  one  mariner  may 
be  a  witness  to  the  wages  due  to  another,  for  their  contracts 
are  several.    See  rule  20. 

^19.  Rule  11.  If  the  ph.  is  accountable  in  all  events  to  the 
witness  for  the  thing  in  demand,  or  his  part  of  it,  he  is  admis- 
sible. As  where  a  master  took  a  prize  and  sold  it  to  the  deft., 
and  sued  him  for  the  payment.  The  court  admitted  one  of 
the  mariners  as  a  witness,  though  entitled  to  a  share,  for  to 
him  the  pit*  was  answerable  whether  he  recovered  or  not.  So 
if  a  captor  release,  he  is  a  witness.  Mass.  Sup.  Jud.  Court 
1776,  Eldridge  v,  Hopkins. 

^  20.  Rule  12.  If  one  had  an  interest  but  it  has  ceased,  he 
is  a  witness.  As  where  one,  seven  years  before  called  as  a 
witness,  had  taken  the  profits  of  an  estate  under  one  party,  he 
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18  admissible,  as  he  may  plead  the  act  of  limitations.    His    Cm.  90. 
evidence  was  as  to  boundaries.  Art,  1. 

^  21.  Rule  13.  So  an  interest  that  is  not  a  ground  of  action  v.^p*v«-^^ 
is  of  no  weight.     As  where  A  and  B  witnessed  a  feoffinent  f^^^*^ 
and  livery,  and  then  B  became  tenant  in  common  at  will  of  448!l-7^Mod. 
part  of  the  land,  he  is  a  witness  to  prove  the  feoffment,  this  es. 
also  being  in  affirmance  of  the  feoffment. 

§  22.  Rule  14.  A  receipt  for  money  of  one  is  not  legal  ^"•''.S^** 
evidence  where  he  can  be  had  as  a  witness.     As  where  the  s.^J.'coort» 
pit.  offered  in  evidence  a  receipt,  to  prove  money  paid  by  the  GHes  o. 
pit.  to  a  third  person  for  the  deft.,  and  at  his  request.     The  ^^' 
third  person  gave  a  receipt,  but  it  was  rejected  because  he 
could  be  had  as  a  witness ;  because  bis  testimony  was  better 
evidence  than  the  receipt,  though  in  practice  such  receipts  are 
usually  admitted  by  consent. 

(i  23.  Rule  16.  One  seUs  hi$  interest  is  the  buyer's  witness.  ^^\^^ 
As  where  A  and  B  jointly  shipped  goods,  and  consigned  them  f^  „.  Wi^sh.- 
to  the  master  for  sales  and  returns,  to  him  A  only  was  known. 
After  the  ship  sailed  A  and  B  severed  their  interests  in  the 
goods,  and  A  gave  a  written  direction  toahe  master  to  account 
with  B  for  a  moiety  on  the  ship's  return  ;*B  presented  this 
order  to  the  master  and  demanded  payment  of  him.     He  not 
having  brought  the  proceeds  in  the  vessel,  refused  to  account 
with  B  ;  but  at  the  same  time  said,  he  was  ready  to  account    . 
with  the  right  owner,  and  when  the  proceeds  should  arrive  he 
would  pay  them  to  B,  if  they  belonged  to  him.     Held,  B  may 
sue  the  master  for  the  moiety,  and  A  is  a  competent  witness  for 
B  in  this  action ;  and  this  rule  will  hold  wherever  one  sells 
without  warranty. 

•  ^  24.  Rule  1 6.  If  a  party  in  an  action  after  commenced,  coJn'  Julr ' 
take  a  deed  to  strengthen  his  title  from  a  third  person,  it  is  not  1797,  3.  /. 
evidence.     In  this  case  after  the  action  was  commenced,  the  ^^"'J'  T*P" 
defts.  got  a  release  of  the  Kennebec  Proprietors  of  their  title  Young  &  L. 
in  the  land,  and  the  court  would  not  allow  it  to  be  read,  Cfa.  99,  a.  4, 
though  the  defts.  had  a  right  to  claim  this  irelease  before  ^^©y  sueden  "2^ 
were  sued.     Also  in  this  action  depositions  were  allowed  to  contra/      ' 
prove  A  was  the  son  of  B,  though  no  evidence  was  produced 
that  the  birth  was  not  recorded,  direct  testimony  may  be  as 
good  as  the  record. 

§  25.  Rule  17.  Evidence  of  advancement.  The  father  gave  ^  Mass  R. 
his  son  a  deed  for  love  and  affection,  and   5«.  consideration  scott^Scott 
paid  ;  this  is  no  evidence  of  advancement.  6  Mass.  R.  143. 
What  is  evidence.  Coop.  Jus.  515,  575. 

^  26.  Rule  18.  Wherever  a  private  seal  is  used,  it  must  be  3  Zba,  691, 
proved  to  be  the  true  seal,  as  in  an  action  on  a  judgment  in  ^°'^' 

3John8.R.310,315.— lOMod.  loe/lOO.—Peaka's  £.61,62,--^  D.^E.303.--6  Johnf.R.399. 
—1  Bos.  &  P.  360.— Peaked  £.  109, 110. 
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Grenadm,  and  seal  affixed  ;  held,  it  roust  be  proved  it  was  ibe 
seal  of  the  inland  or  court  there,  in  addition  to  evidence  of  the 
judge's  handwriting.  And  for  the  want  of  the  seal  of  the  court 
in  France,  an  English  court  refused  a  copy  of  a  condemna- 
tion. There  no  foreign  seal  is  public  but  that  of  the  state.  Pub* 
Kc  seals  prove  themselves,  as  those  of  the  state  every  where, 
and  those  of  the  superior  courts  every  where  m  the  state.  A 
seal  must  be  wax  or  some  tenacious  matter,  and  not  a  scrawl ; 
many  cases  cited,  Adams  v.  Keer. 

^  27.  Rule  19.  A  witness  to  a  fact  cannot  disqualiiy  him- 
self; as  where  A  is  a  witness  to  a  fact,  and  is  then  disinter- 
ested, be  remains  one  unless  his  after  interest  is  cast  upon  him  by 
law,  or  by  the  act  of  the  party  calling  him.  Therefore,  if  after 
die  event  the  witness  becomes  interested  hf  his  own  act  alone, 
and  without  the  consent  of*  the  party  calling  him,  he  is  still 
competent.  As  if  the  witness  become  administrator  Sec.  in 
cases  of  reviews,  or  if  he  lays  a  wager  be. 

^  28.  Rule  20.  If  A  and  B  each  have  an  action  pending 
against  C,  arising  out  of  the  same  transaction,  A  and  B  are 
witnesses  for  each  other,  neither  has  an  interest  in  the  event 
of  the  other's  action.    . 

^  29.  Rule  21.  So  an  interest  removed  by  a  release  or  a 
tender  of  one  is  no  interest ;  and  a  refusal  to  receive  it  makes 
no  difference,  whether  m[ade  and  tendered  by  the  witness  or  by 
the  party  to  him  to  get  rid  of' his  interest ;  for  there  is  no  prq.- 
sumption  of  bias  by  interest  in  the  witness'  mind,  when  he 
has  done  all  he  can  to  get  rid  of  it.-  And  it  is  enough  he  be 
disinterested  at  the  time  of  testifying.  Windham  v.  Chetwynd, 
Nolten,  Judge,  v.  King,  exr.,  and  many  cases  above  and  after 
cited. 

^  30.  A  consignee  of  goods  on  his  own  account  refused  to 
receive  them,  and  then  sold  them  as  the  consignors'  agent ; 
held,  that  he  was  a  competent  witness  for  them  in  their  action 
against  the  buyer  for  the  price  of  the  goods,  though  he  en- 
dorsed  the  bill  of  lading  in  blank,  for  he  had  no  interest. 

^  31.  The  pit.  in  this  action  released  to  his  warrantor  the 
benefits  of  the  warranty ;  this  sufficiently  removed  his  interest 
and  made  him  a  witness,  though  certain  minors  held  his  war^ 
ranty  who  had  not  released  ;  but  they  were  not  parties  to  this 
action,  and  that  part  of  his  warranty  could  not  be  affeoted  by 
the  event  of  it.  Deed  made  in  1766,  deemed  void,  neither 
grantors  nor  grantees  being  in  possession.  See  Seizin  &c. 

^  32.  Assumpsit  by  the  promisee  against  the  maker  of  the 
note.  The  defence  usury.  The  deft,  had  said  the  witness 
he  produced  owed  and  was  to  pay  the  demand  as  well  as  ibe 
deft ;  held,  he  could  not  be  sworn.  2  Yeates'  R.  128 ;  1  Cox's 
R.  46,  277. 
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Od6  certainly  accoantaUe  to  one  or  other  person  is  a  wit-    Ch.  90« 
nese.    As  where  an  endorser  of  a  note  received  money  of  the     Art.  2. 
maker  to  pay  it  to  the  endorsee ;  held,  the  endorser  was  a  K^'y^J 
witness  for  the  maker  when. sued  by  the  endorsee,  to  prove  it  2  East,  468, 
paid,  as  being  liable  as  endorser  to  the  pit.  if  the  action  were  fh^wl^See 
defeated,  or  to  the  maker  for  the  money  if  the  action  was  a.  10,'  11,  &c. 
sustained  against  him.     But  see  4  Taun.  464,  &;c.  the  better  T^f^i°A'^ 
opimon,  the  costs  also  must  be  considered.  E.  163. 

^  33.  Having  thus  far  considered  interest,  and  selected 
some  general  rules  and  <»ses,  not  so  conveniently  to  be  ar- 
ranged under  particular  heads  of  interest,  rendering  witness- 
es incompetent,  it  may  next  be  proper  to  consider  this  inter- 
est in  a  series  of  articles  in  this  chapter,  as  it  respects  partic- 
ular classes  of  persons,  called  to  testify  in  suits  or  causes  oa 
the  stand,  or  by  giving  their  depositions.  And  so  entirely  in- 
dependent of  each  other  are  these  classes  in  respect  to  this 
interest,  that  no  want  of  method,  or  disadvantage  is  perceived 
in  taking  them  generally  in  alphabetical  order,  so  far  as  they 
will  be  included  in  this  chapter ;.  for  some  will  better  come  in 
under  certain  heads,  having  reference  to  the  subject  matter ; 
as  negotiable  amtraetsj  naturally  including  drawers  of  bills 
and  promissory  notes,  acceptors,  endorsers,  and  endorsees ;  as 
ouster,  naturally  including  tenant^  in  common  Sec.,  whose  otu- 
ters  are  or^  not  according  to  the  effects  of  the  suit ;  as  mUtj 
where  those  who  can  or  cannot  be  witnesses,  on  account  of 
their  int^est  &cc.,  may  be  best  brought  into  view ;  so  as  to 
some  other  subjects. 

^  34.  If  a  party  in  an  action,  if -decided  against  him,  would  l  Salk.  287. 
be  entided  to  mabtain  an  action  against  A,  he  cannot  call  A  ^  ^\m 
as  a  witness,  as  his  interest  would  be  to  avoid  this  new  action  —deeCb.90, 
against  himself.     See  this  art.,  s.  17;  also  Emerson  v*  An-  a.  9. 
drews. 

Art.  2.  Agents.     ^  1.  Witnesses  or  not  on  account  of  in-  VVhen  the  a- 
terest.    As  to  all  the  several  descriptions  of  persons  called  as  S^M^blnd  his 
witnesses,  standing  in  certain  relations  to  the  parties  in  the  suit,  principal,  am 
or  others  supposed  to  be  interested,  generally  a  single  ques-  ^^,^^^2^  ?' 
tion  is  to  be  asked ; — Does  this  person,  so  called,  ^'  expect  phil.  Ev.  w 
to  gain  or  lose  by  the  event  of  the  cause  f"  And  it  is  imma-  100, 101.-^ 
terial  whether  this  interest  is  proved  by  other  evidence  than  !!!li^^' £^^' 
his  own  answers  on  oath,  or  comes  out  in  his  examination  on  260.-2  Johns, 
the  voire  dire.     And  if  the  witness  really  has  an  interest  in  |^- 189^18 
the  case,  that  by  law  excludes  his  testimony,  it  is  immaterial  n'Si^'.  bl  ' 
in  what  stage  of  the  trial  it  appears ;    for  on  this  interest  60. 
appearing  he  must  be  set  aside ;    therefore,   in  the  case 
of  FuUerton  v,  Murry,  stated  Ch.  90,  a.  1,  r.  8,  the  pit's.  Fa"«rton«. 
sisters  were  called,  and  set  aside  after  they  had,  on  the  voire     ^' 
dircj  sworn  they  were  not  interested,  it  coming  out  in  the  trial 
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Ch.  OO*  that  they  were  tenants  in  common  with  the  pit.  as  to  part  of 
Art.  2.  the  iands,  and  this  by  his  own  shewing.  And,  generally,  one 
V^V^i>  i^  ^y  agent  whenever  I  act  by  him  or  employ  him  to  act  for 
me  in  my  afiairs.  13  Mass.  R.  379.  The  pit's,  general 
agent  sold  his  goods  to  A'  and  took  in  payment  his  order,  pay- 
able to  bearer,  which  was  dishoooured  $  pit.  sued  A,  and  the 
action  was  supported  by  the  agent's  testimony 

It  has  been  already  stated,  and  as  said  by  Lord  Mansfield, 
in  Lowe  v.  JoUiffe,  agents  generally  are  allowed  to  be  wit- 
nesses, and  hence  to  exclude  them,  their  interest  must  be 
shewn,  and  as  this  interest  may  arise  in  thousands  of  ways, 
nothing  more  can  be  done  here  than  to  select  some  cases,  in 
order  to  establish  some  general  rules  of  evidence  in  this  res- 
pect. 
Nicholson's     .  ^  2,  In  this  case  it  was  decided  that  an  agent  to  sell  lands, 
flin,^2  Dallas'  Under  a  written  authority,  which  had  been  lost,  was  not  a 
245^^1  Mass.  competent  witness  to  prove  the  contents  of  it ;   but  otherwise, 
ua  ^w&dh"*  ^^^^  broker.  And  in  Needham  r.  Gorham,  Nov.  1805,  our 
V.  Gorham.     Supreme  Judicial  Court  admitted  Peter  C.  Brooks,  the  policy 
broker,  and  agent  of  the  deft,  and  other  underwriters  on  the 
policy,  to  prove,  on  the  stand,  the*  substance  of  his  parol  au- 
thority to  refer  for  them,  an  award  under  his  reference  being 
pleaded  in  bar  of  Needhanf's  action.     And  it  has  been  often 
said  that  the  strict  rules  of  evidence  are  not  extended  to  mer- 
cantile transactions.  See  2  Dallas,  300. 

<^  3.  Generally  an  agent  has  no  power  over  the  suit,  and  is 
never  liable  to  costs  but  by  spme  special  agreement.    And  in 
Cabot «.  Bingham,  as  already  stated,  Bingham  was  allowed 
to  use,  in  his  defence,  in  an  action  against  him.  depositions  he 
had  himself,  as  public  agent,  taken  abroad  ;  and  because  there 
was  no  dispute  when  he  took  them,  he  then  was  the  proper 
officer  to  take  them,  and  the  testimony  in  them  must  have  been 
wholly  lost  if  not  admitted  in  evidence  ;  this  admission  there- 
Martin  &  al.  ^^^®  ^^^«  ^^  ^^^  measure,  of  necessity.  And  this  is  often  the 
V.  Morrii.— 2  case  .where  one  acts  by  his  agent  or  servant.    As  where 
w^ii^^c"    Ij^n^^'^^s  clerk  paid  more  money  than  was  due  on  a  bill,  he 
408.  '   was  admitted  a  witness  in  an  action,  brought  by  the  banker,  to 

recover  back  the  surplus,  and  this  from  necessity ;  though  ob- 
jected, if  the  pits,  did  not  recover  of  the  deft.,  the  clerk  would 
be  answerable  to  them. 
lSalk.S39,        ^4^  So  where  the  pit's,  son  had  a  general  authori^  or 
aod  2K?.^Bl.'  ^S^^^Y  ^^^  ^^^  father  to  receive  and  pay  out  his  monies ;  the 
590.  son  received  his  father's  money  and  gave  it  to  the  deft,  and 

in  trover  for  it  by  the  father,  the  son  was  admitted  a  witness, 
to  prove  the  delivery  to  the  deft.  This  was  an  ordinary 
transaction  in  business,  so  no  release  was  given  to  the  agen^. 
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§5.  Butjn  another  case,  not  in  the  usual  course  of  busi-    Ch  90. 
ness,  a  release  was  required.     As  where  one  Wood  regularly     ArU  3. 
received  his  master's  money,  butpaid  it  to  the  defts.,  on  ac-  V«^v^w^ 
count  of  lottery  tickets.  •  7  D.  &  E.  480.     A  receives  money  Cowp.  197, 
of  B  to  pay  to  C  ;  A  is  a  witness  to  prove  his  agency  to  C.  ^k^'^^^* 
See  Master  and  Servant,  Ch.  90,  a.  9.     An  agent  of  the  in-  ^' 
sured)  applying  as  a  broker  to  get  insurance,  is  a  witness  of 
necessity^  like  other  agents.  1  Johns.  Cas.  408. 

Art.  3.    Attomies^  counseUars,  solicitors^  fye.    §  1.  Be-  Wright ». 
tween  these  and  their  clients,  the  law  recognises  confidential  ^^fso^*' 
communications  that  ought  not  to  be  disclosed,  even  in  thQ  ad-  Biirr.  1687.— 
ministration  of  justice.     By  our  constitutions,  as  well  as  laws,  ^^  ^-  P* 
every  person  may  conduct  or  defend  his  cause  by  attomies.  ^  iigl^-^'' 
It  is  tlie  right  of  the  citizen.     And  the  law,  by  permitting  this,  rem.  474, 
establishes  a  trust  and  confidence. between  the  client  and  the  Sf'Zich*' 

person  so  employed,  which  that  law  will  not  suffer  to  be  vio-  ca.  38 3 

lated.     Full  and  explicit  communications  in  confidence  are  of-  Atk.  646.— 
ten  essential  to  the  proper  management  of  a  cause ;  but  the  ^^^^I'q 
client  would  never  be  safe  in  making  them,  if  the  facts  so  a.  9.— i  Cain! 
confided  to  his  counsel,  were  by  any  means  to  be  disclosed.  ^^»  ff^^^  *' 
The  law  therefore  says  to  the  client,  disclose  to  your  advo-  ^^^20^ 
cate  all  the  circumstances  attending  your  case ;   relate  the  i  ?ain.  167, 
facts  of  it  to  him  as  your  advocate,  both  in  contemplation  of,  J^*^smith  — k 
and  during  the  cause,  and*  neither  shall  he  be  called  upon  or  Mor.  E.  '288: 
permitted  to  disclose  the  facts  so  communicated,  at  any  time ;  —1  i^aii-  ^y 
and  if  in  these  communications  you  must  use  an  interpreter,  a^jllj  p*  t' 
he  is  equally  bound  to  secrecy.     But  this  confidence  ''  is  con-  £.  763, 761. 
fined  to  counsel,  solicitors,  and  attomies,  when  acting  in  their  Zj?^^?' 
respective  characters."    This  rule  being  general  if  not  univcr-  „^  Rastall^ 
sal,  the  exceptions  of  cases  not  coming  within  it,  are  the  mat-  4  D.&E.43U 
ters  which  mostly  deserve  attention.     And,  1.  They  are  wit-  ^^^9— 2 
nesses  to  what  they  know,  before  retained  ;   for  as  to  such  Munf.  122.— 
matters  they  are  in  the  situation  of  others  :    2.  As  to  ftcts  of  ^  ^^-  Com. 
their  own  knowledge,  without  being  counsel  or  attorney  in  the  ??<Ses"as^'^' 
cause  ;  as  if  a  witness  to  a  deed  produced  in  a  cause,  the  at — ^M'Nalijr, 
torney  shall  be  examined  as  to  its  execution  :    3.  So  if  he  be  ^^^^  ^^ 
present  when  his  client  was  sworn  to  an  answer  in  chancery,  -.Most  of ^'' 
upon  an  indictment  for  perjury  he  would  be  a  witness  to  prove  these  and 
the  fact  of  taking  the  oath,  and  no  matter  of  secrecy  commit-^  Sues  are*' 
ted  to  him  by  his  client.  found  in  l 

And  according  to  Wilson  t;.  RastalJ,  tf  ope  receive  my  let-  ^"1;  Plo*^ 
ters,  through  a  third  hand,  proving  my  bribery,  but  does  not  Johns.  Ca. 
receive  them  as  my  attorney,  but  declines  so  to  be,  he  is  a  263. 
witness ;  for  here  is  no  professional  confidence  ;  nor  is  there  cSdfn^"^^' 
any  confidence  after  the  suit  is  ended  ;  nor  in  notice  given  by  Kendnck.— 
the  other  party  kc.  7  East,  367. 
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Ch.  90. 

Art.  3. 

8  Bl.  Com. 

Chr.  Notef , 
26.— 11  St. 
Tr.  243,  266. 


fessions. 
1  Phil.  Ev. 
1112.— 7 
East,  367.— 
10  Mod.  40, 
M'Nally,  164, 


1  Peter'*  R. 
869.— 3 
Tealesy  4. 


^  2  This  confidence  is  confined  solely  to  counsel,  and  to  no 
friend,  as  such.     Hence,  a  surgeon  isbound  to  communicate 
any  information  he  has,  in  consequence  of  his  professional  at- 
tendance.    But  said  one  is  not  permitted  to  give  in.  evidence 
a  secret  intrusted  to  him  in  confidence.   1  Ld.  Raym.  733. 
M,v,s^,s^,       %^-  Attomies  confidential  fyc.     Lord.Kenyon  C.  J.   The 
1  Dallas,  66,  difference  is,  whether  the  communications  were  made  by  the 
^39.  client  to  his  attorney   in  confidence,  as  instructions  for  con- 

4D  &E431  ^"^^°S  ^3  cause,  or  a  mere  gro^  dictum.  Hence  the  attor- 
cites  M*Na]. '  ^ey  must  give  evidence,  if  required,  of  conversation  between 
I7, 167, 168,  him  and  his  client,  touching  the  justice  of  the  cause  after  it 
k1»4.^  has  been  concluded.  In  this  case  the  conversation  was  after  a 
Starkie,  230.  Writ  of  inquiry,  executed  on  an  interlocutory  judgment,  and 
^■P^  P'^*^  after  a  compromise  made  thereon,  and  so  after  the  purpose  of 
disclose  con-  ^^  ^^^  ^^^  obtained.  The  secrecy  is  the  client's  privilege^ 
and  founded  on  the  policy  of  the  law,  growing  out  of  the  ne- 
cessity of  employing  counsel  and  attornies  in  distant  courts, 
or  whefre  property  is  much  extended  and  laws  are  greatly 
multiplied,  or.  legal  niceties  become  numerous  in  practice ;  but 
766,Ati^'rews  °^  ^^^^  ^^  attorney  knows,  of  his  own  knowledge,  is  within 
V.  Solomon  the  privilege  ;  nor  what  is  in  its  nature  public,  as  the  true  date 
of  a  deed ;  nor  any  thing  he  may  learn  without  his  client's 
acquainting  him  ;  nor  any  thing  the  client  may  tell  his  attor- 
ney in  common  conversation,  being  in  no  manner  professional 
instructions ;  nor  relating  to  any  cause  in  which  he  is  engaged 
for  or  consulted  by  his  client,  nor  intended  to  be  employed  ; 
nor  where  he  talks  to  liis  attorney  as  a  friend  or  acquaintance 
only,  and  not  as  his  counsel ;  nor  any  private  trust  between 
man  and  man ;  nor  a  case  in  which  the  attorney  is  a  witness 
to  an  instrument,  as  then  he  pledges  himself  to  give  evidence 
of  it ;  nor  any  collateral  facts  ;  nor  the  client's  handwriting  to 
an  instrument,  as  none  of  these  cases  are  within  the  reason  of 
the  confidence. 

§  4.  When  a  party  calls  on  his  attorney  as  a  witness,  tbf 
other  party  may  cross-examine  him,  but  only  to  the  same 
matter  to  which  he  is  called.  An  attorney  cannot  be  compel- 
led to  produce  a  paper,  his  client  has  intrusted  to  hiAi  in  an- 
other cause. 

^  5»  Agent  or  servant  a  witness  of  necessity.  As  where  an 
order  was  drawn  in  favour  of  one  to  receive  goods,  and  he 
endorsed  a  receipt  on  Jt,  admitted  a  viatness  in  an  action  as  to 
them,  and  especially  when  offered  to  be  released.  A  justice 
can  decide  only  on  the  evidence  produced  before  him  in 
court,  not  on  his  own  previous  knowledge.  He  should  have 
received  the  release. 
^Wl.Ev.TO  ^  6.  When  the  agent's  admissions,  letters,  fac.  bind  the 
s.  2—5  Esp!  Ca.  lig.--4  Taunt.  619.-^  Bin.  196.— 13  Johns. R.  361. 


Foantain  v. 
Yoong,  6 
Esp.  Ca.  Iia 
—4  Atk.  624. 
—2  Esp.  N. 
P.  716.— 8 
Mass.  R.  370. 
8  Johns.  R. 
139,  BurlNig- 
ton  r.  Deyer. 
—8  Esp.  Ca 
696.— 2 
Camp.  678. 


INTEREST  OF  ATTORNIES  fcc.  41fi 

principal. — ^When  it  is  proved  that  A  is  agent,  of  B,  whatever    Ch.  90. 
A  does,  or  sajrs,  or  writes  in  making  a  contract,  as  agent  of  B,    Art.  4. 
b  admissible  in  evidence ;  because  it  is  part  of  the  contract,  V^V^<^ 
which  he  makes  for  B,  and  which  therefore  binds  him,  but  it  is  » 

not  admissible  as  the  agent's  account  of  what  passes ;  they  are 
admitted  as  representations.  See  Bingham  &;  Cabot  &  al.  in 
error,  3  Dallas,  39  ;  where  B's  letter  was  admitted  to  prove 
he  acted  as  agent.  Ch.  227,  s^.  31  ;  1  Bamwall  &  Alderson's 
R.  247.  Generally  a  factor  proves  his  own  power  in  mer- 
cantile cases ;  but  in  the  sales  of  lands  the  agent  must  have  a 
written  power.  2  Yeates'  R.  38.  The  mere  acts  or  declara- 
tions of  an  agent  will  not  prove  his  agency.  1  Yeates,  205. 

Art.  4.  hUerest  of  corporators  exists  in  a  myltitude  of  cases  SeeCh.ge,*. 
in  all  the  States,  as  corporations,  and  the  members  of  them  are  ^^' 
very  numerous,  and  they  generally  have  an  interest  where  the 
corporation  has  any.     And  at  congmon  law  the  least  direct  4  d  ^  £  19 
interest  rendered  them  incompetent  witnesses  for  their  cor-  _5  D.  &  £. 

gyration,  whether  town  or  parish,  bank,  turnpike,  or  other.  ^'^'^^ 
ow  witnesses  if  not  rated.    2  East,  559,  562  ;  6  D.  &;  E,  ^l^'^L 
167.  ' 

(^  2.  In  this  action  to  recover  a  penalty,  the  court  refused  Mass.  Essex, 
to  admit,  as  witnesses,  any  of  the  inhabitants  of  the  town  of  j  ^coirt^'  ^* 
Gloucester,  where  the  town  had  directed  the  suit  to  be  msti-  Foster,  qui 
tuted,  and  part  of  the  penalty  was  to  the  poor  of  the  town,  '*^»J[^|^{|r. 
though  the  part  to  each  individual  was  a  mere  trifle.  £▼!  51  — a' 

§  3.  This  minute  interest,  at  common  law,  that  excluded  East,  561. 
them,  induced  the  legislature  to  pass  this  act,  and  to  enact  that  ^'^if  io^^ilo'> 
all  civil  and  criminal  cases,  m  which  ^*  any  town,  district,  pre- 
cinct, or  parish,  or  other  religious  incorporated  society,"  is  a 
party  or  interested,  any  inhabitant  thereof  may  be  a  compe- 
tent witness,  and  his  deposition  used,  if  not  interested  other- 
wise than  as  an  inhabitant  or  menfber  thereof,  and  is  not  oth- 
erwise legally  disqualified.  This  act  extends  only  to  cases  in 
which  the  interest  is  in  the  corporation,  not  to  cases  where  the 
inhabitants  claim,  individually,  some  privileges  by  usage,  time 
out  of  mind,  as  to  take  sea-manure  on  A's  beach  or  flats  kc. 
An  inhabitant  of  Staten  Island,  not  witness  to  prove  a  commoir 
fishery ;  nor  codd  his  interest  be  released.  2  Johns.  R.  170, 
177,  Jacobson  v.  Fountain  ;  2  Phil.  Evid.  96  ^  12  Johns.  R. 
170.  Act  of  Feb.  19,  1819,  respects  the  testimony  of  the 
officers  of  banks  be. 

^  4.  In  this  case  the  members  of  the  corporation  were  Peake's  £. 
deemed  witnesses;    they  were  interested  only  as  a  nominal  J<^j  i^> 
party  ;  for  members  of  a  charitable  institution  were  defts.  m  GoYeraom  of 
the  corporate  character  ^   for  in  such  case  a  member,  called  FoondKag 
as  a  witness  for  the  corporation,  "  is  giving  evidence  for  the  f  J^5'*E*" 
public  body  only,  and  not  for  himself  as  an  individual.''  ae.  * ' 
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Ch.  90.        $  5.  ^^  So  inquisitions  as  to  the  rights  or  immunities  of  a 
Art.  4.      corporation,  the  evidence  of  individuals,  who  are  not  privately 
K^^y^J  interested,  though  members  of  the  city,  may  be  received ; 
Veat.  851,      but  when  corporators,  as  such,  have  private  interests,  as  to  be 
^^'^  ^oward   free  of  toll,  rights  of  common,  to.,  these  being  really  and  sub-. 
4  Mod.  48.      stantially  interested,  in  the  event  of  the  caused  are  not  wit- 
8  East,  7.       nesses."     Trustees  of  a  corporation,  liable  to  costs  in  the  first 
instance,  not  witnesses  if  sued  or  suing,  though  to  be  reim- 
bursed such  costs. 
Peake'8  E.  ^.6.   This  was  an  action  of  trespass,  and  the  ph.  claimed 

fi'iT^Bur-*^  as  the  lessee,  of  the  corporation  of  Kingston,  who  as  lord  of 
toa  V.  Hinde.  the  manor  had  approved  the  land  in  question.     Held,  the  free- 
--See  I  Phil,  nien  could  not  ^e  witnesses  to  prove  a  sufficiency  of  cooamon 
^'    '  ^'     left,  because  the  rent  must  be  reserved  to  the  use  of  the  cor- 
poration ;   but  in  all  cases  they  may  be  witnesses  against  it. 
2  Salk,  691  ;  2  Show.  14g ;  Style,  370;  Esp.  D.  715. 
Bal.  N.  P.  ^7.  On  a  prescription  of  a  right  of  common,  as  appurte- 

?^i7ft  ~s*  *  °*°^  ^  ^®  house  of  A ;  B,  who  has  a  similar  bouse,  is  a  good 
cii.QQyTTsT  ^i^ness ;  but  if  it  is  claimed  by  custom,  as  appurtenant  to  all 
confessions  houses  similar  to  that  of  A,  B  would  not  be  a  witness,  because 
of  members.  ^^  record  would,  in  this  case  be  evidence  of  the  right  j  as 
where  several  are  interested  in  one  entire  custom,  one  verdict 
settles  the  whole. 
SLev.  231.—  $  3.  Scroggs  C.  J.  said,  ^^  that  it  cannot  be  a  general  rule 
b^/^pTp 290^  that  members  of  corporations  shall  be  admitted  or  refused  as^ 
—6  Johns.  R.'  witnesses  in  actions  for  or  against  the  corporation,  but  every 
j93.~Peake's  case  shall  stand  upon  its  ovm  circumstances,  to  wit :  whether 
F'r>^^1'  «^''   their  interest  be  so  valuable  as  it  cannot  be  presumed  it  may 

1  Cox  s  Ken.  .  .   ,.       .      i  ••         t  t*      i  *  ■  .     .      i 

189.-1  South-  Occasion  paruality  in  them  ornot ;'  and  Peake  says,  this  is  the 
■"fd's  R-  ?88,  correct  rule,  cites  twelve  cases  to  confirm  it.  And  so  has  been 
ants  of *a*^  our  practice  in  every  State.  In  this  State,  for  instance,  magy 
town  are  wit-  actions  have  been  brought'  by  the  Commcxiwealth  to  recover 
nesses  in  a     j^^gg  tracts  of  larfds,  in  which  all  the  inhabitants  have  been  in- 

cause  m 

which  the  terested  in  the  recovery,  yet  they  have  always  been  admitted 
town  19  inter-  as  witnesses  for  the  Commonwealth  :  as  in  Commonwealth  v. 
n!  Jersey  Little,  Pejepscot  claim  ;  Commonwealth  v.  Prescott,  Shop* 
ardsfield  grant,  and  many  others.  So  in  laying  out  highways, 
in  doing  which,  on  a  decision  one  way,  the  county  has  paid 
the  costs,  yet  the  inhabitants  of  the  county  have  been  admit- 
ted witnesses.  So  in  cases  of  charitable  corporations,  where 
the  members  of  it  hold  the  funds  of  it  merely  to  charitable 
purposes,  as  to  propagate  religion  in  distant  places  ;  for  the 
benefit  of  the  widows  and  children  of  certain  descriptions  of 
men ;  or  for  the  sick  and  infirm  in  some  hospital,  and  no  part  of 
its  funds  to  the  use  and  benefit  of  the  individual  members ;  for  in 
such  cases  by  increasing  the  fundsof  the  corporation,  they  do  not 
increase  their  private  property  in  the  least  degree,  though  they 
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may  their  duties  and  trust ;   and  a  breach  of  trust,  in  misap-    Ch.  ^0. 
plying  charity-monies  to  their  private  use,  has  never  been  pre-    ArU  4. 
sumed.  v^^-v-^^^ 

^  9.   The  court  decided  In  the  probate  case,  that  where  a  gj^*^;^^^^ 
corporation,  created  for  pious  and  charitable  uses,  is  made  the  xhatcher  &  ' 
residuary  legatee  in  a  will,  its  members  are  witnesses  on  the  al.— i  Phil, 
question  of  the  testator's  sanity,  at  issue  between  the  execu-  ^rectors^acts 
tor  and  heirs  at  law ;   but  if  the  corporation  were  a  party  to  are  not  au- 
the  suit,  its  members  could  not  be  witnesses ;    "  but  as  they  ihorised  by  ^ 
are  mere  trustees,  and  we  cannot  presume  that  they  will  abuse  tion,°they  ej^ 
the  trust  reposed  in  them  by  the  testator,  their  interest  is  too  not  evidence, 
minute  to  admit  of  the  supposition  that  it  will  influence  them  jJ^^Z^g^iJft's 
in  their  testimony."     Was  the  Maine  Missionary  Society.         Ev.  67. 

$  10.   In  this  case,  in  Connecticut,  it  was  decided  that  the  i  Day's Ca.  in 
inhabitants  of  an  incorporated  society,  to  which  property  is  ^™'»  ^'  ®^' 
devised  for  the  support  of  a  school,  are  competent  witnesses  igham.— il 
to  attest  the  will ;  authorities  cited,  1  Gilb.  262  5  2  Sid.  109 ;  3  Mod.  210— 
Wooddeson,  290 ;  1  Anne,  1 8 ;  27  Geo.  IL,  29 ;  8  Geo.  II.,  1 6 ;  3  |?"  \^' 
&  4  W.  in.,  1 1 5  Esp.  Dig.  712  ;  1  Salk.283  ;  1  W.  Bl.  222  ;  sosiwe, 
1  Stra.  129 ;  2  Wils.  29  ;  IP.  W.  564,  600  ;    1  Burr.  421,  1026 ;  & 
425  J  2  Stra.  764,  1263  ;    1  Vent.  361 ;   8  Co.  97  ;  1  Vern.  Swift'sEv.67. 
254  ;  2  Vern.  3l7  ;  11  Mod.  263 ;  5  D.  &  E.  174  ;   Carth. 
34  ;    Comb.  476  ;    8  Ven.  125  ;    2  Salk.  688 ;    Carth.  81  ; 
12.Mod.  277 ;  1  Salk.  395;  Ld.  Raym.  506,  507  ;  2  Keb. 
295  ;  1  P.  W.  567  ;  4  D.  b  E.  17.  So  of  all  counties,  towns, 
societies,  and  school-districts. 

^11.  Debt  on  bond,  given  to  the  pI^.  as  one  of  the  inhab-  SD.&E.a'riy 
itants  of  the  township  of  A,  by  the  deft.,  to  indemnify  it  as  to  Srii'fe*'i__2 
a  bastard  child ;  the  only  subscribing  witness  to  the  bond  was  vern.  099.— 
an  inhabitant,  and  payer  of  the  township.      Held,  not  to  be  a  And  i  stra. 
witness,  nor  could  his  handwriting  be  proved,  for  he  is  inter-  ^n^['!!I 
ested  ;    is  not  as  the  case  is  where  the  subscribing  witness  is  Goflsv.Tracy, 
appointed  executor  or  administrator ;  this  payer  of  town  taxes  ^  ^<^*  ^l- 
was  not  a  witness  when  he  signed,  hence  to  no  purpose  to 
prove  his  handwriting.     Held,  parishioners  may  prove  a  de- 
vise to  the  poor  of  die  town  forever,  cites  Townsend  v.  Row ; 
yet  this  devise  tends  to  ease  parish  burdens. 

^12.  In  case  on  an  appeal  against  a  poor  rate,  as  some  4D.&E. 
were  not  rated,  a  parishioner  liable  to  be  rated,  but  not  rated,  ^(^^  *p^g. 
was  all6wed  to  be  a  witness  to  prove  the  appellants  liable  ;  ser.— ^  D.  & 
and  BuUer  J.  siaid  the  rule  was,  "  that  if  the  witness  can  de-  F'^'T^^* 
rive  no  benefit  from  the  cause  before  the  court,  he  is  compe-  joi,qs,  r']^. 
tent."  And  though  omitted  to  make  him  a  witness,  2  East,  — 4Dall.4l5. 
559. 

•  ^  13.  The  president  of  an  incorporated  insurance  company, 
is  a  competent  witness,  in  an  indicUnent  for  destroying  a  ves- 
sel at  sea,  to  injure  the  company, 
voi.  ui.   .  53 
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Ch^  90.  $  14.  A  corporator,  who  has  acted  under  a  bare  authori^, 

Ari.  5  may  be  a  witness  to  prove  the  usage  under  which  he  had  been 

s^^-v-^i.^  appointed ;    the  objection  goes  only  to  his  credit ;    his  office 

L^TrS  ^^^  expired.     Esp.  D.  716. 

-^  Keb.  90.'  $1^-  One  liable  to  be  rated  to  the  support  of  the  poor  of 

1  Johns.  R.  a  town,  is  a  witness  in  a  cause  in  which  his  town  is  interested, 

486,  491.  ^^  jQ  ^jjgjj.  support. 

Art.  5.     ^1.  The  interest  a  factor  has  in  the  transactions 

in  which  he  is  concerned,  has  been  already  considered  in  part, 

in  the  first  article  of  this  chapter,  rule  1,  and  article  second 

respecting  agents,  nearly  on  the  same  principle.     Cb.  80,  a. 

1,  s.  9,  10 ;  see  1  Phil.  Ev.  99,  100. 

But  the  inter-      "^  2.  A  factor  who  does  not  claim  the  thing  in  dispute  as  his 

cstof  the  wit-  q^^,  is  commonly  liable  to  account  for  it  to  one  contending  par- 
ness  must  De^_'.  ,         '.         ,  -  .,  jr^ 

balanced,  as   ty  or  the  Other.    As  where  a  factor  receives  goods  ot  me  to 

1  Esp.  R.332.  sell  as  mine,  and  the  ph.  claims  them  as  his,  and  sues  me  for 
— C^'S)*1l?  ^^^^i  a"<J  the  question  is,  if  mine  or  the  pit's. ;  tlie  factor  ad- 
a.  32.--6'bo8!  mits  he  is  liable  to  account  to  the  one  or  the  other ;  he  has  no 
Bi^'if^'A  J*^*®r®st  in  the  event  of  the  suit,  as  he  claims  no  interest  in  the 
ley.— rHen!  thing  in  question.  And  see  7  D.  &z;  E.  480,  Ilderton  v*  Atkin- 
&  M.  164.— 4  son,  the  same  principle  ;  and  same  481,  Evans  v.  Williams, 
— 2  Maw^R^  where  the  master  of  an  Indiaman  borrowed  money  of  the  pit. 
106,  but  any  for  the  use  of  the  ship,  for  which  the  pit.  sued  the  owneirS) 
more  interest  and  the  master  was  admitted  as  a  witness  to  prove  it  was  so 
tTe^othM  ex"  borrowed,  "  on  the  principle  he  was  indifferent  between  the 
eludes  him.—  parties,  being  in  all  events  liable  to  one  or  the  other''  of  the 
Owen'f^'  contending  parties,  and  he  so  viewed  his  case.  2  Caines'  R. 
Mann  —6  D.  '^'^» 

&  E.  678.—  §  3.  So  where  Ball  brought  trover  against  Bostock,  the 
Ch.  90,  a.  10,  ^^^  ^^^^  ^jjg  pij^  delivered  three  South-sea  bonds,  sued  for,  to 
stra.  576,  one  Lechmere  to  sell  them,  and  they  were  picked  out  of  his 
f  ^k— ?Phil  P^'^*^  ^^^y  ^^™®  ^^^  Bostock's  hands,  who  applied  to  re- 
Ev.6b,54,66.  ceive  the  interest,  and  Lechmere  was  admitted  as  a  witness  to 
—13  East,  prove  they  were  Ball's  property.  Here  Lechmere  was  em- 
Maulefe  S.  P'^yed  to  sell  the  pit's,  property,  as  a  factor  or  broker,  and  the 
476.-3  wils.  deft,  claimed  it  as  his,  and  proved  he  bought  it  of  a  clergy- 
^-  man,  at  a  tavern,  for  £300.     Verdict  for  the  deft.,  on  this 

purchase.     Here  the  factor  claimed  no  interest  himself  in  the 

bonds,  and  held  himself  liable  in  all  events  to  the  pit.  or  deft. 

But  an  agent  selling  upon  a  del  credere  commission,  is  not  a 

witness, 
n  Massu  R.        ^4.  Same  emdence  against  a  factor  as  his  prificipah.     In 

r!^  \vn-   ^^^  ^^^  ^^^  ^^^^'  ^^^^  ^  ^'''  ^^  Lees,  payable  to  Benson 

sonv.Holmes  &  al.,  and  by  them  endorsed  to  the  ph.,  Wilson,  thus,  '*  Pay 

Jon-  to  Thomas  Wilson  or  order,  for  our  use,  value  received  in 

account."    The  bill  was  protested,  the  payees  gave  a  bond  to 

the  drawer.  Holmes,  of  the  date  of  the  bill,  to  pay  its  amount 

when  it  should  appear  that  it  had  been  paid,  and  if  dishonor- 
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ed  it  was  to  be  exchanged  fbr  the  bond,  the  drawer  paying    Ch.  90. 
the  expense  of  the  protest,  kc.    The  endorsee  sued  the  draw-    Art,  5. 
er,  and  held  by  the  court  this  bond  was  good  evidence  to  the  v«^-v-^^ 
jury,  and  that  the  drawer  was  not  liable,  though  the  bill  was  not 
overdue  when  negotiated  ;  for  it  appears  the  pit.  had  no  prop- 
erty in  the  bill,  but  was  a  mere  factor,  and  evidence  was  ad- 
missible against  him  as  such  factor,  as  was  admissible  against 
his  principals  if  they  had  sued ;   otherwise  if  the  pit.  had  not 
been  factor,  but  a  real  purchaser,  claimbg  in  bis  own  right. 

^  5.  A  broker  having  all  the  price  rf  indigo  he  $old  ex^  2  H.  Bi.  690, 
cept  2$.  6d.  a  pound,  a  witness.  As  where  the  pit.  employed  portew^ciied 
one  Bennett  to  sell  the  pit's,  indigo ;  Bennett  to  have  all  it  j  phu.  Ev.99, 
sold  for  above  2s.  6d.  a  pound.  He  sold  it  to  the  deft,  for  ^OO- 
3#.  a  pound,  the  ph.  sued  for  the  price,  and  offered  Bennett 
as  a  witness  to  prove  the  sale  to  the  deft.,  and  price.  Admitted 
by  three  judges  agamst  one.  Eyre,  Lord  C.  J.,  thought  he 
ought  not  to  be  admitted,  for  he  thought  he  had  a  direct  in- 
terest in  the  event  of  the  cause.  <*  But  from  necessity  an  ex- 
ception hsiH  been  introduced  in  the  case  of  factors  and  brok- 
ers^ because  from  the  nature  of  the  transactions,  in  which  they 
are  engaged,  the  contracts  they  make  for  other  persons  can- 
not be  proved  without  them.''  And  it  is  true,  "  that  every 
man  who  makes  a  contract  for  another  comes,  in  some  sort, 
within  the  description*"  But  here  Bennett  also  made  a  con- 
tract for  himself,  for  the  price  over  2s,  6d.  a  pound  ;  his  pro- 
it  was  distinct  from  the  pit's.,  though  he  may  not  wrong  the 
pit.  he  may  the  deft,  to  his  own  advantage.  Bennett  ^^  has  a 
separate  interest  to  establish  a  particular  contract  which  he 
comes  to  prove."  *'  It  is  true  an  ordinary  broker  has  an  in- 
terest, but  it  is  not  such  as  to  outweigh  the  necessity  of  his 
testimony  being  received."  This  mode  of  selling  is  mischiev- 
ous in  commerce. 

But  Heath  and  Rooke,  Justices,  held  Bennett  was  a  compe- 
tent witness,  and  thought  his  case  not  distinguishable  from  that 
of  a  common  broker  ;   he  was  a  broker  and  not  a  principal, 
only  to  be  paid  in  a  particular  manner  for  his  trouble  ;   the  . 
reason  for  admitting  him  is  the  necessity  of  the  thing.     He 
ought  to  endeavour  to  get  the  highest  price,  and  thought  he  was 
only  the  seller's  agent.    But  the  strongest  objection  to  Ben- 
nett's admission  does  not  appear  to  have  been  made  even  by 
Eyre  C.  J.,  namely,  Bennett's  temptation  to  swear  to  a  high-  2  H.  Bi.  391. 
er  price  than  the  deft,  in  fact  agreed  for,  as  Bennett  put  all  ^9"''  ^'  ^' 
the  price  into  his  own  pocket,  except  2s.  6d.  a  pound,  as  it 
must  be  understood  the  action  was  to  recover  the  whole  price 
Bennett  stated  he  sold  for.  899%nMey  t 

§  6.  And  the  agent,  or  broker,  empowered  to  buy  goods  on  ai.  r.  Ogden. 
certain  terms,  is  a  competent  witness  in  a  suit  between  the  ven-  ^^{*"^*^^" 

224, 439. 
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Ch.  90.    dor  and  vendee,  though  he  has  exceeded  his  authority ;   the 
Art.  6.      excess  is  a  matter  solely  between  the  agent,  broker,  or  factor, 
v^^^v'^^  and  bis  principal ;  but  it  is  material  it  be  proved  the  person  of- 
fered as  a  witness,  because  agent,  broker,  or  factor,  is  sach  in 
'    fact.     2  Johns.  R.  264  ;  2  Caines,  77. 

Art.  6.  Interest  ofguardianSj  exeeutor$yand  administratars 
fyc.  ^  1 .  It  is  often  a  material  question  how  far  guardians,  exec- 
utors, and  administrators,  who  sometimes  have  an  interest  in  the 
costs  &c.,  and  sometimes  act  merely  in  trust,  can  be  witnesses. 
It  seems  to  be  a  settled  distinction,  that  if  they  have  any  inter- 
est of  their  own  in  the  event  of  tke  cause,  they  are  not  com- 
petent witnesses,  and  are  su6b,  if  acting  merely  in  trust. 
See  Ch.  90,  a.  Hence,  the  question  generally  made  is,  if  they  be  in  the  one 
1,  rule  2.  situation  or  the  other.  It  has  been  already  stated,  that  these 
persons  by  several  statutes  are  authorized  to  make  affidavits 
to  certain  facts,  as  their  posting  notifications  or  advertisements; 
and  by  law  whenever  they  render  inventories  or  settle  their 
accounts  in  the  probate  offices,  they  are  sworn  to  the  truth  of 
them.  Also,  if  one  of  them  give  his  deposition  in  a  cause,  and 
then  becomes  administrator  to  one  party,  his  deposition  may 
be  read  in  a  review  of  the  action  ;  and  the  same  principle  holds 
in  regard  to  executors  and  guardians. 
Pefike*8  E.  ^2.  And  as  it  is  a  rule  of  evidence,  that  the  interest  that 

Evid"68— *'  naakes  one  an  incompetent  witness  must  exist  not  only  "  at  the 
6  Bin.  16.—    time  of  the  transaction,  but  it  must  continue  to  the  time  of  the 

1  Bin.  444—  trial."     It  follows,  if  a  guardian,  executor,  or  administrator  is 

2  Day  404  "^  °^^  ^  Witness,  because  such,  he  may  be  oue  whenever  removed 

from  his  trust,  as  the  interest  then  ceases.  No  party  KaUe 
for  costs  is  a  witness,  though  a  mere  trustee,  and  entitled  to 
be  reimbursed  out  of  a  public  fund.  3  East,  5. 
2  Stra.  1026,  ^  3^  It  ig  settled  that  a  guardian  of  record  is  not  a  witness 
l^eal.— °  *  in  the  English  practice,  because  it  is  said  he  is  liable  to  costs  ; 
Peake's  £.  nor  a  ncjct  friend  for  the  same  reason ;  not  the  guardian, 
R^^TrBalTer  "  ^^^^S  HMe  to  costs  in  case  the  verdict  is  against  the  infant 
T.  LoVett—  he  protects.  But  quare  in  our  practice,  as  the  judgment  and 
12  Mass.  R.  ^  execution  is  against  the  minor,  and  not  in  any  form  against 
jr^493.    *'    ^^^  guardian  of  record  or  appointed  by  the  court ;  and  so  in 

the  case  of  next  friend.  1  Phil.  Ev.  49. 
Peake*s  E.  §  4.  And  in  the  English  practice  it  is  held,  that  if  the  inter- 

\^^  est  be  "  strictly  formal,  arising  from  the  situation  in  which 

8o8.-^BiD.  they  are  placed,  and  they  cannot  be  really  benefited  or  injur- 
306.-2  Dall.  ed  by  the  event  of  the  cause,"  it  does  not  render  such,  incom- 
iS'Za  b'^'  petent  witnesses ;  as  "  a  guardian  in  socage  who  may  be 
478.-2  Bay,  examined  on  behalf  of  his  ward,  in  an  action  brought  by  him  ; 
93.  so  a  grantee,  executor,  or  devisee,  is  merely  a  trustee,  and 

•    has  no  beneficial  interest.''     And  if  a  person  be  not  a  witness 
because  engaged  to  pay  costs,  "  the  court,  on  motion,  permit^ 
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aDOtber  person  to  be  substituted  for  him  in  order  that  he  may    Ch.  90. 
be  a  witness."    Peake's  E.  125.  Jlrt.6. 

^  5.  A  guardian  released  is  a  witness  in  his  ward's  cause,  v.^^*v-^^ 
for  then  he  has  no  interest. 

^  6.  The  pit.  declared  on  a  lease  generally ;  andi  held,  it  ^-  ^-  £• 
was  sufficient  to  prove  one  made  by  a  guardian. 

A  letter  of  guardianship  is  primd  fade  evidence  the  ward  4  Mass.  R. 
was  non  composj  made  out  on  an  inquisition  taken  according  to  ^^  ^l^^l 
the  statute.  mer. 

^  7.  The  administrator's  and  executor's  oaths  are  allowed  3  Mass.  R. 
in  their  sales  of  estates  of  the  deceased,  and  after  twenty  years  909,  Qmy  v 
their  oaths  will  be  presumed,  as  also  notice,  other  things  being  ^^^"^■'* 
regular.  As  where  the  pit.  brought  a  writ  of  entry,  sur  dis^ 
seizin  in  the  poii^  on  his  father's  seizin,  produced  :  1.  Let- 
ters of  administration  to  his  widow,  who  married  Andrew 
Carr  :  2.  An  order  of  the  Supreme  Judicial  Court  of  Feb. 
1785,  authorizing  Carr  and  wife  to  sell  the  whole  of  the  intes* 
tate's  real  estate  to  pay  his  debts :  3.  A  certificate  from  the 
probate  judge  of  the  insolvency  of  the  estate :  4.  A  copy  of  an 
administration  account,  rendered  by  Carr  and  wife,  Aug. 
1784  :  5.  Certificate  of  the  probate  register  that  no  commis- 
sion or  return  of  commissioners  was  to  be  found,  and  a  certi- 
ficate from  the  former  register  admitted  as  a  deposition^shew- 
ing  the  disordered  state  of  the  office  :  6.  Testimony  that  Carr 
and  wife  were  on  the  premises  in  the  Spring  of  1785,  and  sev- 
eral persons  at  the  vendue  and  several  bidders,  including  Hus- 
sey,  who,  as  said,  bid  off  the  estate  and  sold  it  to  the  deft. : 
7.  A  deed  from  Carr  and  wife  to  Hussey,  reciting  a  license, 
sale  at  auction,  tzc. ;  and  it  appeared  the  intestate  left,  in  1782 
or  1783,  five  children,  the  oldest  of  whom  was  forty-one  years 
old,  and  that  the  administratrix  is  yet  living.  But  there  was 
no  evidence  6f  the  oath  required  to  be  taken,  nor  of  the  ad- 
vertisement required  to  be  made  previous  to  the  sale*  The 
court  held,  these  should  be  presumed  after  twenty  years'  ac- 
quiescence on  the  part  of  the  heirs,  connected  with  the  other 
evidence,  and  that  the  sale  was  good,  and  the  court  observed, 
that  at  the  time  of  this  sale,  the  act  of  Feb.  14,  1789,  had  not 
been  passed,  directing  how  evidence  of  such  notice  should  be 
preserved ;  and  that  the  probate  records  are  now  incomplete, 
and  that  the  jury  made  a  fair  presumption.  ^^  And  these  pre- 
sumptions are  not  stronger  than  the  common  case  in  the  Eng- 
lish books,  of  presuming  a  grant  after  twenty  years'  undisturbed 
possession."    Judgment  for  the  demandant. 

§  8.  Heir^e  intereit     Held  in  this  case,  the  heir  is  not  a  i^*^^ 
witness  for  the  executor  or  administrator  in  an  action  against  ^^  {,,  DeH^. 
the  debtor  of  the  deceased,  for  the  heir  is  interested  to  in-  is  Mod.  276. 
crease  the  fund  or  estate  ;  but  is  a  competent  witness  for  the 


Doucl. ; 

Goodtitl 
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Ch.  90«    debtor ;  for  thU  same  reason  a  deriBee  in  a  will  is  no  wilnesn 
Art.  6.     to  support  it.  2  Day,  466,  Austin  v.  Bradley. 

()  9.  But  the  heir  of  the  warrantor  is  a  witness  to  prove 
boundaries  of  the  land,  if  he  have  a  release  from  the  grantees 
Bowman  &  al.  v*  Whittemore.  So  one  if  released  for  the 
administratrix.  13  Mass.  R.  391,  Boynton,  admx.  «•  Turner  ; 
1  Phil.  Et.  S2. 
M'Nally,  124«  ^10.  It  is  uniformly  held,  that  the  expected  interest  of  ao 
^^-  heir,  living  his  ancestor,  does  not  render  him  an  incompetent 

witness,  howerer  it  may  afiect  his  credit ;  and  no  relationship 
(but  of  inreii  and^eme)  goes  to  the  competency  ;— -must  be  a 
rested  interest.  See  Executors,  &£c.  mere  trustees,  Ch.  90,  a* 
1,  rule  2. 
12  Man.  R.        ^11.  One  appointed  executor  in  a  will  is  a  credible  wit* 
cb^^V4    ^^^  ^^  attest  it,  but  after  he  has  accepted  the  trust,  he  cannot 
8. 21.  '      '   be  a  witness  to  prove  the  execution  of  it  where  liable  to  costs, 
but  the  other  two  will  prove  its  eicecution,  as  he  was  a  credi- 
ble witness  when  he  attested  it,  having  no  legacy  or  beneficial 
interest  in  the  wiH. 
14),        <^  12.  It  is  no  objection  to  an  executor's  testimony,  that  he 
Sltitie  V.    niay  be  liable  to  actions  as  an  executor  of  his  own  wrong* 
M'Nally^^^  And  an  executor  who  takes  no  beneficial  interest  is  a  witness 
81.       '    '  to  prove  the  testator's  sanity,  or  any  other  matter  oouceming 
the  will ;  and  so  is  the  case  of  a  bare  trustee  to  prove  a  deed 
executed  to  himself.     On  arguiag  a  motion  for  a  new  trial  no 
objection  ought  to  be  made  to  a  witness,  which  was  not  made 
at  the  trial. 
11  Mass.  85,       ^  13.  An  executor  named  in  a  will,  is  not  a  witness  in  the 
Stur'^k  al  ^  ^'^^  ^^  ^^^  testator's  sanity,  though  a  mere  trnstee,  haviog  no 
devise  or  legacy  given  him  in  the  will ;  no  reason  given,  pro- 
bably, however,  on  account  of  costs. 
43— " Sira '       ^  ^^'  ^^  informer  to  have  part  of  the  penalty  is  not  a  wit- 
216.— See^    DOSS,  but  by  Statute  making  him  one.     The  party  injured  is 
art.  11,  S.29.  one,  if  he  neither  gains  nor  loses  by  the  suit  or  pix»ecution. 
Hale's  P.  C.  202,  203.     And  the  inhabitants  of  a  counly  are 
witnesses  on  indictments  for  not  repairing  county  bridges.  Stat. 
I  Anne,  c.  18.    And  one  may  be  a  witness,  though  promised 
a  reward  on  conviction  of  the  prisoner.     So  has  been  the 
practice. 
M'Naliy,  9&       ^15.  But  sometimes  persons  are  witnesses  of  necessity, 
though  interested.     As  where  J.  S.  was  cheated  in  the  sale  of 
beer  mixed  with  vinegar,  and  the  grounds  of  coffee,  for  port  wine, 
bj  the  prisoner  indicted  for  the  cheat,  J.  S.  was  allowed  to  be 
a  witness  to  prove  the  fact,  on  the  ground  no  other  witness 
was  to  be  expected.     So  where  one  was  indicted  fi>r  tearing 
a  note  to  A,  he  was  admitted  a  witness  to  prove  the  fact. 
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though  objected  if  the  deft,  was  convicted  the  court  would    Ch.  90. 
oblige  him  to  give  a  new  note.    1  Stra.  593 ;  7  Mod.  119.         Jlrt.  7. 

4  16.  In  an  action  against  the  sheriff  for  a  false  return,  his  s^f's/^^^ 
officer  is  not  a  witness  (who  has  given  security  for  due  execu-  ^p^ji  f^^' 
tion  of  process)  to  prove  he  attempted  to  arrest.  690^2  Ld.' 

.^17.  Endorsee  sued  the  acceptor  of  a  bill  of  exchange  so  Raym.  Hi'i. 
accepted  for  the  drawer's  accommodation  ;  held,  he  was  not  i  Phil.  Evid. 
a  witness  for  the  deft,  to  prove  the  ph.  took  it  on  a  usurious  ^j^^j^^ 
consideration,   as  the  drawer  was  interested  to  defeat  the  jowuv.      ' 
action,  for  if  the  ph.  recovered  of  the  acceptor,  he  would  have  Brooke 
an  action  against  the  drawer  for  the  prmcipal  sum  and  dam-  xowMend^J!' 
ages,  occasioned  to  the  acceptor  by  the  suit  against  him.     In  DowUng.— 
this  case  the  same  rule  is  laid  down.  See  Ch.  98,  s.  19 ;  Rid-  IS''Sf*KK^ 
die  t^.  Moss,  9  Cranch,  39  ;  4  Day,  103,  Combes  v.  Wilcox,  n^vni  &  ai^ 
1  Esp.  337,  Bird  9.  Thompson ;  case  on  a  policy  to  recover  cited  i  Phil, 
for  a  loss  by  barratry ,  Lord  Kenyon  held,  the  captain  was  not  Jp^'^_ 
a  witness  to  disprove  it,  as  by  defeating  the  pit's,  action  the  4  Mass.  R. 
captain  would  discharge  himself  from  his  liability  to  the  under-  <^>  £mer- 
writers.  2  Mass.  R.  444  ;  3  Day,  433.  SSwi.^**" 

^  18.  If  the  grantee  bring  trespass,  the  grantor  with  war-  3  Johns.  Ca. 
ranty  is  a  witness,  though  the  deft,  justifies  under  a  right  of  ^T.  j. 
freehold.  89.  ^  "*' 

Art.  7.  Such  is  the  reason  and  policy  of  the  law  in  regard  See  Ch.  89,  a. 
to  husbands  and  wives^  that  it  will  not  aUow  them  to  give  evi-  ^^^^^"^ 
dence  for  or  against  each  other,  or  any  other  persons  whose  isa.^  Esp. 
interests  are  the  same.     Hence,  if  two  persons  be  indicted  R- 107.— 
jointly  for  an  assault,  the  wife  of  one  cannot  be  admitted  a  King^r.  f!^' 
witness  for  the  other,  and  as  their  interests  are  so  united  they  deric-lBaU. 
cannot  be  witnesses  for  each  other,  it  is  very  unreasonable  they  ^'n'^^^ 
should  be  against  each  other.    And  these  rules  extend  even  678.-2  d.  & 
to  criminal  cases,  except  the  case  of  treason,  where  it  has  £•  268>  Rex 
been  said  the  law  deems  the  allegiance  due  to  the  crown,  pa-  rRi'^n^®^'" 

.  ,.       r  .  1.1         '  *         1  Di.  Com. 

raraount  to  every  private  obhgation ;  but  even  this  has  been  343. 
doubted.    The  rule  extends  to  collateral  cases.  1  Phil.  Evid. 
67;  3  Hale's  P.  C.  301. 

But  where  the  husband  commits  personal  violence  on  the  2  Haw.  p.  C. 
wife,  she  may  from  the  necessity  of  the  case  be  examined  a  !^Jllf  JT* 
witness  against  him  ;  as  in  Lord  Audley's  case,  who  was  &  mqo.  154?' 
indicted  for  assisting  in  the  rape  of  his  wife.  And  more  mod-  Stra.  940.-- 
cm  cases  have  adopted  the  practice,  and  admitted  her  evi-  i^?— EmI's 
deQce  against  her  husband  of  personal  violence  and  ill-treat-  c.  l.  444.— 
ment  of  herself."  M'Nally,  109,  124,  Audley's  case,  117,  1  stra.  «33. 
118  ;  1  Hale's  P.  C.  301,  not  law. 

^  2.  In  this  case  the  husband  was  indicted  for  an  assauh  The  Kine  t^. 
on  bis  wife,  and  the  Chief  Justice  allowed  her  to  be  a  witness  i^ff 7A  47^' 
for  the  king.    Gilb.  L.  of  Evid.  by  Loffl,  253  ;  East,  P.  C.      '    ' 
434  ;  Bull.  N.  P.  287  ;  Esp.  D.  721. 
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Ch.  90.  ^  3.  And  ia  this  case  the  husband  was  allowed  to  swear  the 
Jlrt,  7*  peace  against  his  wife,  and  the  court  received  the  same,  and 
v«^*v^^  no  objection.  Lady  Lawley's  case,  her  affidavit  read  as  a 
!^  g^^',  ground  of  information  against  him  for  her  personal  violence.  In 
ca8e.~i  Burr,  this  case  also  it  was  decided,  that  she  might  swear  the  peace 
848,631,686!  against  her  husband.    See  1  Yes.  49,  Audley's  case  denied  ; 

Ball.  N.  P.         ^  ^'  ^^^  ^'  ^^  clearly  settled,  that  a  woman  not  legally  the 
287— Peake'f  wife  of  a  man,  though  married  to  him,  may  be  a  witness 
^'^'  ^p^c  *j5**°^  ^^  9    *^  '**  ***  indictment  of  bigamy,  the  first  mar- 
ch. 46^  176.     riage  being  proved  by  other  witnesses,  die  second  wife  may 
£ip.  D.  721.   be  examined  to  prove  the  marriage  with  her,  for  she  is  not 
m— Haf  p.  *  ^^^^  ^^^  ^^®'     So  if  a  woman  be  taken  away  by  force 
C.  698.^Buu!  and  married,  on  an  indictment  agamst  the  husband  de  facto^ 
N.  p.  287.      founded  on  3  Hen.  VII.  she  is  a  witness  to  prove  the  fact. 
But  a  first  and  legal  wife  is  no  witness  to  prove  bigamy  in  her 
husband's  second  marriage. 
ilo.-l^ake*f      ^  &•  So  far  have  the  general  rules  of  evidence  as  to  them  been 
E.  12b.—       carried,  that  neither  in  civil  or  criminal  prosecutions  has  the 
Hardw.  262.  jj^^  permitted  either  of  them  to  give  evidence,  which  in  its 
future  efiects  may  criminate  the  other,  and  so  strict  is  this 
rule,  that  no  consent  of  the  other  party  will  authorize  a  breach 
of  it.  Barker  v.  Woolston. 
1  Stra.  604,        ^  6^  But  it  is  said  in  civil  actions  where  neither  is  a  party, 
lUoLi.  R.     *^  ^^^  °^*y  ^^  called  to  prove  facts  which  may  eventually 
286.  charge  the  husband,  especially  if  his  liability  be  contingent. 

1  Hen.  b  M.  154  to  176,  Baring  v.  Rider. 
2D.b£.266,      ^  7.  A  sued  as  a  feme  ioU  for  goods  sold  and  delivered, 
Bently  v.       |^q  j  ^q  court  would  not  allow  her  husband  to  be  a  witness  to 
prove  she  was  married ;  he  was  called  by  the  deft. ;  same 
case  M'NaUy,  113.     Wife  is  not  a  witness  to  prove  her  hus- 
band guilty  of  bigamy.  M'Nally,  112,  115. 
1  stra.  604,        ^  8.  In  cases  between  third  persons  a  wife  has  been  admit- 
Williams  t.     tgd  jq  gj^g  evidence  which  finally  throws  a  demand  on  her 
i^Hen!'&ld.  husband  ;  as  where  the  daughter's  husband  was  sued  for  her 
164, 176.—     wedding  cloathes,  her  mother  was  admitted  to  give  evidence  to 
1  Dallas,  68.   gjjj,^  ^^y  ^^^^  delivered  on  her  husband's  credit.  Indictment 
for  forcible  entry,  the  wife  of  the  prosecutor  can  be  a  witness 
only  as  to  the  force  ;  but  qtuere,  if  any  witness. 
6D.iiE.680,      §9,  But  in  assumpsit  by  husband  and  wife,  executrix,  on 
&c.  Aibaa  It   the  deft's.  note  to  the  testator,  July  1785,  it  was  held,  that  no 
Pritchett!       declarations  of  the  wife  could  be  given  in  evidence  by  the 
defts.,  and  that  it  was  immaterial  whether  the  husband's  rights 
were  or  were  not  in  the  right  of  his  wife,  for  it  is  still  his 
right.  1  Burr.  434,  cited  1  Phil.  Ev.  64 ;  3  Vesey  &  Beames, 
163;  see  a.  31. 
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^10.  Ay  the  wifci  declared  she  was  married  to  B,  and  that    Ch.  90. 
the  goods  in  his  possessi()n  were  his  in  her  right ;  held,  she  was    Art.  7. 
forever  estopped,  at  least  as  to  creditors,  to  say  she  was  not  v«^^>v«^^^ 
married  to  him.    Her  ownmg  receipt  of  money  is  no  evidence  S?^*  ^ 
against  him.  del.p-4i  stn. 

^  11.  In  Rex  V.  Reading  the  bastard  was  charged  to  be  lOM. 
bom  of  a  married  woman ;  and  the  court  held,  she  was  a  com-  j^^'^':  ^^* 
petent  witness  to  prove  the  criminal  conversation  the  deft,  had  |(oo£^l  ^ 
with  her,  but  not  the  non-access  of  her  husband  ;  and  if  the  Com.  D.  U4. 
want  of  access  be  proved  by  other  witnesses,  that  will  be  suffi-  Trr**!jj!|L^* 
cient.  11  East,  132  ;  6  Binney,  283 ;  6  D.  b  E.  330.  ly,  iw,  kc? 

^12.  This  was  an  indictment  against  Easland  and  four  i  Mui.  R. 
others,  for  an  assault  and  battery,  to  which  they  all  pleaded  Jf^,^^Jth^ 
not  guilty,  and  were  tried  together.     Held,  the  wife  of  one  of  Euiand  U 
them  could  not  be  a  witness  for  any  of  the  defts.     "  To  have  SS";fF?,*» 
had  the  benefit  of  her  testimony  ihey  should  have  moved  to  coi.  443.1. 
be  tried  separately  from  the  husband,  which  the  court  would  BuU.  N.  P. 
have  granted  had  this  been  assigned  for  the  reason  of  the  ?^^*  ^'  ^ 
motion.'*  1  Phil.  Ev.  66. 

^13.  Except  between  husband  and  wife  there  is  no  degree  3  Bl.  Com. 
of  kindred  that  will  excuse  a  person  from  being  a  witness.  ^'jJ'^' 
1  Salk.  289.  '     ' 

^  14.  If  the  wife  be  a  witness,  the  fees  must  be  tendered  ?X*""|2?*"" 
to  her ;  as  in  debt  on  the  5th  of  El.  c.  9,  for  £10,  for  that  the  Ha^^bbaiy 
lit.  served  a  process  on  the  wife  as  a  witness,  and  tendered  v.  Harvey  k 
ler  sufficient  charges,  and  she  did  not  appear.    Judgment  for  Sj^I^^^' 
the  ph.;  and  held,  the  action  was  for  the  £10,  and  not  dam- 
ages, that  a  wife  is  within  the  act,  for  she  may  be  the  sole 
witness ;  she  is  the  person  punishable  for  not  attending,  and 
the  tender  is  to  be  to  her. 

^  16.  The  rule  that  forbids  husband  and  wife  to  be  wit-  LiSI;es^'. 
nesses  against  each  other,  is  not  in  fact  founded  in  interest,  for  R  188, 189. 
that  may  be  waived  by  the  opposite  party,  but  such  waiver  ^|  g"""*^?* 
Affects  not  the  rule.     The  reason  of  the  preclusion  is,  the  law  575. 
will  not  allow  what  would  so  effectuaUy  disturb  domestic  tran- 
quillity, not  on  interest,  for  a  husband  cannot  be  a  witness  for 
his  wife  in  regard  to  her  separate  maintenance. 

^  16.  A  wife  who  has  executed  a  deed  with  her  husband  is  4  Johns.  R. 
a  competept  witness  to  prove  it  ante-dated.    A  devise  to  either  ^'JS^?^ 
attesting  a  will,  the  devise  is  void,  and  attestation  good  by  the  Peake's  Ev. 
statute.  1  Johns.  Cas.  81,  163.  Though  the  wife  has  been  di-  JJ^-^-^EMt, 
vorced,  she  is  not  a  witness  to  transactions  during  the  mar- 
riage.   The  confidence  that  existed  between  them  during  that 
time,  is  not  to  be  violated  in  consequence  of  a  future  separation. 
1  Phil.  Ev.  66. 

^17.  Where  the  wife  acts  for  the  husband  in  any  business  e^'J;J^*/*' 
by  his  authority,  he  thereby  adopts  her  acts,  and  must  be  Bionden. '' 
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Ch.  90.    bound  by  her  admissions  or  acknowledgment  as  to  tlie  busi- 
Art.  7.      ness.     This   is   usually   the   case   as   to   domestic  concerns 
v^^-v^^  intrusted  to  her.    1  Stra.  527  ;  6  East,  192 ;  5  Ves.  jr.  322. 
East's  c.  L.        §  18.  Where  a  woman  is  taken  by  force,  and  married  to  a 
man  against  her  will,  she  is  not  a  wife  de  jure,  and  is  a  wit- 
ness against  him.    FuUwood's  case,  and  Cro.  Car.  482. 
15  Mass.  R.         ^  19.  A  promise  to  a  feme  sole^  sued  by  her  and  her  hus- 
^^'  band,  the  deft,  can  question  the  illegality  of  the  marriage  but 

in  abatement. 
M'Naliy,  109,      ^  20.  Husband  and  wife  being  one  cannot  be  admitted  to 
&c.— 2D.i&   give  evidence  for  one  another  in  any  case  whatsoever,  nor  one 
against  the  other,  even  where  such  evidence  only  tends  to 
criminate,  and  in  collateral  cases.      As  if  a  wife  marry  a 
second  husband,  living  the  ficst^  he  is  not  a  witness  to  prove  the 
first  marriage.     In  this  case  the  court  denied  Lord  Audley's 
case  to  be  law  ;  so  does  Baron  Gilbert,  his  Law  of  Evidence  by 
Lofit,  252,  253.     But  one  may  swear  the  peace  against  the 
other,  M'Nally,  110  j  BuU.  N.  P.  287,  and  above,  and  Ch. 
150 ;  how  a  witness  against  him  in  treason,  123. 
Hale's  P.  c.       ^21.  Nor  is  she  bound  to  be  sworn  against  another  in  case 
801.—  of  theft  fee,  if  her  husband  be  concerned,  though  her  testimo- 

^i^P^w^^*  ny  be  material  against  another,  and  not  directly  against  her 
610.  husband,  nor  can  she  be  examined  agamst  him  as  to  his  bank- 

ruptcy. 
M'Naiiy,  111      ^  22.  In  a  pauper  case  a  second  marriage  being  proved, 
to  116.  the  first  wife  is  not  a  witness  to  prove  the  first  marriage,  and 

so  indirectly  to  criminate  her  husband  as  guilty  of  bigamy. 
The  Kingv.  Cliviger — is  not  a  rule  of  interest  but  of  policy. 
M*Nall7,li9,  ^  23.  The  wife  was  allowed  a  witness  against  her  husband 
cote— i^D^  to  prove  his  assault  on  her,  at  the  king's  suit,  and  battery  com- 
E.  698.—  mitted  on  her  when  alone  in  her  chamber  by  her  husband. 
1  Burr.  635.   A.  D.  1792.    So  an  assault,  1  Stra.  633;  Lady  Lawley's 

case.  Bull.  N.  P.  287. 
M*Nally,  120,      "§  ^4-  '^he  wife  of  A  is   a  witness  against  B,   indicted, 
122.—  though  she  hopes  by  convicting  him  to  procure  her  husband's 

9  Joins*  1S»  P*''^on,  he  being  under  sentence  of  death,  though  this  will  much 
125.  '  affect  her  credit.     Where  he  may  release  his  interest  in  her 

estate  so  as  to  be  a  witness  in  a  suit  by  her  administrator. 
1  Phil  Evid.       ^  25.  In  trespass  against  them,  her  confession  she  committed 
^'  4t  cannot  be  given  in  evidence  to  afiect  him.    7  D.  b  E.  112, 

Dean  c;.  White. 
Ch.  83,  a.  16,  ^  26.  In  cases  of  divorce,  in  courts  of  law  or  equity,  confes- 
c^  ****'*  ^'^°^  ^^  adultery  can  be  admitted  only  to  corroborate  other 
evidence.  1  Phil.  Evid.  65 ;  1  Johns.  Ch.  R.  1,  Betts  v. 
Beits ;  15  Johns.  R.  121,  Borden  v.  Fitch. 
6  Bin.  488,  §  27.  The  wife's  dower,  though  depending  on  ber  surviving 
Snyder  t!      ^^^  husbaudi  SO  Contingent,  excludes  bis  testimony-  As  where 

Snyder. 
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the  Orphan's  Court  in  Pennsylvania  ordered  her  first  husband's    Ch.  90. 
land  to  be  sold  to  make  good  the  deficiency  of  his  personal  es-    Jirt.  8. 
tate,  her  second  husband  was  ofiered  as  a  witness  to  invalidate  k^^^s^^^^^ 
the  sale  made ;  held,  he  could  not  be  admitted,  though  he  had 
released  his  interest  of  dower  in  the  land  sold  and  in  dispute,  for 
she  might  be  entitled  to  dower  after  his  death.     Yeates  J. 
dissented,  thinking  the  contingency  of  her  surviving  him  was  j  Phii.  T^y\^ 
too  remote  to  exclude  his  testimony.  Parol  evidence  excluded  67, 68,  e9. 
as  to  excepted  lands. 

$  28.  In  a  late  case  the  Court  of  Kings  Bench  held,  the 
case  of  Rex  v.  Cliviger  went  too  far,  in  which  it  was  held, 
that  neither  husband  nor  wife  can  give  any  evidence  tending  to 
criminate  the  other.  Therefore,  if  evidence  prove  the  hus- 
band married  to  a  second  wife,  his  first  wife  is  a  witness  to 
prove  her  former  marriage  with  him  ;  as  her  evidence  did  not 
tend  to  criminate  him  directly,  and  never  could  be  used  against 
him  (was  a  pauper  case).  Her  evidence  clearly  tended  to 
prove  her  lawful  husband  guilty  of  bigamy ;  and  Phillips  infers, 
they  may  give  evidence  to  contradict  each  other.  Where  then 
is  the  inviolable  confidence  and  family  peace,  on  which  so 
much  stress  has  been  laid  in  all  the  prior  cases  ? 

§  29.  The  defts.  were  indicted  for  conspiracy  in  inveigling  Yeates*  R. 
a  young  girl  from  her  mother's  house,  and  procuring  the  mar-  IH. 
riage  ceremony  to  be  performed  between  her,  when  intoxicat- 
ed, and  one  of  the  defts.  Held,  she  was  a  competent  witness 
to  prove  the  facts.  This  agrees  with  all  the  cases  of  forced  or 
illegal  marriages  by  law  void.  See  1  M'Nally,  181,  119;  2 
Hale's  P.  C.  279  ;  Bull.  N.  P.  287  ;  Peake's  Ev.  137  &c. 

^  30.  When  the  husband  is  tried  for  the  murder  of  his  wife, 
her  dying  declarations  are  evidence  against  him.  1  Phil.  Ev. 
71,  Wo^cock's  case;  2  Leach.  Cr.  Ca.  363;  John's  case, 
1  East  P.  C.  337. 

$  31.  When  the  husband  has  allowed  his  wife  to  do  busi-  ^p^.^  _,  ,. 
oess  as  his  agent,  as  hire  servants  he.,  her  declarations  and  71. 
agreements  have  bound  him,  as  have  those  of  his  other  agents. 
See  White  v.  Cuyler  b  al.,  10  Johns.  R.  38  ;  2  Starkie,  204 ; 
6  D.  &  E.  680,  above.    See  lier  admissions  allowed  against 
him. 

Art.  8.  It  often  happens  that  several  persons  have  an  inter- 
est in  the  same  thing  as  joint-tenants,  tenants  in  common,  parce- 
ners, partners,  kc. ;  sometime  by  joint-contracts,  as  joint-promi- 
sees in  the  same  contract ;  and  sometimes  they  claim  an  interest 
in  the  same  thing  as  by  several  contracts,  as  mariners  for  wages 
claim  a  lien  on  the  same  ship.  On  these  subjects  there  have  been 
difiTerent  opinions,  and  tlie  modem  cases  often  contradict  the  ^ 

ancient  ones ;  in  some  of  these  concerns,  however,  not  in  all,  2  Bac.  289. 
for  where  several  have  several  rights  in  the  same  thing,  by 
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distinct  contracts,  so  that  proving  one  contract  has  no  tenden* 
cy  to  prove  another,  they  ever  have  been  witnesses  for  each 
other,  as  mariners  suing  for  their  wages  in  the  same  ship. 

$  2.  Several  underwriters,  on  the  same  policy,  are  no  doubt 
interested  in  several  contracts,  and  must  be  sued  severally,  yet 
they  have  a  joint-interest,  masmuch  as  they  all  contribute  to 
bear  a  common  loss ;  according  to  the  ancient  rule  they  could 
not  be  witnesses  for  each  other,  and  it  does  not  seem  to  have 
been  settled  that  they  could  be  till  the  great  case  of  Bent  v. 
Baker  was  decided. 

^  3.  This  action  was  astumpsit  by  the  assured  against  the 
deft.,  as  an  underwriter  on  a  policy  of  insurance.  Plea,  nev- 
er promised.  On  the  trial  in  the  C.  B.,  George  Bowdoin  was 
produced  as  a  witness  by  the  deft.,  to  prove  circumstances 
tending  to  shew  the  underwriters  were  not  liable.  He  testifi- 
ed he  was  a  policy  broker  employed  by  the  pit.  to  get  the  pol- 
icy filled ;  that  the  deft,  signed  for  £100,  and  in  one  hour  the 
others  signed,  then  he  signed  himself  for  £200 ;  he  was  su- 
ed and  the  action  was  pending,  and  he  expected  to  pay  part 
of  the  costs  of  this  action  ;  that  he  and  the  other  underwrit- 
ers had  a  bill  in  equity  pending  against  the  pit.  Deft,  released 
Bowdoin  as  to  costs  in  this  action,  and  the  attorney  of  the 
deft,  and  Bowdoin  offered  the  pits,  to  pay  them  costs  in  the 
equity  suit  and  get  it  dismissed,  and  they  refused.  Bowdoin 
was  rejected  at  the  C.  B.  A  bill  of  exceptions  was  filed  stat- 
ing the  whole  case.  He  was  objected  to,  1.  As  direct- 
ly interested  in  the  suit,  as  to  the  costs :  2.  In  the  ques- 
tion being  on  the  same  policy:  3.  He  had  a  collateral 
interest,  as  being  a  party  to  the  equity  suit :  4.  He  is  called 
to  avoid  the  policy  he  has  executed. 

The  Court  of  Kings  Bench  held,  first,  the  release  has  made 
him  disinterested  as  to  the  costs  of  this  action ;  so  has  the  ofr 
fer  as  to  the  equity  suit. 

As  to  the  second  objection,  an  mterest  in  the  question,  it 
was  largely  considered,  and  Bowdoin  was  admitted  as  a  com- 
petent witness,  because  not  interested  in  the  event  of  the  suit; 
and  because,  first,  a  witness  as  the  acting  broker  could  not  de- 
prive the  deft,  of  his  evidence,  by  afterwards  becoming  a  par- 
ty to  the  same  policy.  The  deft,  cited  Abrahams  ^t  tam^ 
4  Burr.  2251,  for  taking  usury,  and  tlie  borrower  having 
paid  the  debt,  was  admitted  a  witness  to  prove  the  usury ; 
and  the  court  said,  that  no  judgment  in  this  action  could  be 
given  in  evidence  in  an  action  against  the  witness ;  deft,  cited 
many  other  cases. 

The  pits,  admitted  Bowdoin  might  be  a  witness  to  prove 
the  signatures  of  the  underwriters,  but  not  facts  to  vacate  the 
policy. 
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The  phs.  urged  against  Bowdoin's  admission  the  inconven-    Ch.  90. 
ience,  that  he  might  make  himself  a  witness  by  paying  his  sub-    Art.  8. 
scription,  and  Ridout  v.  Johnson,  Bui.  N.  r.  283,  where  it  V^y^^ 
was  decided  that  an  underwriter  could  not  be  a  witness  in  an 
action  between  other  parties  on  the  same  policy  ;  and  that  in- 
terest in  the  question  was  the  same  as  an  interest  in  the  suit. 

Fourth  point,  pits,  urged  Bowdoin  had  signed  the  policy, 
and  could  not  be  admitted  to  giye  evidence  to  avoid  it,  and 
cited  1  D.  b  E.  296,  Walton  v.  Shelly;  this  was  an  endorser 
of  a  negotiable  note  could  not  be  admitted  as  a  witness  to  im- 
peach and  prove  it  usurious,  and  5  D.  b  E.  579 ;  the  deft; 
urged  that  this  rule  extended  only  to  negotiable  paper. 

Curia*  Of  late  years  the  courts  have  endeavoured  to  let 
the  objection  go  rather  to  the  credit  than  the  competency  of 
the  witness.  Lord  Kenyon  said,  that  the  question  put  to  the 
witness  on  the  voire  dire  is  correct.  Do  you  expect  to  gain  or 
lose  by  the  event  of  the  cause  f  That  in  the  case  of  the  com- 
moner, '^  unless  the  question  turns  on  a  custom  equally  bene- 
ficial to  them  all,  the  testimony  of  one  must  be  admitted  to 
prove  his  neighbour's  right;  but  if  the  right  be  claimed 
under  a  custom,  that  all  the  inhabitants  of  the  parish  shall  have 
a  right  of  common,  all  those  who  fall  under  that  description 
are  mterested,  because  the  verdict  in  that  cause  may  after- 
wards be  used  as  evidence  to  establish  the  same  right  in  the 
rest."  On  the  whole,  he  added,  the  principle  is,  <^  if  the  pro- 
ceeding cannot  be  used  for  him,  he  is  a  competent  witness,  al- 
though he  may  entertain  wishes  upon  the  subject,  for  that  on- 
ly goes  to  the  credit,  and  not  to  the  competency."  As  when 
the  witness  stands  in  the  same  situation  as  the  par^  for  whom 
he  gives  testimony,  or  as  where  a  father  gives  evidence  for  a 
son,  these  are  only  circumstances  open  to  observation,  and  go 
not  to  the  competency.  And  if  the  party  have  an  kiterest  in 
the  testimony  of  the  witness,  and  after  that  he  become  a  par- 
^  to  the  deed,  he  shall  not  thereby  deprive  the  pit.  or  deft,  of 
the  testimony ;  now  Bowdoin,  as  broker,  was  the  witness  of 
both  parties.  Ashhurst  J.  laid  stress  on  Bowdoin's  having  act- 
ed as  broker. 

Buller  J.  agreed,  and  said  further,  **  on  the  general  ground, 
whether  one  underwriter  can  be  examined  foi  another  who 
has  subscribed  the  same  policy,  I  incline  to  think  this  is  no 
objection  to  his  competency ;"  ^*  the  true  line  is,  if  a  witness  is 
to  gain  or  lose  by  the  event  of  the  cause ;"  and  "the  verdict  can- 
not be  evidence  for  him,  or  against  him,  in  any  other  suit."  The 
other  objection  is  confined  to  negotiable  paper,  because  the 
party  shall  not  be  allowed  to  hold  out  falsehood  to  the  world. 
Grose  J.  thought  the  interest  must  be  confined  to  the  event 
of  the  suit. 
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Ch  90.  $  4.  Where  a  maki  is  proved  to  be  a  partner  with  another^ 
Art  8.  against  whom  an  action  is  brought,  he  is  no  witness  to  prove 
y^^^^sr^^  the  goods  sold  to  the  other,  as  his  servant,  and  on  his  sole 
itw^oLS"  ^'®^**>  because  here  the  future  action  he  gives  against  him- 
acre  r.  '  3^^»  '^  countervailed  by  a  greater  interest  in  getting  rid  of  a 
Breame,cited  moietj  of  the  costs  of  the  present  action,  to  which  he  as  part- 

—1  £Bp.  103.      ^  ^-  And  persons  generally,  who  are  jointly  liaUe  with  the 
paity  to  the  cause,  cannot  be  witnesses  to  defeat  the  demand, 
though  not  made  parties,  if  they  be  thereby  benefitted,  as  ia 
Goodacre  v  Breame,  above. 
6  Barr.  2727,      §  6-  As  where  several  partners  of  a  ship,  by  deed,  appoint- 
French  d.       ed  a  ship's  husband,  and  he  laid  out  a  sum  of  money  to  in- 
Backhouse;    gy^g  the  whoJe  ship,  and  brought  several  actions  against  each 
ton,  A.  D.      for  the  whole  money ;  the  deft.,  m  one  action,  was  held  to  be 
1771.— lEsp.  incompetent  to  prove,  on  the  trial  of  the  other,  that  the  mon- 
£n!!R~U8.    ®y  ^^^  '*'^  ^^^  against  the  consent  of  the  owners ;  because, 
as  Lord  Mansfield  said,  '^  this  case  comes  within  the  reason  of 
that  of  an  action  brought  against  one  partner,  who  can  come 
against  a  co-partner  for  a  contribution;'^  and  the  court  agreed. 
Qikf  re,  had  the  actions  been  brought  against  each  for  his  part 
only. 
1  D  li  £  168       ^'^'  ^^^^  "^^^  *^  action  against  an  administratrix  of  an  ob- 
Carter  v.*     '  ^S^r,  in  a  bond  to  the  ordinary  under  the  statute  of  distribu- 
Pearce^admx.  tion  ;  and  the  court  held  a  co-obligor  surety  was  a  competent 
--Peake'8  £.  ^tQ^gg  ^o  prove  the  tender  of  the  debt,  as  he  was  not  inter- 
ested in  that  cause,  and  the  bare  possibility  of  his  being  lia- 
ble to  an  action  in  a  certain  event,  was  no  objection  tb  his  tes- 
timony 5  here  the  surety.  Wood,  being  not  liable  to  contribute, 
because  surety,  varies  this  c^se  from  those  of  French  v.  Back- 
house, and  same  v.  Fulston.     Peake  cites  this  case  so  as  not  to 
shew  the  witness  was  surety  ;  and  the  court  stated  it  as  a  gen- 
eral rule,  that  "  the  bare  possibility  of  an  action  being  brought 
against  a  witness  is  no  objection  to  his  competency."  And  Bul- 
ler  J.  said,  *'  that  this  was  not  like  the  case  of  bail,  because 
they  are  directly  and  immediately  interested  ;  for  if  a  verdict 
be  against  the  principal,  the  bail  become  immediately  answer- 
able."  Bail  is  liable  in  a  secondary  degree,  and  so  is  a  guar- 

1  Stre.606.—  cli&n  of  a  minor  on  record,  or  prochein  amy^  or  any  one  who  has 

2  Stra.  1026.   undertaken  to  pay  the  costs,  so  not  a  witness  for  the  persoa 
--ID. & E.    f^j.  ^hom  liable,  but  the  court  will  allow  one  to  be  substituted 

for  him.     So  a  creditor  is  a  witness  in  such  case  of  a  bond. 

9  Mass.  R.  $  8.  Assumpsit  by  the  payee  against  the  maker  of  a  prom- 

216,  Hovey    jssory  note.  In  a  former  action  between  the  present  deft,  and  an- 

ovey-       Qjj^gj.  pij^^  ii^Q  present  pit.  had  given  a  deposition  at  the  deft's. 

request,  filed  in  that  case,  and  now  the  pit's,  counsel  ofiered  it 

Jn  evidence.     Not  admitted-    The  court  said,  ''  it  could  not 
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lae  inferred  from  the  deft's.  procuring  the  deposition,  that  he    Ch.  90. 
is  bound  to  admit  the. statement  contained  in  it.   New  trial  or-    Art  9. 
dered,  the  judge  having  admitted  it  at  the  trial.  ^^^'^/^^^ 

$  9.  One  of  the  bail  obliged  to  give  evidence  where  a  sub-  i  stra.406, 
scribing  witness  to  a  note ;   \he  pit.  called  one  of  the  deft's.  5* ^''""fj" 
bail  to  prove  the  note.     And  held,  he  must  testify  if  a  sub-  cowp.845, 
scribing  witness ;   if  not  such,  to  be  left  at  his  liberty.     So  l>oe  v.  An- 
where  the  deft's.  attorney  attested  an  agreement  on  which  the  sirgdeD"649 
pit.  sued,  he  was  held  compellable  to  give  evidence  of  it ;  and  Robaon'v. 
if  he  refuse,  an  attachment  will  go,  after  a  subpcena  served  5®"&"^ 
&c. ;  and  Lord  Mansfield  said,  "  by  attesting  an  instrument,    '^'  ^ 
a  man  pledges  himself  to  give  evidence  of  it,  whenever  he  is 
called  upon ;"  "  an  attorney  has  no  privilege  to  refuse  to  give 
evidence  of  collateral  facts."     This  attorney,  when  caUed, 
had  no  interest  of  his  own  in  the  case  ;  his  pretence  was  his 
client's  interest.     See  2  Ves.  jun.  189  ;  Peake's  N.  P.  108. 

Art.  9.  ^1.  The  question  frequently  occurs,  whether  a 
master  or  servant  can  be  a  competent  witness  for  each 
other,  or  the  one  in  an  action  brought  or  defended  by  the 
other.  The  general  rule  is  that  of  interest ;  and  the  question 
is  not  only,  whether  the  one  called  as  a  witness  will  gain  or 
lose  by  the  event  of  the  cause,  in  a  limited  sense,  as  directiy 
gain  or  lose  property,  but  in  a  broader  sense, — ^will  he,  by  the 
event  of  this  pending  suit,  give  an  action  against  himself  or  not, 
or  discharge  himself  or  not  of  a  suit?  See  1  Phil.  Evid.  100, 
101. 

§  2.  A  few  cases  will  best  explain,  the  rule.     If  my  servant  Stni.i0e3.— 
hurt  a  boy  by  negligence,  as  by  negligenUy  driving  a  cart  Bnl.  N.  P.26. 
over  him,  and  I  am  sued,  my  servant  cannot  be  a  witness  ^  46.---2^^' 
without  a  release,  for  he  is  answerable  to  me,  and  I  shall  have  Ld.  Raym. 
an  action  against  him  if  the  injured  boy  recover  against  me ;  ^^^* 
but  I  may  release  him.  Dougl.  189. 

§  3.  So  where  a  turncock  of  this  company,  by  his  negli-  4D-&E^, 


gence,  injured  some  of  the  guests,  and  the  company  was  sued  New'iUver^ 
for  the  injury,  the  court  held,  that  the  turncock  could  not  be  Company.— 
a  witness,  to  prove  he  was  not  negligent,  without  a  release  ^'^\  g^u^ 
from  the  company.     And  the  court  also  said,  the  verdict  in. this  289!->3  Bl. 
action  *'  may  be  given  in  evidence  in  another  action  brought  by  ^<^°>-  ^^c. 
the  defts.  against  the  witness."     The  same  rule,  and  for  the  Hc^k  ftiun. 
same  reason,  holds  as  to  a  pilot.     So  the  same  rule  for  a  like  289, 640. 
reason  holds  in  regard  to  a  stage-driver  and  his  employer.  See 
Burnham  v.  Paine. 

?J  4.  A  sells  goods  to  B,  and  afterwards  C  desires  D  to  pay  *  Stra.  606, 
A,  and  promises  to  repay  him ;   D  pays  A,  and  afterwards  B  Avery— °r 
allows  the  money  to  D,  to  the  amount  he  paid  in  account ;  Mod.  262. 
D  sued  C,  and  B  was  called  as  a  witness,  to  prove  the  ac- 
count, (it  amounting  to  payment  to  D  ;)  and  it  was  objected, 
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that  as  the  contract  was,  origiDally,  only  between  A  and  B. 
B  was  still  liable  to  A,  and  so  was  swearbg  to  discharge  him- 
self. But  it  was  held,  B  was  a  witness  to  prove  the  paymeot 
as  a  servant  to  C.  1  Esp.  339. 

^5.  In  an  action  brought  against  the  master  for  an  injury, 
by  the  negligence  of  his  servant,  he  is  not  a  witness  for  his  mas- 
ter until  released.  Therefore  a  bailiff  to  whom  a  warrant  is  di- 
rected, cannot  be  examined  for  the  sheriff  in  an  action  for  an  es- 
cape ;  for  if  the  party  recover  against  the  sheriff,  he  will  have 
his  action  against  the  bailiff  for  his  negligence,  and  to  prevent 
this  he  is  directly  interested  to  swef  r  one  way  only,  or  for  the 
sheriff.  But  in  these  cases,  if  the  servant  have  a  release,  he 
is  a  witness.  1  Ld.  Raym.  739 ;  1  Bos.  &  P.  404. 

^6.  So  in  an  action  for  sinking  a  bai^e,  on  board -of  which 
the  pit.  had  a  cargo  of  com  ;  held,  the  master  is  a  good  wit- 
ness when  released  by  the  pit.,  but  not  without  the  release. 

^  7.  So  in  an  acdon  on  a  policy  of  insurance,  stating  a  loss 
by  the  barratry  of  the  master,  he  cannot  be  a  witness  for  the 
underwriters,  to  prove  the  deviation  made  with  the  consent  of 
the  owners,  unless  released  by  the  defts. ;  for  if  the  pit.  suc- 
ceeds on  his  barratry,  he  is  answerable  to  the  underwriters. 
Fox  v.Lushington. 

$  8.  A  master  brings  an  acdon  for  beating  his  servant,  be 
is  a  witness  to  prove  die  beating.  Here  he  neither  gains  nor 
loses  by  the  event  of  the  suit ;  nor  does  the  master's  recovery 
or  not  affect  the  servant's  action  for  the  miury  to  himself. 

^9.  So  if  the  father  bring  an  action  tor  the  seduction  of 
his  daughter,  for  the  loss  of  her  service,  she  is  a  witness  to 
prove  the  seduction,  but  she  cannot  give  evidence  of  a  prom- 
ise of  marriage,  to  increase  the  damages,  for  the  damages  for 
this  breach  of  promise  belong  to  her  and  she  has  her  action 

^  10.  So  on  information  for  smuggling  teas, silks, Seethe  mas- 
ter is  not  a  witness  for  the  deft.,  if  he  incur  a  penalty  for  the 
smuggling,  for  then  direcdy  interested  to  swear  for  ibe  deft., 
and  to  conceal  the  smuggling,  or  violation  of  the  laws. 

^11.  The  master  of  a  ship  borrowed  monies  for  the  use  of 
the  ship  of  the  pits.  Held,  he  was  a  witness  to  prove  that  fact 
in  an  action  against  the  owners,  who  urged,  he  borrowed  it  on 
his  own  account. 

$  12.  The  owner  of  a  vessel  overpaid  monies  to  the  ship- 
per, and  the  master  reimbursed  the  surplus  to  the  owner,  and 
sued  the  shippers  for  the  same ;  held,  die  owner  was  a  com- 
petent witness  for  the  master,  though  in  the  first  instance  lia- 
ble for  his  fault ;  and  an  agent  is  a  witness  of  necessity. 

$  13.  Case  by  the  father  for  the  seduction  of  his  daughter, 
she  is  not  a  witness  to  prove  a  promise  of  marriage  in  aggra- 
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Scoffield. 

—Bull.  N.  P.  289.<— 11  East^  23.-*He  may  have  daffla|;et  beyond  mere  loss  ^  service. 
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vation  of  damages  ;  for  she  has  her  own  right  of  action  for  the    Ch.  90. 
breach  of  promise.     The  objection  in  this  case  was  not  prop-    Art.  10. 
erly  to  the  daughter's  testimony,  but  to  the  nature  of  the  fact  v^^^v^^ 
offered  to  be  proved,  as  no  other  witness  could  have  been  ad- 
mitted to  prove  this  promise,  and  the  breach  of  it,  in  the  fa- 
ther's  action  for  the  loss  of  her  service  &c.  Cited  1  Phil.  Ev. 
142;  3  Wils.  418. 

$  14.  These  and  numerous  other  cases  prove  that  a  witness 
may  be  rendered  incompetent  in  the  pending  action,  solely  in 
regard  to  future  actions ;  not  that  he  will  receive  or  pay  a 
cent  in  the  pending  action,  but  only  be  liable  to,  or  discharged 
of  future  actions. 

Art.  10.     Interest  of  parties  in  negotiable  contracts.  See  Ch.  20,  a. 

<J  1.    Various  are   these   parties  to   negotiable   contracts,  ^  **^.  ^^»  «** 
and  the  cases  in  which  they  may  and  may  not  be  witnes-  relative  to    ' 
ses,  according  to  circumstances,  not  only  as  they  may  im-  this  subject, 
mediately  lose  or  gain,  or  not,  in  the  event  of  the  suit,  or  in  ^^*ffj^ 
regard  to  future  actions ;  but  in  respect  often  to  invalidating  or  r.'i66.— 
not,  the  contracts  they  have  sanctioned.     These  principles  in  "^  Mass.  R.  - 
this  respect  will  be  explained  in  the  following  cases.     They  l^jJ^^Z^^ 
have  grown  into  importance  with  negotiable  paper.  Ch.  153-1 

^  2.  If  the  endorsee  of  a  bill  sue  the  acceptor,  the  endor-  jJjj"'"^*"' 
ser  shall  not  be  a  witness  to  the  endorsee's  holding  it,  merely  in  6d!&e.678 
trust  for  the  witness,  not  having  paid  any  consideration  for  it,  Buckland  v. ' 
though  called  by  the  deft.,  who  said,  the  witness  was  interested  M^Nan^'sa 
to  swear  for  the  pit.  But  the  court  held,  that  if  the  pit.  recover,  86.— i  Pbil.' 
the  wimess,  the  endorser,  will  be  put  to  greater  difficulty  to  ^-  *^,  57.— 
get  the  money,  than  if  he  do  not.     This  refers  to  future  ac-    ***'    '  '^* 
tions ;  only  case  on  this  principle. 

^  3.  The  court  held,  the  endorser  of  a  promisory  note  is  iMa8s.R.739 
not  a  competent  witness  to  prove  the  handwriting  of  the  f>rom-  Barnes  r. 
isor,  without  a  release  from  the  endorsee,  for  the  endorser  is  in-  ^'"'  '^™' 
terested  to  support  the  action  against  the  maker  to  avoid  the  endor- 
see's, unless  released  by  him.  So  this  refers  to  a  future  action. 

^  4.  In  an  action  on  a  bill  of  exchange,  the   drawer  is  not  12  Mod.  346. 
a  witness  to  prove  he  did  not  draw  it,  because,  at  last  the  bur- 
den falls  on  him  ;  but  he  is  a  witness  if  the  party  release  him, 
so  that  he  shall  not  afterwards  be  sued. 

^  5.  In  this  case  one  FuUerton  gave  his  negotiable  note  to  4Mas8.R.d5, 
Kerr ;  he  endorsed  it  to  Gill,  and  he  to  Richardson,  his  trus-  Selfridge  v.  ' 
tee  ;  this  trustee  received  the  \frhole  of  the  note  of  Gill,  the  sec-  f^^  ^  *™*' 
ond  endorser  ;  then  received  a  dividend  of  the  estate  of  Kerr, 
the  first  endorser,  he  being  a  bankrupt.     Held,  this  dividend 
was  received  to  Gill's  use,  and  so  Richardson  was  his  trustee. 
When  Gill  had  paid  the  note,  it  became  his  property  to  collect 
what  he  could  of  it  of  the  maker,  and  endorser  before  him. 
Walton  V.  Shelly,  at  large,  M'Nally,  83,  86. 
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Ch.  90.  ^  6.  Held|  in  this  case,  if  one  indorse  a  note  so  as  not  to 
Art.  10.  be  liable,  he  is  a  witness  to  prove  the  making  of  the  note  ; 
v.ri^^v-^  having  parted  with  his  property,  and  not  being  liable  he  has 
3Mas«.  R.  not  guy  interest  in  the  note,  nor  in  fact,  in  the  question. 
Steams!^  ^  $  "^  '^^^^  ^^^  ^°  action  of  assumpsit  on  a  bill  of  exchange, 
Gardue  •.  the  payee  against  the  acceptor,— -(bill  a  mere  cover) ;  and 
c"rt  ^Eo"*^  ^®'^'  ^^^  drawer  was  a  competent  witness  to  prove  it  so  on  a 
ton,  Oct.  second  trial.  The  bill  arid  declaration  were  in  common  form. 
i79ff.  The  facts  were,  William  Gray,  the  deft.,  owned  a  vessel,  of 

which  one  Henderson  was  master,  and  sent  her  on  a  West  In- 
dia voyage,  and  authorized  the  master  to  buy  a  cargo  there  for 
her,  and  draw  on  Gray  for  the  amount ;  and  he  engaged  to  ac- 
cept the  bills.  Henderson  went  to  Guadaloupe,  and  there 
delivered  his  letter  to  Gardue,  of  whom  it  was  stated  Hen- 
derson bought  thirty  one  hogsheads  of  sugar,  and  drew  a  bill  in 
his  favour  for  about  $2,300  on  Gray,  payable  in  thirty  days 
after  sight.  Gray  refused  to  pay  it,  (the  sugar  had  been  cap- 
tured and  condemned).  The  declaration  stated.  Gray  ha^  ac- 
cepted the  bill  and  refused  to  pay  it,  and  protest  for  non-pay- 
ment in  common  form.  There  was  no  acceptance  but  the  letter, 
which  the  pit.  urged  was  enough,  and  cited  Pillans  &  Rose  tr. 
Van  Merops  b  Hopkins,  3  Burr.  1663.  The  real  defence 
was,  that  Gardue,  a  Feenchman  in  Guadaloupe,  wishing  to 
get  his  property  to  the  United  States,  and  to  save  it  from  capr 
ture  by  the  British,  agreed  with  Henderson  to  take  the  sugar 
on  freight,  and  land  it  in  Salem  for  Gardue,  he  paying  freight 
file. ;  but  to  cover  the  property,  and  deceive  the  British,  it 
was  further  covertly  agreed,  that  by  the  papers,  it  should  ap- 
pear Henderson  had  purchased  the  sugars,  and  had  them  on 
cargo  as  Gray's  property,  and  as  a  part  of  this  concealed 
transaction,  gave  the  said  bill,  which  was  never  bondfide^  or 
intended  to  be  paid.  To  prove  this,  one  Webb's  deposition 
was  read,  and  then  Gray  offered  Henderson,  the  drawer,  to 
prove  these  facts,  as  a  witness.  The  pit.  (Gardue's  adm.  now 
admitted,  he  being  dead,  pending  the  action,)  objected :  1. 
That  Henderson  was  interested  :  2.  That  he  had  put  his 
name  to  the  bill  as  a  party,  as  true  and  boTid  fide^  as  every 
party  to  such  negotiable  paper  virtually  says  by  his  signing, 
that  such  paper  is  genuine ;  and  therefore  now  he  could  not 
be  admitted  to  say  it  was  not  so.  But  the  court  admitted  him, 
and  then,  the  pit.  discontinued  his  action. 

^  8.  First.  As  to  Henderson's  interest  the  court  said,  he 
was  called  by  Gray  to  discharge  the  acceptance,  and  thereby 
might  make  himself  liable  as  drawer  to  pay  the  bill,  and  so 
was  produced  to  swear  against  his  own  interest,  and  one's  tes- 
timony is  always  good  when  he  so  swears ;  and  that  if  after 
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sworn  he  shall  offer  to  swear  iir  favour  of  his  owd  interest,  the    Ch.  90. 
court  will  stop  him  as  to  that  part  of  his  testimony.  Art.  10. 

^  9.  Second.  As  to  Henderson's  discrediting  his  bill,  it  was  Vi^^v-^^ 
much  urged,  that  no  party  to  an  instrument  shall  be  allowed 
to  give  evidence  to  contradict  it,  and  cited  Walton  v.  Shelly, 
1  D.  b  E.  296,  in  which  case  the  witness  rejected  had  en- 
dorsed negotiable  notes,  the  ground  of  the  bond  sued,  and 
which  he  was  called  to  prove  usurious ;  and  Bent  &  Baker 
confined  this  rule  to  negotiable  paper.  Same  principle,  one  igg^**"*'  ^**' 
cannot  invalidate  a  negotiable  note  he  has  signed. 

?^  10.  JVb^c.  While  negotiable  paper  remains  among  the 
original  parties,  who  are  privy  to  all  the  circumstances  of  the 
contract,  it  in  fact  has  only  the  qualities  of  non-negotiable 
paper,  and  its  negotiable  qualities  take  effect,  in  fact,  only 
when  negotiated,  and  passed  into  the  hands  of  a  third  person, 
who  must  be  presumed  to  be  a  stranger  to  any  fraud,  or  usury, 
or  peculiar  circumstances  that  took  place  in  forming  the  ori- 
ginal contract ;  therefore  it  may  be  entitled  to  the  privileges 
of  negotiable  paper  only  when  it  has  been  negotiated. 

^  1 1 .  In  an  action  against  the  drawer  of  a  bill  the  acceptor  Peak^'s  E. 
is  a  witness  to  prove  no  effects  in  his  hands,  for  though  by  I^q^^^^J^^ 
supporting  the  action  against  the  drawer,  he  relieves  himself 
from  the  holder's  suit,  yet  he  gives  an  action  against  himself 
at  the  drawer's  suit ;  so  within  the  rule.  Ch.  90,  a.  1,  s.  32, 
a.  1,  s.  9. 

^  12.  A  is  indicted  for  forging  a  note,  the  endorser  is  not  a  ^  D.&E.296, 
witness,  as  he  has  given  it  credit,  but  he  is  a  witness  if  he  has  sheny*— 
paid  it,  and  the  note  has  ceased  to  circulate.  8D.&E.  34. 

Where  evidence  may  be  given  to  impeach  a  note,  or  not,  in  —See  Ch. 
the  hands  of  the  endorsee.    See  Ch.  20,  a.  18 ;  Ch.  20,  a.  15  MaM.'R. 
10,  s.  21.  223. 

^13.  In  an  action  by  the  endorsee  of  a  bill  against  the  ac-  7D.&iE.60i, 
ceptor,  the  payee  became  endorser,  was  admitted  as  a  witness  JT[^?!°®  t 
to  prove  it  originally  void ;  as  that  it  was  made  in  London  scc  Ch^2ot' 
instead  of  Hamburg,  so  void  for  want  of  a  stamp.     Three  a.  21.-1  Day's 
judges  against  Ashhurst,  and  is  contrary  to  all  the  American  £fg^°  ^^y^* 
cases.     See  many  cases,   1   Phil.  Ev.  34,  35,  English  and  29s.         ' 
American  ;  point  not  settled. 

^  14.  A  negotiable  contract,  bill,  or  note,  carries  with  it  C^***^  ®" 
internal  evidence  of  consideration,  like  a  bond  or  specialty,  i2.-!lKen-  ' 
and  they  do  not  class  in  this  respect  with  the  third  description  tncky  Sta- 
of  contracts,  that  is,  parol  or  simple  contracts,  but  with  the  ^"*J7*J|^*^J^; 
second,  that  is  specialties ;  first  being  matters  of  record.    And  gdiated'biiit 
therefore,  the  deft,  is  not  at  liberty  to  prove  that  he  received  of  exchange. 
no  consideration,  unless  in  an  action  brought  against  him  by 
the  person  with  whom  he  was  immediately  concerned  in  the 
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Ch.  90.  negotiation  of  the  instrument,  or  by  a  person  who  has  given  no 
Art.  10.  value  for  it,"  [or  unless  the  holder  receives  it  When  overdue.] 
K^^^w^\j  $  15.  As  to  these  contracts  there  is  one  general  rule  com- 
cbitty,  276  mon  in  all  pleadings  and  issues.  The  evidence  must  prove 
to  29 J,  in  the  '<  every  thing  put  in  issue  and  no  more  ;"  and  whatever  is  not 
^^  °'  denied,  is  admitted  by  the  pleadings,  and  only  what  is  ex- 

pressly denied  need  be  proved.  On  the  general  issue  the 
contract  must  be  proved,  as  in  other  cases,  and  the  pit's, 
interest  id  it.  But  if  the  acceptor  of  a  bill,  or  endorser  of  a 
note  be  sued,  the  handwriting  of  the  drawer  or  maker  need 
not  be  proved ;  for  he  by  his  acceptance  or  endorsement  ad- 
mits the  handwriting  of  those  before  him  on  the  instrument. 
But  see  below. 
Chilly, 65.  §  16.  "Between  the  drawer  and  acceptor,  the  drawer  and 

payee  and  his  agent ;  and  the  endorsee  and  his  immediate 
endorser,  the  want  of  consideration  or  the  sufficiency  of  the 
amount  thereof,  may  be  questioned,"  and  evidence  accord- 
ingly. But  the  American  editor  adds  a  quaere  and  says,  that 
none  of  the  cases  cited  by  Chitty  support  his  position.  It  may 
be  useful  to  examine  therefore  his  position.  Chitty  cites. 
SirR.  674  ^17.  This  was  an  action  by  the  payee  of  a  promissory 

Jeffenes  v.     note  against  the  maker.    The  Chief  Justice  admitted  the  deft. 
Aastin.  jQ  prove  it  was  delivered  as  an  escrow^  viz.  as  a  reward,  if  the 

ph.  procured  the  deft,  to  be  restored  to  an  office,  and  as  he 
did  not,  verdict  for  the  deft.     So  here  the  consideration  was 
inquired  into  between  promisor  and  promisee,  and  this  is  every 
day's  practice,  as  in  cases  of  usury  &c.,  on  the  ground,  the  law 
presumes  a  good  consideration  only  till  the  contrary  is  proved, 
and  as  between  the  original  parties  the  consideration  may  be 
2  D.  &lE.  71.  6^3<^>ii6d.     Ashhurst  J.  said,  in  case  of  a  bill  of  exchange  as 
—Bull.  N.  P.  between  drawer  and  payee,  the  consideration  may  be  gone 
274, 275,  and  juto,  not  between  the  drawer  and  endorsee  ;  also  Buller,  who 
Briggs,  Rob-  States  Jefferies  v,  Austin,  and  says,  '*  it  seems  a  reasonable  dis- 
insoo  V.         tinction  which  has  been  taken  between  an  action  between  the 
« 'nanMy^  parties  themselves,  in  which  case  evidence  may  be  given  to 
2  Bl.  Com.  ~"  impeach  the  promise,  and  an  action  by  or  against  a  third  per- 
^^v  son,  viz.  an  endorsee  or  an  acceptor."    Buller  also,  274,  276, 

cited  Robinson  t^.  Bland,  in  which  case  the  consideration  (a 
gaming  one)  was  impeached,  against  an  endorsee ;  also  3  D. 
&  E.  421,  where  Lord  Kenyon  said,  if  ''  a  bill  of  exchange 
be  given  without  consideration,  it  is  nudum  pactum ;"  "  or  if 
for  an  illegal  consideration,  the  whole  matter  may  be  examin- 
ed." Also  Blackstone's  opinion,  that  "  every  promissory  note 
from  the  subscription  of  the  drawer  carries  with  it  an  internal 
evidence  of  a  good  consideration,"  against  which  he  shall  not 
be  allowed  to  aver  a  want  of  consideration.  But  Christian  in 
bis  notes  and  Fonblanque  bold  clearly,  this  is  true  only  in 
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regard  to  the  endorsee,  and  not  as  to  the  payee,  and  cites  Ch.  90. 
Sira.  674,  and  Bull.  N.  P.  274.  The  American  editor  ob-  ArU  10. 
serves,  that  '*  Chitty  says,  that  the  want  of  a  consideration  may  v^^^v*^^  ^* 
be  relied  on,  but  not  one  of  the  decisions  which  he  cites  will 
bear  him  out,''  and  Judge  Livingston  as  saying  this.  Bat 
Judge  Livingston  is  not  entirely  correct,  for  one  authority 
cited  by  Chitty  does  bear  him  out  as  far  as  one  authority  will 
go,  that  is.  Lord  Kenyon's,  where  he  says  as  above,  *'if  a  bill  of 
exchange  be  given  without  consideration  it  is  nudum  pactum,^* 
The  same  judge  admits,  as  to  the  payee  the  maker  may  shew 
failure  of  consideration,  "  and  in  all  cases  he  may  insist  on  the 
illegality  of  it."  It  is  roost  difficuh  to  see  why  the  failure  of  a 
consideration  should  be  allowed  the  maker  in  evidence,  and 
not  the  want  of  consideration.  On  the  whole  is  it  not  most 
clear,  that  want  of  consideration  in  a  note  or  bill  may  be  prov* 
ed  as  between  the  original  parties  to  it  ?  Though  a  considera- 
tion will  be  presumed  till  the  contrary  is  proved.  See  Ch.  1, 
Contracts  and  Considerations ;  Ch.  .2 ;  Ch.  20,  Bills  and 
Notes ;  and  Ch.  93,  Parol  Evidence. 

$  18.  In  this  case  the  court  decided,  that  altering  the  date  4D  bE.a20 
of  a  note  avoids  it,  or  of  a  bill  of  exchange  by  which  the  pay-  ^^^'^^ 
rnent  was  accelerated,  and  after  accepted  ;  and  so  effectually,.  Miller—*' 
that  even  an  innocent  holder  for  a  valuable  consideration  can-  Ch.  on  P.  lO. 
not  support  an  action  on  it.  "^!*'"^'^^' 

^19.  The  drawer  of  a  bill  is  sued,  ifae  acceptor  is  a  wit- 
ness to  prove  no  effects  in  his  hands ;  and  where  the  endorser 
of  a  note  was  sued,  the  maker  was  admitted  to  prove  the  date 
altered.  The  endorsee  sued  the  maker  of  a  note  and  the  en- 
dorser's letters  were  not  admitted  to  impeach  the  pit's,  title, 
though  endorsed  when  overdue  ;  tbe  endorser's  letters  are  not 
the  best  evidence  to  this  purpose ;  as  if  his  letters  be  evi- 
dence, he  is  a  witness.  Though  the  acceptance  or  a  bill,  or 
the  endorsement  of  a  note  admits  the  signatures  of  all  names 
necessarily  before  on  it,  yet  this  rule  is  with  this  exception,  Chitty,  306. 
to  wit,  either  must  be  with  the  sight^  of  the  bill  or  note,  for 
without  it  the  pit.  roust  prove  the  drawer's  handwriting,  as 
evidence  the  instrument  has  been  made.  If  there  be  a  parol 
acceptance  of  a  bill,  a  witness  is  competent  to  prove  the  fact. 

^  20.  The  confession  of  any  one*of  several  endorsers  not  Chitty,  289. 
in  partnership,  vrill  not  be  sufficient  evidence  of  an  endorse- 
ment, except  against  the  party  making  such  admission. 
"  However,  the  admission  of  the  first  endorser  of  his  hand- 
writing has  been  holden  sufficient  evidence  in  an  action  against 
the  maker  of  the  note." 

^  21.  Where  a  person  having  a  bill  of  exchange  in  his  pos-  Peake*8  E. 
session,  endorsed  a  receipt  in  a  fictitious  ijame  on  it,  the  ac-  ^'^^  *' 
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Ch.  90.    ceptor  was  held  not  to  be  a  competent  witness  to  pro\re  the 

Art.  10.    payment,  without  a  release  from  the  endorsee. 

^.^p-v^^^      ^  22.  Assumpsit  on  a  promissory  note  originally  and  truly 

7  ^^-^^      dated  March  23,  1805,  and  altered  to  March  23,  1803.   The 

Pwkerv!       pay^e  endorsed  it  thus  :  ^'  I  am  not  to  be  holden  ;  (or  value 

Hanson  jr.-—  received  pay  the  contents  to  Nathaniel  Parker. 

in^E^if *■  Bartholomew  Tabob/' 

Held,  this  endorser  was  a  competent  witness  to  prove  the 
alteration,  for  the  note  was  ^^  not  objected  to  as  origbally  void, 
but  as  having  been  fraudulently  altered.   Not  proved  if  altered 
before  or  after  the  endorsement ;  if  before,  the  endorser  was 
admitted  a  witness  to  avoid  the  security  he  sanctioned. 
9  Mass.  R.  65.      ^  23.  Assumpsit  by  the  payee  against  the  acceptors  of  a  bill 
LotalTSaL    ^"^'^  "^^  Lemuel  Weeks  &  Son.     When  they  drew  it  they 
—2  Fhii.  £v.  exhibited  to  the  payee  an  absolute  engagement  on  the  draw- 
^'  er's  part  to  accept  it,  and  at  the  same  time  stated  to  him  cer- 

tain conditions  and  restrictions  to  which  the  engagement  was 
subject.  Drawers  are  witnesses  to  prove  this  statement.  The 
absolute  engagement  to  accept  was  in  a  letter  of  one  of  the 
drawers  (of  Liverpool) ;  the  conditions  &c.  were  certain 
shipments  to  be  made  by  Weeks  b  Son  to  the  defts.  The 
acceptor  may  accept  verbally,  and  restrict  his  acceptance  by 
verbal  explanations.  The  pit.  knew  the  conditions  and  knew 
of  the  conditional  acceptance  ;  Weeks  had  no  interest  in  the 
suit  or  even  question-— was  liable  in  all  events.  But  was  ha 
not  admitted  to  invalidate  a  neaotiable  contract  he  had  signed 
as  drawer,  and  sanctioned  by  bis  name,  and  for  a  cause  that 
existed  when  he  put  his  name  to  it  ?  This  point  does  not  ap- 
pear to  have  been  much  attended  to ;  as  the  bill  had  not  been 
endorsed,  was  it  not  conceived  it  had  not  assumed  its  nego- 
tiable character?. 
6  Johns.  R.  ^  ^^'  ^  these  and  other  cases  whenever  a  witness  in  any 
623>  642,  stage  of  a  cause,  in  law  and  equity,  discovers  himself  to  be  in- 
uTerror^a"'  ^^^®s^^»  ^'^  testimony  may  be  rejected  and  laid  out  of  the 
Vero.  468.  case ;  and  it  is  immaterial  in  what  manner  he  appears  to  be 
interested ;  this  being  a  principle  of  the  common  law,  the 
practice  upon  it  must  be  general  in  all  our  courts. 

1  Dal.  272,  $  25..  Action,  endorsee  against  the  first  endorser  of  a  bill 
Steiomits  «.  of  exchange.  And  held,  the  pit's,  immediately  preceding  en- 
Came,  dorser  cannot  be  made  a  witness  by  striking  his  name  on  the 

first  and  third  of  the  set,  though  suggested  the  second  bill  is 
lost ;  for  he  still  would  remain  on  the  second  bill  of  the  set, 
the  same  thing  as  remaining  on  all,  as  all  could  be  recovered 
on  that,  especially  if  not  in  fact  lost. 

2  Dal.  194,         ^  36*  The  original  payee  became  endorser,  and  became  a 

Siuie  V.        bankrupt,  is  not  a  witness  to  prove  the  want  of  consideration. 

Lynch,  *  ' 

Pleasants   r.  Pcmberton.— 2  Bin.  164.— 2  Dal.  241 » 242,  Commonwealth  v.  Ross. 
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in  an  action  hj  the  endorsee  against  the  drawer.  The  rule  has    Ch.  90. 
its  exceptions,  that  a  witness  ^all  not  be  admitted  to  contradict    Art.  10. 
or  explain  his  owp  deed  or  instrument,  the  exceptions  limit  ^t  ^^vx^ 
as  in  Massachusetts  generally.     A  guardian  who  had  given  a 
receipt  for  money,  was  deemed  a  competent  witness  after  he 
was  released.     The  endorser  of  a  note,  who  is  liable  to  the 
holder,  is  not  a  competent  witness,  on  an  indictment  for  forg- 
mg  the  name  of  the  drawer ;    secus  if  be  had  paid  the  note* 
The  first  part  of  the  decision  was  on  the  old  rule  probably,  and 
not  now  law,  as  the  proceedings  on  this  indictifient,  according 
to  modem  authorities,  could  have  np  bearing  on  any  civil  ac^ 
tion  in  which  this  endorser's  liability  should  come  in  question. 
Nearly  the  same  rule  exists  in  New  York.  ■  2  Johns.  R.  165; 
1  Caines,  267,  Winton  v.  Saidler,  258  ;   1  Johns.  R.  272. 

^  27.  Entry  sur  disseizin  in  Worcester.  Held,  the  incom-  n  Mass.  It 
petency  of  a  witness  to  defeat,  by  his  testimony,  an  instrument  3^»  ^^^I?'*" 
to  which  he  is  a  party,  is  confined  to  parties  to  negotiable  in-  ^^^  |,.  ^J 
struments  :  2.  A  conveyance  of  land  made  in  consideration  ton. 
of  a  composition  of  felony,  cannot  be  avoided  by  the  grant- 
or. This  materia],  well  considered  case,  was  briefly  thus : 
One  Betsey  Flagg'  had  a  small  estate  in  dower,  and  Hudsoo 
and  Fiske  suspecting  she  had  knowingly  received  stolen  goods 
they  had  lost,  applied  to  her,  accused  her,  and  got  a  deed 
from  her  of  Uiis  estate,  (consideration  named  in  it,  $250,) 
towards  indemnifying  them,  giving  her  two  dollars  as  matter 
of  fprm  ;  they  gave  a  deed  of  it  to  the  tenant,  Eaton,  and  the 
court  presumed  he  was  a  hon&fide  purchaser,  as  the  contrary 
was  not  proved  ;  after  near  two  years  she  entered  on  the  estate 
to  avoid  her  deed  to  Hudson  and  Fiske,  and  made  a  deed  to 
the  demandants,  the  consideration  her  pauper  support.  The 
court  held,  first,  as  above,  she  was  a  competent  witness  to  tes- 
tify, in  order  to  defeat  her  deed  to  H.  and  F.  not  being  a  ne- 
gotiable instrument ;  but,  second,  she  could  not  defeat  it,  the 
said  composition  of  felony,  though  in  it  her  motive  was  to 
avmd  prosecution  and  imprisonment,  was  an  immoral  and  un- 
lawful act  to  which  she  was  as  much  a  party  as  H.  and  F., 
BO  in  pari  delicto  ;  and  as  her  deed  to  them  duly  acknowl- 
edged and  recorded,  gave  them  full  possession  of  this  estate, 
the  rule  of  law,  melior  est  conditio  possidentis^  applied  in  their 
favour,  and  the  exception  to  it  did  not  aid  her,  which  excep- 
tion only  aids  an  oppressed  party,  as  the  borrower  in  usury 
oppressed  by  the  lender  be.,  and  she  was  not  such  oppressed  is  Mass.  R. 
party;-  duress  mentioned  was  not  proved.     But  though  she  ^^'j  ^^j^ 

ij  •J11111  1  ti«    deed  held 

could  not  avoid  her  deed  by  her  entry  on  the  estate,  yet  the  ef-  yoid  for  du- 
fect  of  her  testimony  seems  to  have  been  to  avoid  it  by  prov-  rew,  and  cn- 
ing  it  fraudulent,  unless  valid  in  eflFect,  because  she  was  a  par-  ^orccsie/r  * 
ty  to  the  unlawful  act,  but  if  she  was,  the  facts  being  disclos-  Eaton. 


446  EVIDENCE- 

Ch.  90.    ed,  how  ought  an  after  bona  fide  purchaseri  for  a  valuable  con- 
Art.  11.  sideratioD,  to  be  afiected  by  a  prior  deed,  proved  to  have  beea 
v.ri^^v*^   thus  fraudulent,  and  against  law  and  morality  f 
14  Mass.  R.        §  28.    Endorsee  sues  the  endorser  of  a  note,  the  maker  is 
Batier.  ^^^  ^  witness  without  a  release  :     2.  Party  to  a  note  in  a  bank 

is  not  bound  by  the  usage  of  it,  unless  it  appears  he  has 
knowledge  of  that  usage.   As  to  the  maker's  being  a  witness, 
15  Johns.  R.  270,  contra. 
1  Day's  Cain      ^  ^^*    ^°®  ^^^  ^^^  given  a  lease  for  fifteen  years,  is  not  a 
£.  17, 19,  Ai-  witness  to  prove  it  was  intended  for  one  year,  and   so  void  ; 
len  V,  Hoi-      sy^h  a  lease,  though  not  acknowledged  as  the  statute  requires, 
^°''  is  yet  evidence  of  possession  and  may  be  admitted. 

3  Day's  Ca.  '  §  ^0.  A  and  B  made  their  joint  note.  A  became  a  bank* 
909,  Howard  rupt  under  the  laws  of  the  United  States.  B  was  sued.  Held, 
Ch^90*a"f**  that  A's  admission  was  evidence  against  B,  because  Awasin- 
17.'    '  '  '  '  terested  ;  for  if  a  recovery  against  B,  be  could  compel  A  to 

indemnify  him.      Here  the  possibility  or  probability  of  a  fu- 
ture action  against  A,  was  his  interest  that  excluded  him. 

4  Day's  Ca.  ^31.  The  endorsee  sues  the  endorser  on  a  promissory 
108,  Cowles  note  ;  the  maker,  for  whose  accommodation  the  deft,  endors- 
V.  1  cox.  ^^  j^  ^  J  ^^^  1^^^  secured  the  deft,  by  a  mortgage,  not  a  wit- 
ness for  the  deft.,  being  interested  in  the  event  of  the  suit ;  not 
directly,  but  if  judgment  against  the  endorser  then  the  maker 
would  be  liable  to  indemnify  him.  Same  principle,  Sheldon 
«.  Ackley,  4  Day's  Ca.  453 ;  an  endorsee  sued  the  endorser; 
an  officer  had  in  his  hands  an  execution  in  a  suit  on  it  against 
the  maker,  and  seized  property  less  than  the  debt,  and  then  re- 
leased it  to  the  debtor,  and  took  his  body.  Held,  the  officer 
was  not  a  witness  to  prove  the  relinquishment,  as  his  testimo- 
ny was  to  protect  himself  from  a  suit  by  subjecting  the  deft* 

Art.  11.  §  1.  There  are  several  cases  in  which  persons 
219, 221 ;  the  ^^  called  as  witnesses,  though  not  often,  whose  interest  may 
interest  that  or  may  not  exclude  their  evidence,  according  to  circumstan- 
com*^e?ent*°"  ^®^»  *  ^®^  ^^  which  cases  will  be  collected  in  this  article,  not 
must  be  le-  falling  properly  within  any  of  the  few  divisions  made  on  the 
^l ;  his  feel-  subject  of  evidence. 

rary^obiiga^"  §  ^*  Bankruptcy.  In  cases  of  bankruptcies  and  insolven- 
tion  to  pay  or  cies,  it  is  a  general  rule  that  no  creditor,  nor  the  bankrupt  can 
?°?l"\"^®'  ^  be  a  witness  to  any  facts  tending  to  increase  the  fund  of  the 

but  to  hw  1.     .u       1     •  u-  _^'  r  •*    L   *  • 

credit.  estate,  as  he  thereby  increases  his  own  proportion  of  it,  but  is 

1  stra.  607.  a  good  witness,  if  willing  to  be  one,  to  decrease  it ;  hence  nei- 
n4*-^'eake'8  ^®^  ^^^  ^®  *  witness  to  the  bankrupt's  having  lost  money  by 
£  120.—  gaming  ;  neither  can  a  creditor  prove  the  act  of  bankruptcy,  for 
M'Naliy,  77    jjg  jg  interested  to  support  the  commission,  unless  he  release 

^'  his  debt  to  the  assignees,  as  then  he  has  no  interest. 

2W.  B1.1273,  ^  3.  But  a  creditor,  who  has  sold  his  chance  of  recovering 
^^Furfon^*^  a  debt,  and  whose  interest  is  thereby  removed,  may  be  a  wit- 
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ness  to  prove  the  petltioiiing  creditor's  debt,  in  an  action  by  the    Ch.  90. 
assignees ;  and  generally  to  support  a  commission  of  bankruptcy.     Art.  1 1 . 

^  4.  In  this  cBSOi  which  was  an  action  between  other  par-  s.^"v^*>^ 
ties,  held,  the  petitioning  creditor  was  a  competent  witness  ^^  ?* 
to  prove  his  own  debt  on  which  a  commission  issued.     This  ton«.Fi!^a^ 
was  a  real  action,  in  which  the  demandant  claimed  on  a  levy  too. 
on  the  lands  demanded,  and  the  tenant  under  Trescott,  ad- 
mitted in  the  defence,  who  purchased  of  Whitney,  assignee  of 
Farrington,  the  demandant,  who  had  been  declared  a  badLrupt, 
for  he  had  no  mterest  in  the  cause. 

^  5.  In  this  case  the  court  held,  that  such  was  the  interest  s  stm.  flso, 
of  the  bankrupt,  that  no  release  could  make  him  a  witness  to  ^>1<^  '•  ^u>^- 
prove  bis  own  act  of  bankruptcy,     ,  *"* 

§  6,  Nor  can  he  be,  though  he  has  obtained  bis  certificate,  2  h.  bi.  279, 
to  prove  the  debt  of  the  petitioning  creditor,  nor  any  other  Chapman  & 
fact  necessary  to  support  the  commission.    But  see  Anstr.  ^  'Gardner. 
604,  Selby  ».  Crew. 

$  7.  And  if  a  joint  commission  issue  against  two,  one  is  not  same,  Flow- 
a  witness  to  prove  an  act  of  bankruptcy  in  the  other,  for  he  is  •r  «•  Herbert. 
interested  to  support  a  commission. 

%  8.  Biit  his  aUowance  being  paid,  he  is  a  witness,  for  he  is  c^owp.  70, 
not  bound  to  refund;  or  after  his  certi6cate  is  obtained  be  may  ^^[l^* 
release  his  allowance  to  the  assignees,  and  then  b«  even  a  witr.  Brown,  2^. 
Hess  to  increase  the  fund,  for  he  has  then  no  interest  in  h. 

^  9.  Fargeriei  ^c,  interest  of  those  affected  by  them.     Li  |«e  3^^^^^'^ 
a  great  many  cases  persons  called  as  witnesses  have  their  in«-   '  '*      ^' 
terest  or  property  affected  by  forgeries,  and  other  crimes,  who 
are  admitted  or  not  according  to  circumstances. 

This  was  an  indictment  for  usury,  and  it  was  held,  that  the  ^Maas.  lt.66, 
borrower  was  a  competent  wimess  to  entitle  one  to  a  moiety  wealth^e!* 
of  the  penalty  ;  but  it  must  appear  on  the  record  that  he  pro»>  Froit^iPhll. 
ecuted,  complained,  and  sued  for  it ;   and  this  within  a  year  m^m^i'"*^^ 
after  the  offence  was  committed.  ^' 

{^  10.  So  where  one  was  indicted  for  fcNrging  the  receipt  of  Bal.N.P.289. 
A,  he  having  recovered  the  money  from  the  prisoner,  was  ad^-  Zcoft'e^' 
nutted  a  witness  to  prove  the  forgery ;  though  in  England  it  Bac.  Abr.^. 
is  a  general  rule  of  evidence,  that  a  person  whose  hand  is  forg-  — ^  Salk.289i 
ed  is  not  a  witness  to  prove  the  forgery.  East's  C.  L.  993, 1 003. 

So  if  one  be  indicted  for  perjury  on  the  statute,  the  person  2  Haw.  483. 
injured  thereby  cannotbe  a  witness,  because  the  statute  gives  I^'ga*'L.^^' 
him  £10;  but  he  is  a  witness  if  the  indictment  be  at  commoti  3  g^^'  i^^T" 
law.    Phillips  doubts  the  rule  ;  in  New  York  not  settled.         —4  Johns,  k 

$  11.  In  this  case  Snell  was  indicted  for  passing  a  forged  ^'g^j^g^ 
instrument,  which  was  secreted  to  protect  the  offender.  The  ee,  Common- 
court  held,  that  the  person,  one  Smith,  whose  name  was  fcm*  wealth  v. 

*^  ^    Snell)  like 


e,  M'Nally,  238,239.-1  Day's  Ca.iD  £.  lOO^Evidsnee  the  forged  note  is  in  the  defl*s. 
hands,  Is  admissible,  Eofs «.  Mrace. 
VOL.  nx.  56 
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Ch.  90.    ed,  and  who  had  seen  the  bstniment  and  copied  it,  was  a 
Art,  1 1 .  competent  witness  to  prove  it  a  forgery ;   and  the  production 
v^^^/^<^^  of  the  instrument  itself  was  dispensed  with^      In  this  case 
See  Ej^^sJ    some  material  distinctions  were  noticed.    The  court  said^for- 
283.!L6  Bos.  "^erly  it  was  held,  in  civil  and  criminal  prosecutions,  the  wit- 
&  P.  87.-^     ness  was  incompetent,  ^'  if  he  was  interested  in  the  question ;" 
su«'m— ^  hut  now  the  rule  is,  to  admit  him  if  not  "  interested  in  the 
Bui.  N.P.289.  event  of  the  suit,"  ''  or  unless  the  verdict  in  the  cause,  which 
—Leach's  Cr.  ever  Way  it  may  be  found,  ceuld  be  given  in  evidence  in  any 
Ha\^prc.     ^^^^^  action  in  which  he  was  a  party  j"  that  in  England  if  A's 
ch.  46,  a.  it  name  be  forged  he  is  not  a  witness ;  *^  for  be  is  considered  as 
interested,  because  if  the  instrument  is  found  by  the  verdict 
to  be  a  forgery,  it  is  impounded  by  the  court,  so  that  it  can- 
not again  be  used  in  evidence  in  an  action  against  him :"   But 
in  this  State,  for  thirty  years  at  least,  **  a  witness  has  been  con- 
sidered as  competent,  both  in  criminal  and  civil  prosecutions, 
unless  he  was  interested  in  the  event  of  the  suit  r'     Like  law 
in  Pennsylvania,  1  Dall.  110 ;  2  Dall.  239 ;   1  Yeates,  401  f 
That  in  this  case,  whether  the  deft,  was  convicted  or  notj 
Smith  might  be  sued  on  the  note  in  question,  as  a  genuine  one, 
*'  and  the  verdict  on  this  indictment  could  not  be  given  in  evi- 
dence ;"  for  though  an  instrument  found  by  the  verdict  to  be 
forged  was  retained  on  the  files  of  the  court,  yet  any  one  in- 
terested may  have  a  copy  by  which  to  form  his  writ,  **  and  a 
duces  tecum  to  the  clerk  to  bring  the  original  into  court  at  the 
trial ;"  also  that  it  was  proper  to  admit  other  evidence  to  prove 
the  forgery  in  a  case  like  this,  than  the  instrument  itself,  be. 
P!7>^^»      §  12.  So  in  Connecticut  it  was  decided,  that  if  A  prosecute 
!^      '*    '  B  for  falsely  and  deceitfully  affirmmg  C  a  man  of  property, 
whereby  A  was  induced  to  trust  C,  C  is  a  witness  to  prove 
the  facts,  though  the  note  be  not  paid. 
Cowp.770.—     *^  13.  So  in  nqui  tarn  action,  the  borrower  on  ifturyisa 
ISahams^*'  witncss.     So  in  an  action  for  usury,  brought  against  one  by  a 

SU  imn,  V.     third  person,  the  borrower  is  a  good  witness  to  prove  the 
ann.— 1       borrowing  of  the  money  and  the  payment  of  it ;  according  to 
^I'pbH.  eV.  S^^*  ^^^9  °^^  ^  witness,  except  he  has  paid ;  in  our  practice 
92  to  96.        is  a  witness,  paid  or  not.     See  Debt,  qui  iam^  Ch.  153. 
Peake's£.99>      ^14.  Peake,  in  his  Law  of  Evidence,  lays  down  the  same 
iw,  jvj,  ii».  ^^jjgg  gg  j^j.g  jj^j  down  in  Snell's  cas^,  nearly,  as  to  the  cause 
and  the  verdict,  and  observes,  that  '^  the  cases  on  this  point  are 
so  contradictory  that  it  is  impossible  to  attempt  to   reconcile 
them ;"  and  cites  Rex  v.  Whiting,  Salk.  283 ;  Rex  v.  iOlie, 
Stra.  104 ;  Rex  v.  Nunez,  2  Stra.   1043,  as  one  way,  where 
one  affected  by  the  perjury  could  not  be  a  witness ;  and  Pan*s 
case,  1  Vent.  49  ;   and  1  Sid.  431,  as  directly  contrary.    So 
Rex  V.  Morse,  Stra.  595  ;  and  Abrahams  e.  Bonn,  as  over- 
turning Rex  9.  Whitbg ;  and  with  Abrabima  v*  Bunn  agrees 
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the  case,  Smith  v.  Prager ;  and  see  Martin  v.  Drayton,  2  D.  Ch.  90. 
b  E.  496.  1  PhiL  Ev.  92  cites  the  abo^e  English  cases,  ^^rt.  11. 
and  Rex  r.  Boston,  4  East,  581.  v^^^v-^ 

§  15.  And  b  cases  where  the  party  injured  cannot  fiossibly 
derive  any  benefit  from  the  verdict  in  the  criminal  prosecu- 
tion, as  in  indictments  for  assaults,  and  the  like  personal  inju- 
ries, his  competency,  on  account  of  interest,  has  never  been 
questioned  ;  but  where  he  whose  hand  is  forged  is  a  witness, 
while  he  can  be  had,  other  witnesses  are  not  admissible,  as  • 
where  paid  be.  Smith's  case,  East's  C.  L.  1000 ;  I  Phil. 
Evid.  92  to  96 ;  4  Dalla8,412. 

^16.  And  in  all  criminal  cases  as  in  civil,  one  interested 
may  be  made  a  witness  by  a  release. 

^17.  On  an  indictment  against  two  for  an  assault,  one  sub-  Stm.  633,  th 
mitted  and  was  fined,  and  he  also  was  admitted  a  witness  for  ^j^f^u  ,._ 
the  other,  as  after  punished  he  could  have  no  interest  in  the  i  Phii.  £v. 
prosecution.   2  Esp.  R.  552  ;   3  Esp.  R.  25 ;  Addis.  352.  6i,  62.— i 
And  in  several  criminal  cases,  persons  interested  are  admitted  3p^^.^^ 
witnesses  of  necessi^,  there  being  no  other  in  the  nature  of 
the  case. 

A,  being  cheated,  may  be  a  witness  to  prove  the  fact  on  *  ^aik.  286. 
the  indictment.     See  Rex  v.  Boston  &  al. 

A  widow  is  a  witness,  in  ejectment  brought  to  recover  lands  j^*^'^^^  p 
claimed  under  her  husband,  though  she  would  be  entitled  to  gen  r.  Van 
dower  in  these  lands.    This  is  correct,  if  the  recovery  afforded  Dugen. 
her  only  a  mere  or  remote  possibility  of  an  action  for  her  dow- 
er :  but  clearly  not,  if  the  result  of  the  recover}'  would  be  an 
action  for  her  clear  and  certain  for  the  recovery  of  her  dower 
in  these  lands ;   as   if  her  husband's  heirs  recover  on  his 
seizin  in  fee,  during  his  marriage  with  her. 

A  grantor  in  a  deed,  impeached  as  fraudulent,  if  released  ?^*^  j"*.^^" 
by  the  grantee  from  all  claims  whatever  on  account  of  his  cov-  ^  Frost  &^al 
enants  &cc.,  is  a  good  witness  to  disprove,  as  well  as  prove 
fraud.  The  objection  is  to  his  credit,  not  to  his  competency. 
On  the  principles  of  this  case,  a  grantor  who  makes  only  a 
quit-claim  deed  is  a  competent  witness  to  the  same  purposes ; 
so  to  prove  his  own  deed  fraudulent. 

If  several  be  charged  with  the  same  offence,  aiid  no  evi-  1  East,  318. 
dence  against  one  of  them,  he  shall  be  acquitted  before  the 
others  are  caUed  on  for  their  defence,  that  they  may  have  the 
benefit  of  his  testimony. 

^18.  Contractors  anstoerable.    It  is  a  rule,  if  A  contract  Feake's  e. 
with  B,  as  in  cases  of  warranties  &c.,  and  C  sue  B,  and  the  J[j,^"^^^"* 
effect  of  his  recovery  is  an  immediate  right  of  action  by  B 
against  A  on  his  contract,  A  is  not  a  witness  for  B,  till  re- 
leased by  him,  for  the  warrantor's  direct  interest  is  to  testify 
in  the  warrantee's  favour,  that  there  may  not  be   a  recovery 
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Ch.  90.    agtifist  him,  and  lo  that  be  may  have  do  right  of  aetioa 
Jiri.  11.    against  the  warrantor. 

v«^"v*^  ^19.  But  a  vendor  who  does  not  warrant  the  vendee's  ti« 
1  stra.  446,  de  *is  a  competent  witness  to  support  it ;  for  in  this  case  the 
Greeoslate.     Vendor  has  no  interest  as  to  the  property  in  suit,  nor  in  regard 

to  any  fiiture  action*  And  see  Emerson  v.  Andrews. 
3D.&E.908,      ^  20.  A  leased  to  B,  and  brought  covenant  for  rent;  the 
wood.'-^''^^    deft,  pleaded,  C  and  D  being  seized  in  fee  before  A  leased  to 
TauD.  461.—  B)  they  demised  to  E,  who  entered  on  the  deft's»  possession. 
Phil.  £v.  60.  j^  replied,  and  admitted  C  and  D  seiaed,  but  said  they  de« 
mised  to  the  pit.  before  they  demised  to  E,  and  C  was  ad- 
mitted a  witness  to  prove  the  point  in  issue  ;  for  the  verdict 
could  not  be  jn  evidence  in  any  action  that  might  afterwards 
be  brought  by  him  or  against  him.     Further,  see  Trelawney  v. 
Thomas,   1  H.  Bi.  303;   Hopkins  v^  Neal,  2  Stra.  1036; 
Carter  v.  Pearce,  1  D.  b  E.  163 ;  Clutterbuck  «•  Hunting-^ 
tower,  1  Stra.  506 ;  Goodacre  o.  Breame,  Peake's  Cases,  174  ; 
French  v.  Backhouse,  Same  e.  Fulston,  6  Burr.  9727. 
Peake's  E.  So  if  I  contract  with  A  to  build  me  a  house,  and  he  with  B 

ch^'d^r^  '-    to  do  a  part,  and  B  sues  A,  I  am  not  a  witness  for  B  till  I  am 

^  ^  ^^'      released  by  him,  for  if  he  fail  against  A,  he  may  sue  me. 

PeakesE.92.      ^21.  Partictps  mmtjitt.     Generally  he  is  a  witness  for 

fies^sse  ^'   ^®  P'^*  ^^  prosecutor  in  evary  case,  though  left  out  of  the 

Dormer  v.      declaration  in  order  to  use  him  as  a  witness ;   as  in  trespass, 

Forteseue^  where  the  satisfaction  by  one  goes  to  the  disdiarge  of  the 

Cases,  866.--  Others,  it  may  go  to  his  credit ;  and  if  made  deft.,  by  mistake, 

M'NaiVt  126,  the  court  will  give  leave  to  omit  him  and  strike  his  name  out 

Ev'a?  38 '*   ^^^^^  record,  even  after  issue  joined  ;  so  a  notte  prosequi  may 

61^,  62/63 1-  be  entered  against  him.     And  Buller  stated,  that  if  a  material 

1  Cox,  TS.  J.    witness  for  the  deft*  in  ejectment  be  also  made  a  deft.,  the 

i^Esp.^D.^    right  way  is  for  him  to  let  judgment  go  by  default ;  but  if  he 

709, 726,       plead,  and  by  that  means  admit  himself  to  be  tenant  in  pos* 

Poplet^       session,  the  court  will  not  strike  out  his  name,  but  if  he  admit  a 

n.^p!  286^^   verdict  against  him  for  what  he  is  in  possession  of,  he  noay  be 

Esp.  D.  710.   a  witness  for  another  deft.     In  trespass,  the  deft  pleaded 

witio  non,  because  R.  Mawson,  named  in  the  fimrnl  turn,  paid 

the  pit.  a  guinea  in  satisfaction  ;  and  issue  thereon.     Eyre  C. 

J.  admitted  Mawson  to  prove  the  fact,  and  said,  **  what  is  now 

proved  cannot  be  given  in  evidence  in  another  action  ;  and  in 

efiect  he  makes  himself  liable  by  swearing  he  was  concerned 

in  the  tresspass,  but  otherwise,  if  proved  to  be  interested. 

Cowp.  197.     So  in  Clark  o.  Shee  h  al.,  Ch  9,  a.  8,  it  was  held,  the  pk's. 

clerk  who  embezzled  bis  property  &c.  was  a  witness,  being  re* 

leased.    JcHnt  trespassers  sued  separately,  one  is  a  witness  for 

the  other.     1  Wash.  187,  Johnson  a.  Bourn. 

M«fls.  Essei,       $  22.  But  the  cocfft  would  not  admit  a  i)arty  in  adultery  a 
A.  D.  1796,  ^  r      J  / 

Nov.Term,  S.  ^-  Conrt.  Commonwealdi «.  Very.— When  a  woman  Is  indicted  for  adufteiy, 
the  miin  with  whom  committed  is  not  a  witness.   Chipman,  9. 
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witness.  As  iriiere  Very  was  indicted  for  adultery,  it  was  sug-    Cr.  90. 
gested  in  his  defence  that  he  and  his  wife  wishing  to  be  di-    Art,  11« 
▼orced,  he  contrived  the  appearance  of  the  crime  with  a  wo-  s^^v*^^ 
man.    The  evidence  against  him  was  only  presumptive,  as 
seeing  him  lying  on  the  ground  with  her  in  the  night,  and  when 
disturbed  he  put  up  his  small  clothes  &cc.     The  court  refused 
to  admit  the  woman  as  a  witness  to  prove  no  adultery  was 
committed,  on  the  ground  that  where  a  crime  cannot,  in  its 
nature,  be  committe^l  without  the  concurrence  of  the  person, 
as  by  die  woman  in  aduhery,  that  person  shall  not  be  admitted 
to  prove  or  disprove  the  crime.     But  Dana  C.  J.  thought  she 
ought  to  be  admitted. 

§  23.  If  the  partieeps  mminu  be  promised  a  pardon,  this  j^jj^m^^ 
goes  to  his  credit ;  is  a  witness  till  convicted.  BPNahy,  130  &c.  422,  Meadv. 

^  M.  In  this  case  held,  that  a  person  who  gives  a  bribe  to  RobiDton, 
another,  at  an  election  of  a  member  of  parliament,  is  a  compe-  y^  **  ^^' 
tent  witness  to  'prov«  the  fact  in  an  action  on  the  statute, 
though  he  thereby  discbarges  himself  of  the  penalty ;  ao  the 
pertpon  bribed  is  in  like  manner  a  witness.     See  4  East,  180; 
8  East,  461,  Edwards  e  Evans ;  Esp.  D*  736. 

^  36,  hvUretti  of  priionen  t^.  in  a  cause  between  others 
often  comes  in  question,  when  the  prisoners  and  persons  under 
arrest  are  oaUed  as  witnesses ;  as  to  which,  no  general  rules 
of  evidence,  farther  than  already  stated,  can  be  added  ;  these 
persons  must  be  rejected  or  admitted  as  witnesses  according  to 
the  circumstances  of  each  case. 

^  36.  In  this  case  the  court  decided,  that  a  prisoner,  who  12  Mod.  888, 
gives  a  bond  to  remain  a  true  prisoner,  may  be  a  witness  to  ^®f^'°s  *^ 
prove  a  voluntanr  escape  of  himself ;  or  that  he  was  suffered  ^^^^  ^^^^ 
voluntarily  to  escape  :    For  1,  if  a  bond  for  his  true  imprison- 
ment, it  is  valid ;  if  for  ease  and  favour,  void,  and  an  escape  : 
S.  A  conviction  in  this  case,  no  evidence  against  the  warden, 
in  debt  on  the  bond,  nor  for  the  prisoner  in  false  imprison-^ 
ment  against  the  warden,  **  because  it  would  not  be  between 
the  same  parties :''    3.  **  No  record  of  conviction  or  verdict 
can  be  given  in  evidence,  but  whereof  the  benefit  may  be 
mutual,  viz.  where  the  pit.  as  well  as  the  deft,  might  make 
use  of  it,  bring  it  into  court,  and  give  it  in  evidence,  in  case 
it  did  make  for  him :"     4.  It  being  in  its  nature  a  secret 
transaction,  he  is  a  witness  of  necessity. 

^  37,  In  Ms  case  it  was  also  held,  that  in  an  action  on  a  ft  MaM.R. 
bond  for  the  liberty  of  the  prison-yard,  the  sheriff  or  gaol-  ^^"J^^** 
keeper  is  a  competent  witness  to  prove  the  creditor  did  con- 
sent that  the  debtor  should  be  liberated,  and  that  by  parol. 
For  the  same  reason  Lithgow,  the  sheriff,  could  not  avail  bam* 
sdf  of  the  verdict  in  this  action,  if  sued  for  an  escape,  but 
must  then,  by  otiier  evideoeev  prove  the  pit's,  consent. 
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90. 

Art. 
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Casso.  Cam- 
eron, Peake*s 
Cas.  124.— 
6  Mod.  211, 
Wilson  0. 
Gary. 

6  Jobnt.  R. 
418  k,  377, 
Hasbrouck  v. 
Lown. 


8  Johns.  R. 
488,429, 
Lansingbarg 
Tnistees  v. 
WiUard. 


8  Jobns.  R. 
4tf2,  Wells  «. 
Lane. 


1  Dallas,  7, 
Wallace  r. 
Styles. 


%  28.  So  one  arrested  and  suffered  by  the  sheriff*  to  eseape 
is  a  competent  witness  to  prove  the  escape,  for  he  is  not  dia- 
charged  by  a  recovery  against  the  sheriff.  So  a  person  res* 
cued  is  a  witness  for  the  sheriff  in  an  action  against  him  (or 
the  rescue  ;  for  he  swore  to  charge  himself,  if  by  his  evidence 
he  discharged  the  deft,  the  rescuer. 

%  39.  Interests  of  prosecutors  and  informers  fometiraes  wiU 
exclude  them  being  witnesses,  and  sometimes  not,  as  will  be 
seen  in  Abrahams  v.  Bunn,  and  other  cases.  Generally,  if  the 
informer  is  to  have  part  of  the  penalty  he  is  not  a  competeat 
witness,  as  in  Rex  v.  Tilly,  1  Stra.  315  ;  1  Esp.  Cas.  95.  But 
see  Rex  v.  Cole,  Peake's  Evid.  Otherwise,  it  the  court  be  not 
bound  to  inflict  a  pecuniary  penalty.  And  in  cases  of  rewards 
for  apprehending  felons,  one  apprehending  a  felon  and  entitled 
to  the  reward,  was  admitted  by  all  the  judges.  Peake^sEvid*. 
106. ;  Leach's  Cro.  Cas.  350,  note.  Yet  by  his  testimony  he 
convicted,  and  by  producing  the  conviotion  he  obtained  the 
reward,  so  directly  a  gainer  be. 

^  30.  Trespass  against  the  son  for  taking  a  heifer ;  held, 
his  father  who  ordered  his  son  to  do  it  was  a  competent  wit- 
ness for  him.  So  in  trespass  for  taking  and  impounding  the 
pk's.  hogs.  The  deft,  proved  he  acted  as  agent  and  ser- 
vant of  6.  on  whose  land  they  were  found ;  held,  6.  was  a 
competent  witness  to  prove  the  hogs  were  taken  damage  feor 
santf  on  being  released  by  the  deft.  After  the  release  6. 
could  not  be  liable  to  the  pit.  in  the  action,  nor  to  the  deft,  to 
indemnify  him  as  master  and  owner,  impliedly  ordering  the 
taking  and  impounding ;  and  if  G  so  testified  as  to  acquit  the 
deft.,  and  thereby  gave  an  opening  to  the  pit's,  suit  against  G., 
then  G.  would  be  testifying  against  his  interest,  and  so  a  good 
witness ;  and  if  G.  testified  so  as  to  convict  the  deft.,  he  could 
not  object,  as  he  called  G.  And  where  the  witness  supposes 
himself  interested  agamst  the  party  calling  him,  he  ought  to  be 
sworn.  But  if  on  the  voire  dire  he  declares  he  is  interested 
in  favour  of  the  party  calling  him,  and  that  bis  interest  is  so 
circumstanced  it  cannot  be  released,  he  ought  not  to  be  sworn, 
though  strictiy  be  is  not  interested. 

•  ^  31.  Ji  member  of  a  Shaker'' s  society  where  a  witness.  In 
an  action  on  a  statute  concerning  slaves,  for  a  penalty  for  har- 
bouring the  pit's,  slave,  brought  against  a  member  of  such 
society  ;  held,  a  member  of  it  was  a  competent  witness,  though 
the  members  of  it  held  all  things  in  common,  and  had  a  part- 
nership interest  in  aU  their  concerns  as  a  religious  society. 
No  judgment  in  this  case  against  the  deft,  could  affect  the 
witness. 

^  32.  Case  on  a  policy  on  a  ship,  the  master  having  goods 
on  board  her,  and  insured  by  other  underwriters,  who  refused 
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to  pay  till  this  pending  suit  was  determined,  was  examined  on    Cn.  90. 
the  voire  dire^  and  swearing  he  had  no  interest,  was  admitted    Art.  11* 
as  a  competent  witness.     Less  exceptionable  than  Bowdin,  v,«i^-v«^^ 
the  witness  in  Bent  v.  Baker. 

§33.   The  president  of  an  insurance  Company  where  a4DaUas,4i5- 
competent  witness.  Ch,  90,  a.  4,  s.  13. 

§  34.  Trustees  held  only  to  advance  costs  of  suit  are  inter-  ^  I^t>  7, 14. 
ested,  and  not  witnesses.  As  where  persons  were .  appointed 
by  statute  governors  and  directors  of  the  poor  of  a  certain 
parish,  and  made  liable  on  appeal  against  a  rate  made  by  them 
to  the  payment  of  costs,  in  case  the  Sessions  should  award 
any  to  the  appellant,  such  persons  cannot  be  witnesses  on 
such  appeal,  though  in  truth  only  trustees,  and  entitled  to  be 
reimbursed  such  costs  out  of  the  parish  funds,  for  they  are 
parties  to  the  cause  and  liable  to  costs  b  the  first  instance. 
The  trustees  were  not  a  corporation,  nor  was  there  any  one 
engaged,  as  there  was  in  Rex  v.  Woodland  to  indemnify  them 
their  costs.  And  Lord  Ellenborough  C.  J.  said,  and  non 
constat^  that  they  ever  will  be  indemnified  their  costs.  The 
court  remarked  the  trustees  were  not  liable  in  their  corporate, 
but  individual  capacities.  Liability  to  costs  is  an  interest  that 
disqualifies  a  witness,  though  he  otherwise  stands  indifferent 
between  the  parties.  Hubbly  v.  Brown  b  al.,  16  Johns.  R.  70. 

§  35.  An  insolvent  debtor  is  a  witness  to  prove  he  was  12  Mass.  R. 
drawn  into  a  partnership  by  the  deft,  for  fraudulent  purposes.  ^'^^^'^  *'' 
As  where  an  action  was  brought  against,  the  deft.,  Stephen 
Bean,  for  that  he  fraudulently  induced  the  pit.  to  enter  into  a 
general  copartnership  with  one  Joshua  Bean^  who  was  the 
deft's.  insolvent  debtor,  and  afterwards  induced  the  said  part* 
ners  to  assume  all  the  debts  due  from  said  Joshua  to  the  deft., 
and  then  in  satisfaction  of  them  seized  all  the  pit's,  property. 
And  the  court  said  if  two  persons  had  been  concerned  in  such 
a  fraud  and  deceit,  it  bad  been  an  indictable  contpiracy.  '^  It 
is  at  least  equid  to  recommending  an  insolvent  person  as  sol- 
vent, whereby  a  person  has  been  induced  to  trust  him  with 
goods.  This  insolvent  debtor  is  not  interested  in  the  event  of 
the  suit,  for  no  damages  will  be  given  to  him,  nor  will  he  have 
a  right  to  share  the  damages  which  may  be  awarded  to  the 
ph.,  nor  can  he  use  the  verdict  in  this  case  in  a  future  action,  . 
nor  will  the  judgment  in  this  necessarily  bar  any  action  the 
pit.  may  have  against  this  witness,  though  what  shall  be  re- 
covered in  this  action  may  possibly  go  in  mitigation  of  dam-  . 
ages  in  such  future  action.  But  such  a  contingent  and  uncertain 
interest  is  not  sufficient  to  exclude  him;  a.par^»cep#  fraudis 
may  be  a  witness  as  well  as  a  porticos  crimtnii. 

i  36.  One  interested  how  proved  not  so  A»c.     If  one  on  the  i^'?'^'  *^ 
^  '      '^  ^  Butchers' 

Comp.  V.  Joo«8.  Botimm  «.  Swingter,  1  D.  S(  -E.  719.<— 4  Burr.  2256. 
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2  Hen.  k  M. 
467,  479, 
CogbiU  o. 
CogbiU. 


a  IH11.  06, 
Gftlbrmith's 
leiiee  v. 
Scott 

14  Mast.  R 

2t96,d08. 

4  Johns.  R. 

Si98. 

10  Johns.  R 

21,88. 


Webbbal. 
adnm-of 
Geo.  Crown- 
inphield's 
estate  V.  Cla- 
rissa Crown- 
ingshield. 
Appeal  from 
Juage  of  Pro- 
bate. 


Johnson's 
Ch.  Rep.  168, 
Morrelt  h  al. 
V.  Dickey.— 
Pow.  26,27.- 
Nash  V.  Ed- 
munds, Cro. 
El.  100. 


9aire  dire  admitB  be  was  iateresttfd,  he  may  in  tbe  same  man^ 
ner  prove  facts  showing  his  interest  has  been  destroyed, 
though  better  evidence  exists  ;  but  if  other  evidence  establish 
his  interest,  then  the  best  evidence  is  required  to  restore  his 
competency,  as  the  stronger  evidence  proves  the  fact,  tbe 
weaker  cannot  disprove  it.  Peake's  N.  P.  218.  Though  ob^ 
jections  to  the  competency  may  be  taken  after  he  is  sworn, 
still  however  they  must  be  taken  at  the  trial.  1  Dallas,  27d, 
Mifflin  e.  Bingham. 

(^  37.  Can  one  tnuUet  or  other  liaUe  to  oo$t$  make  himee^ 
a  wUnea.  It  is  a  questioD,  if  he  can  do  it  by  depositmg  a 
sufficient  sum  with  die  clerk  of  the  court  by  dbe  witness,  or 
the  party.  See  also  Halden  v.  Fisher  cited  3  Dall.  172 ;  4 
Dallas,  137;  1  Bin.  496,  Canby  v.  Ridgway. 

^  38.  Devise  to  A  provided,  if  he  sold  the  lend  to  any  but 
his  brother's  children  then  to  pay  B  one  fourth  the  vahie.  B 
is  a  witness  in  an  action  between  A  and  a  third  person  claim* 
log  above  the  devisor's  title.  See  1  Esp.  95,  169. 

§  39.  An  inhabitant  of  a  State  is  a  witness  where  that  is  pit. 
to  support  its  action.     General  practice. 

4  40.  A  mine$$  interested  in  a  part  fye.  It  is  said  a  wi&- 
ness  interested  m  any  part  of  the  pit's,  demand  is  not  a  witness 
to  any  other  part.  But  it  seems  this  rule  does  not  hold  as  to 
distinct  items  in  an  account.  Three  are  sued  as  trespassers, 
two  only  arrested  ;  held,  the  one  not  found  and  so  returned 
admitted  a  witness  for  the  two ;  no  fixed  interest  in  the  event  of 
the  suit. 

Art.  12.  WHU  of  personal  e$tatei,  how  proped  ^  /  see 
Devises. 

$  1.  In  this  much  contested  case  the  intestate,  bequeathed 
^8000  to  his  natural  daughter ;  tbe  body  of  his  will  was  ia 
the  handwriting  of  one  Oaks.  The  intestate  signed  it  alone 
by  himself,  and  no  witnesses.  One  objection  was,  that  this 
will  was  forged,  and  no  one  saw  him  sign  it ;  but  it  was  proved 
and  allowed.  His  handwriting,  his  signature,  was  proved  by 
witnesses,  and  by  comparing  it  with  handwriting  clearly  prov- 
ed to  be  his,  as  his  letters,  receipts,  and  other  writings.  A 
letter  to  an  attorney  containing  instructions  for  drawing  a  will 
established  as  a  will ;  4  Vesey  jr.  200,  Habberfield  v.  Browning. 

A  letter  proved  as  a  ttiU  ^c.  As  where  William  J.  Swan, 
of  South  Cfarolina,  being  about  to  sail  as  supercargo  to  the 
West  Indies,  wrote  a  letter,  dated  New  York,  August  31, 
1810,  addressed  to  John  Magrath,  which  among  other  mat^ 
ters  contained  this  clause  :  viz.  **  My  dear  friend,  a  thousand 
accidents  may  occur  to  me  which  might  deprive  my  sisters  of 
that  protection  which  it  would  be  my  duty  to  afibrd  ;  and  in 
that  event  I  must  beg  that  you  would  attend  to  putting  them 


INTEREST  OF  WITNESSES  TO  WILLS  4ic.  449 

ill  possesskm  of  two  thirds  of  what  I  maj  be  worth,  appropri-    Ch.  90. 
aling  the  remaining  part  to  Miss  C  and  her  child  in  any     Art.  12. 

matter  that  may  appear  proper/*    This  was  held  a  good  will  ^^Wi/ 
on  SwanS  death  in  the  West  Indies,  and  administration  was 
granted  with  it  annexed.    Magrath  declined  the  executorship. 

Will  of  personal  estate  good  ;  where  Mason  wrote  his  will  com.  B.  451, 
on  loose   sheets   himself,  but  did  not  sign  or  seal    it,  and  466,  Mason's 
died.  Seven  days  after  the  day  he  wrote  it,  he  told  Mr.  Hyde  ^1^^  ^  ^• 
he  bad  written  it,  and  when  finished  would  shew  it  to  him,  but 
never  did ;  and  at  the  close  it  was  written  by  him,  "  In  witness 
whereof  I  have  hereto  and  a  duplicate  thereof  set  my  hand 
and  ^eal ;"  but  no  hand  or  seal  was  put  to  either. 

So  where  Mary  Pellet  sent  for  A  to  write  her  wil>,  and  Worfick ». 
instructed  him  how,  he  wrote  it  and  read  it  to  her,  and  she  vTmiwntM^^ 
approved  k  and  declared  it  her  will,  and  sent  for  witnesses  to  Edimnds,' 
see  it  executed,  and  **  signed  and  sealed"  was  written  ;  but  ^^«*'i  ''^ 
she  died  before  it  was  executed.     Held,  a  good  will  of  per- 
sonal estate,  though  not  her  handwriting,  not  sealed  or  signed, 
and  no  witnesses  to  it,  nor  does  it  appear  her  declaration  that 
it  was  her  #ill  was  proved  by  any  witnesses  but  A. 

Wright  t,  Wahhoe,  p.  452  ;  die  same  in  principle,  but  was  8  Vin.  Abr. 
written  by  the  testator.  So  Louday  v.  Claride,  p.  452  and  }J^»  "•»  ^' 
p.  453,  A  gave  instructions  for  a  will  of  his  real  and  personal 
estate,  and  when  brought  to  him  made  some  aherations,  and 
himself  wrote  the  whole  over  as  altered.  This  was  found  in 
his  study,  but  not  signed  or  sealed  ;  held,  a  good  will  of  per- 
sonal estate.  Swinburne,  6,  519,  521 ;  4  Yes.  jr.  200. 

So  a  will  of  real  or  personal  estate  was  prepared  in  order  to  Brown  v. 
be  executed,  but  several  blanks  in  it,  the  testator  died  before  ^*^ /^  ^' 
execution,  held  a  good  will  of  personal  estate  in  England. 

A   will   concludes   in  common  form  and  three  witnesses  Hands «. 
attest,  but  all  die  before  probate,  a  jury  may  presume  they  com.^R.'  631. 
signed  in  the  testator's  presence. 

As  to  devises  of  lands  bet  see  Devises.  A  will  of  per^ 
sonal  estate  when  good  ; — ^never  by  our  statutes  if  it  purport 
to  include  also  real  estate,  see  Ch.  125  be.  But  if  not,  but 
is  only  of  personal  estate,  it  is  not  within  any  of  the  laws  re- 
quiring three  witnesses  to  it,  but  is  at  common  law.  Several 
cases.  Com.  R.  451,  456^ 

"  A  will,  as  it  respects  personal  property,  is  an  indefinite  Toiler's  Law 
disposition  of  all  the  testator  may  be  possessed  of  at  his  Haj^^'/*  ** 
death,*'  (2  Ves.  jr.  427,)  is  written  or  nuncupative,  may  be  Ooodright.— 
written  by  the  testator  himself,  or  by  his  directions;  "  nor  is  the  Cowp.87,W. 
affixing  of  the  seal  to  the  instrument,  nor  the  presence  of  the 
witnesses  at  its  publication  essential  to  its  validity,"  though 

f>rudent  to  have  them.  (2  Bl.  Com.  501,  602  ;  Com.  R.  451.) 
n  some  cases  his  signature  may  be  omitted.     But  it  must  no 
VOL  III.  67 
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Cq.  90.    appear  be  views  it  as  incomplete  and  merely  ambulatory^  as 
Art,  12.    then  it  is  no  will ;  as  if  he  write  one,  and  the  clause  of  attesta- 
v.^'v'^*/  tion  is  not  filled  up ;  so  if  he  only  seal  and  does  not  sign  it. 
Doogl.  243^  In  each  case  it  is  deemed  he  meant  a  further  act  to  complete 
2i]t'AJat-     '  ^^9  ^d  ^  presumed  he  changes  his  intention.     But  this  pre* 
chews  V.        sumption  may  be  rebutted  ;  as  where  James  Savage  directed 
riote"n^'2S)*  *°  attorney  to  prepare  his  will,  he  did  it  with  several  queries, 
soi/inChan-  Savage  made  several  alterations  in  it  and  then  wrote  it  over, 
eery.   See  6  adding  a  bequest  of  the  residue,  and  concluded  it : "  In  testimony 
-^9  Ves.  jr.     whereof  I  have  to  this  my  last  will  and  testament,  contained 
iZ4i».    [Witi     in  three  sheets  of  paper,  to  the  first  two  whereof  I  have  set  my 
^['cro'j?    ^^°^>  ^"^  the  last  my  hand  and  seal  this  — "  in  the  year  8ic. 
497.— Cro?"  1777.    Signed,  James  Savage.     "  Signed,  sealed,  published, 
£1.  aod,  Bur-  and  declared,  and  delivered  by  the  testator,  James  Savage,  as 
e?l!^Pofroo  *"^  ^°^  ^'^  '*^^  ^*''  ^^^  testament,  in  the  presence  of  us  who 
D.^.^       have  at  his  request,  and  in  presence  of  each  other  set  our 
o  F**"  iteft""  o*"^®s  as  witnesses  hereto."    The  deceased  signed  his  name 
2  Hen!  L  AfT  ^  ^^^^  sheet,  and  to  the  last  affixed  his  seal ;  but  the  clause 
467  to  625.]    of  attestation  was  not  subscribed  by  any  witnesses,  purporting  to 
be  a  will  as  to  real  and  personal  estate.    Held,  on  appeal,  to 
be  a  good  will  as  to  personal  estate,  though  it  remained  in  the 
testator's  possession  at  his  death,  and  executed  but  as  above, 
and  parol  evidence  against  it  was  admitted  below,  but  rejected 
on  the  appeal.   In  the  principal  case,  Matthews  v.  Warner,  the 
testator  wrote  on  his  paper  a  plan  of  a  will,  and  just  before  he 
died  said  he  had  not  made  a  will.     Much  parol  evidence 
both  ways  was  proved  below,  and  in  the  Court  of  Delegates 
affirmed ;  [p.  200,  Mrs.  Loyd's  will  proved,  though  only  a  let- 
ter to  her  attorney  containing  loose  instructions]  but  the  chan- 
cellor tliought  it  only  the  project  of  a  will,  and  that  Matthews 
meant  a  more  formal  paper. 
Toiler's  L.  of      The  Civil  law  requires  two  witnesses,  but  need  only  know 
^*Hen  «i    *"^  testify  the  testator  declared  it  his  will,  or  that  he  executed 
M.  602.—      it  in  their  presence.  4  Barn.  Ecel.  L.  205.     But  if  a  will  or 
2  Bio.  40e.     codicil  be  in  the  testator^s  handwriting,  it  is  good,  though 
neitlier  signed  nor  sealed,  nor  witnessed,  nor  such  present  at  its 
publication,  2  Bl.  Com.  501,  if  no  evidence  of  change  of 
intention,  and  may  be  proved  by  two  witnesses  acquainted 
with  his  hand  from  having  seen  him  write ;  and  though  not 
written  by  him  and  signed,  is  good,  if  shewn  to  be  according 
to  his  instructions,  read  to  him  and  approved  by  him.  3  Bl. 
.  Com.  505  ;  Com.  R.  451.  Toller  98,  good,  though  no  execu- 
tor is  named,  and  is  committed  to  an  administrator  with  the 
will  annexed. 

$  2.  The  interest  of  witnesses  to  wills  is  further  material  to 
be  considered.  In  this  case,  as  in  others,  the  general  rule  is, 
that  no  person  can  be  a  witness  to  increase  his  own  interest, 
but  is  a  witness  against  it. 
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Hence  a  legatee  is  not  a  witness  to  prove  a  willj  but  is  to    Ch.  90. 
disprove  it,  for  to  disprove  it  is  against  his  interest ;  but  if  be     ArU  12. 
release  his  legacy  or  interest,  though  at  the  trial,  he  is  a  witness,   v^-^^v-^h^ 
and  though  the  release  be  not  accepted  ;    for  his  testimony  |.5*^g,*?ij" 
shail  not  be  excluded  by  the  refusal  of  the  release.  sgp.  214.—- 

At  the  probate  of  a  will  the  subscribing  witnesses  must  be  Dongl.  139. 
disinterested  ;  and  they  must  all  be  produced,  if  living  and  sub-  ^"JhSe  r.  • 
ject  to  the  process  of  the  court.  The  sanity  of  the  testator  was  Lincoln,  exr. 
questioned,  and  only  two  of  them  were  called  at  the  probate;  ■TJJ^**}^"-^* 
and   with   due   diligence,   the  third,  the  court  said,  might  ^  m7476.^' 
be  found  for  any  thing  that  appeared  ;   this  court  refused  to  1  Bay,  836. 
examine  the  two,  and  required  all  three  ;  one  sufficient,  if  no 
objection,  by  statute  of  1818. 

^  3.  The  court  decided  in  this  case  that  the  three  subscrib-  8  Mass.  R. 
ing  witnesses  to  a  will  may  testify  their  (^pinion  of  the  testa-  ||?J^]^^JJ' 
tor's  sanity ;  other  witnesses  may  testify /ac^5,  from  which  the  _iwaah^. 
court  and  jury  may  form  an  opinion  if  he  was  of  sound  mind 
or  not.   Cited  1  Phil.  Evid.  431 ;  see  1  Bay,  335,  Heyward 
V.  Hazard. 

^  4.   The  probate  of  a  will  is  undeniable  evidence  of  it,  1 1^^  135 
'^and  while  it  exists,  no  person  whatever  can  be  permitted  to  — Peake's  £. 
say  that  it  was  improperly  granted,  or  after  it  is  repealed  to  ^' 
avoid  any  payment  which  has  been  made  under  it.^     This  as 
to  personal  estate  in  England,  and  real'  and  personal  here. 
'^  But  it  may  shewn  that  the  seal  to  the  probate  was  forged  ;" 
this  does  not  controvert  the  judgment  of  the  court,  but  shews 
that  none  exists ;   that  there  was  no  probate,  but  the  one  ap- 
pearmg  was  forged. 

$  5.  In  this  case  the  court  held,  that  a  probate  judge  cannot  5 1^^^  ^ 
issue  a  dedimus  to  take  depositions  of  the  subscribing  witnesses  219,  sao, 
to  a  wHl,  until  the  original  will  is  filed  with  him :  2.  If  the  witness  F°|2IJJ;*JJir' 
does  not  understand  the  language  of  the  commissioners,  nor  they  cited  1  Phil.  * 
his,  an  interpreter  is  to  be  appointed  and  sworn  :   3.  If  a  party  £▼•  4d2.-- 
to  a  suit  write  the  witness'  deposition,  in  such  case  it  will  ^21!^'*" 
not  be  received  as  evidence  :    4.    On  the  Act  of  Februry  6,   '  *    ' 
1784,  an  issue  is  joined  on  the  attestation  of  the  witnesses  in 
the  testator's  presence,  his  signing  is  included  in  the  issue  :  5» 
By  "  credible  witnesses"  to  a  will  in  the  said  act,  competent 
witnesses  are  to  be  understood,  and  it  is  sufficient  they  are  so 
when  they  attest  the  will,  then  disinterested :     6.  A  dedimus 
cannot  issue  till  proper  parties  are  in  court  to  frame  proper  in- 
terrogatories :     7.  "  The  offering  of  the  will  for  probate,  is 
the  institution  of  the  suit :"    8.   The  judges  ar^  not  intrust- 
ed to  decide  what  witness  is  credible ;  this  is  within  the  ex- 
clu$ive  powers  of  the  jury  :     9.    And  "  if  the  witnesses  are 
competent  at  the  trial,  they  must  be  sworn."     But  as  to  said 
6th  rule,  see  Chase  r.  Lincoln,  exr. 
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Cb.  90.       §  6.  But  neilber  our  attestatioD  of  wiOs,  nov  tbe  competeiicjr 
Art*  12,    of  the  witnesses  to  them,  depend  wboUy  on  comaop  lawprin- 
v.^p^v"^  ciples ;  but  in  a  good  measure  on  statute  law. 
Hits.  Aet,         %  7.   By  this  act  all  devises  of  lands  must  be  in  writing, 
F^.(i,  1784,  (c  nQi]  attested  and  subscribed  in  the  presence  of  the  said  de- 
visor, by  three  or  more  credible  wUnesseSf  and  any  aheratioo 
must  be  in  the  same  manner,  '*  that  if  any  person  hath  attest- 
ed, or  shall  attest,  the  execution  of  any  wiU  or  codicil,  to 
whom    any  beneficial    devise,    legacy,  or    estate,  interest, 
gift,  or  appointment,  of  or  affecting  any  real  or  personal  es* 
tate,  (other  than«  and  except  charges  on  lands,  tenements,  or 
Jiereditaments,  for  the  payment  of  any  debt  or  debts,)  sbaU  be 
thereby  given  or  made ;  such  devise,  legacy,  fac.  shall  so  far  on- 
ly as  concerns  such  person  attesting  the  execution  of  such 
will  or  codicil,  or  any  person  claiming  under  him,  be  utterly 
void,  and  such  person  shall  be  admitted  as  a  witness  to  the  ex- 
ecutbn  of  such  will  or  codicil,  such  devbe  be,  notwithstand- 
ing." 
Seet  12.  By  this  section  a  creditor  is  a  competent  witness  attest- 

ing the  will,  though  lands  be    charged  with    payment  of 
Sect,  la        debts.    By  this  section  if  any  person  attest  a  will  to  whom 
any  legacy  is  given,  and  before  giving  testimony  to  prove 
it,   is  paid  or  has  accepted  or  released,   or  has  refused 
to  accept  it,  on  tender  thereof,  such  person  is  a  good  witness 
8  t  16         ^^  ^^  execution  of  the  will,  and  if  such  witness  be  examined 
^  '    '        as  to  the  execution  of  the  will,  the  legacy  to  bjm  is  totally 

void. 
Sect.  11.  By  ^b®  ^^^  section,  if  one  attesting  a  will  has  a  legacy  in 

it,  this  is  void  as  to  him  and  all  under  him  ;   by  13th  section, 
if  before  giving  evidence  to  prove  the  will,  he  is  paid,  or  re- 
leased, or  refused  on  tender,  he  is  a  witness  and  the  legacy  is 
void  ;  by  the  15th,  if  exammed  to  prove  the  will,  the  legacy  is 
void,  and  cannot  be  demanded,  if  tendered  and  refused.    But 
not  so  examined,  may  he  receive  his  legacy  ? 
Mass.  s.  J.         ^  ^^^  ^^^  o^  ^^  appeal  from  a  probate  decree,  it  appear- 
Court,  1802,  cd  that  one  of  the  three  subscribing  witnesses  to  a  will  made 
Nt)v.  Term,    j^^  mark.    Held,  she  was  a  good  subscribing  witness.    Form, 
if  the  judge  disallow  the  will,  and  this  court  allow  it;  it  revers- 
es the  judge's  decree,  and  proves  the  will,  and  sends  it  with 
the  probate  to  him.     When  an  executor  is  a  wimess  to  a  will 
or  not,  Ch.  29.  a.  4,  s.  21. 
2  Stra.  1263^      %  8.  By  will  £20  a  year  was  given  to  John  Hales'  wife,  for 
^isa^Hold-  iife^  to  her  separate  use  ;   also  a  legacy  of  £10  each  to  him 
log/*    ^^^  and  to  her ;  to  this  mil  he  was  a  subscribing  witness.     Held, 
interested  and  incompetent,  though  the  devisee  had  tendered 
the  two  legacies  of  £10  each  ;  held,  the  tender  was  not  equal 
to  payment,  and  if  it  was,  the  annuity  remained  an  interest 
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iuid  '<  the  true  tim^  for  aaeemipmg  Ub  credibilky,  was  tbe    Ch.  90, 
time  of  atteftatioiu"   Tbis  will  w^s  made  February  10,  1742,    drt.  IS. 
so  before  the  statute  for  attesting  wiUs  which  made  such  a  tea*  ^^^^n^^t 
der  good  as  to  tbe  two  legacies  of  £10  each ;  this  act  passed 
in  1751,  and  adcqpled  here ;  was  worded  the  same  as  the 
above  act  of  February  6,  1784,  as  to  attestations  of  wUls, 
except  this  act  of  1751  allowed,  in  express  terms,  die  legatee 
paid  befcnre  called  to  prove  the  will,  to  retam  his  legacy  tk^ugh  sect.  14. 
it  were  not  proved ;   this  is  omitted  in  the  act  of  1784,  which 
also  provides,  if  a  legatee  attest  the  will  and  die  before  the 
testator,  or  before  paid  or  released,  or  refused  on  tender,  such 
legatee  is  deemed  a  legal  wimess.     In  Holdfast  e.  Dowsing 
the  court  held,  there  must  in  all  events,  be  three  credible  wit- 
nesses to  a  will,  and  that  Hales  had  an  mterest  and  benefit  in 
an  annuity  to  tbe  separate  use  of  his  wife.    A,  and  B  attest^ 
ed  tbe  will,  and  B  and  C  the  codicil,— *not  well  attested-  ^  ^'^^-  ^^' 

$  9.  It  is  every  day's  practice,  if  the  subscribing  witnesses  ]  Burr.  417, 
be  legatees  or  interested  when  they  attest  the  will,  to  consider  Windfaam  «. 
them  competent  witnesses,  if  not  mterested  when  called  to  ^^®^^"<1' 
prove  it ;  so  good  witnesses  if  disinterested  at  the  attestationi 
or  probate-^Hseveral  cases. 

$  10.  In  this  case,  John  and  Daniel  Jenks,.two  of  the  sub«*  s  Ma^.  R. 
scribbg  witnesses  to  the  will  of  Mr.  Norris,  had  legacies  in  it,  ^^*^'^^*  * 
but  were  made  witnesses  by  releases,  when  the  will  was  prov-  .il^aptrv. 
ed  before  the  probate  judge,  and  our  statute  above  stated  ex«*  King,e'xr.'; 
{Hressly  reeogniaes  tbe  principle.  IrHev^  ^ 

Lord  Cooper  held,  *^  that  a  grantee  when  he  appears  to  be  sis.^'^y, 
a  bare  trustee,  is  a  good  evidence  to  prove  the  execution  of  ^^8- 
the  deed  to  himself;"   and  cited  1  Mod.  107.      Lord  Hale  J^tcfcSl^;. 
said,  ^'  an  executor  may  be  a  witness  in  a  cause  concerning  Tracy, 
the  estate,  if  he  have  not  tbe  surplusage  given  him  by  the  will, 
and  so  I  have  known  it  adjudged." 

(11.  An  executor  not  residuary  legatee  is  only  trustee,  Giib.  l.je. 
and  so  has  no  interest ;   otherwise  if  he  have  a  trust  coupled  ^^' 
with  an  interest ;   but  his  interest  in  tbe  costs  may  exclude 
him. 

§  12.  This  writer  states  that  the  statute  of  32  H.  VIH,  Sid.  133. 
respecting  wills,  has  been  adopted  here ;  and  that  "  the  will 
being  once  proved,  the  probate  is  conclusive,  as  well  in  real 
as  in  perscmal  controversies  under  it."  Hence  after  a  will  is 
finally  proved,  the  competency  of  the  witnesses  to  it  is  no 
longer  a  question.  By  the  Justiniaa  Code  one  could  not  die  lus.  fns.  1..2, 
intestate  as  to  part  of  bis  property.  ^-  ^^' 

By  thb  act  any  will  made  and  proved  m  a  foreign  country,  Mass.  Act, 
and  also  in  another  State,  and  an  attested  copy  of  it  filed  and  {7^^^' 
recorded  in  any  probate  office  in  this  State,  is  ss  valid  and 
conclusive  as  the  original  will  proved  and  allowed  in  such  of- 
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Ch.  90.  flee  would  be,  and  die  judge  may  tak(9  bonds  of  the  eitecutor. 
Art.  12.  or  grant  adminiscration  of  the  testator's  estate,  lying  in  tbis 
V^y^^  goyemment,  and  setde  the  same. 

Section  8.  And  when  any  original  will  is  offered  for  pro- 
bate,  and  the  witnesses  live  above  thirty  miles  from  the  pro- 
bate court,  their  depositions  may  be  taken,  so  if  they  live  out 
of  the  State,  or  are  aged  or  infirm,  but  only  on  a  dedi- 
mw  issued  by  the  judge,  and  his  assigning  a  time  and  giving 

5  Stra.  1009.  public  notice,  8ic. 

asdk.  668,  ^  13.  In  this  case  the  court  decided,  that  the  attestation  of 
Shlreso.  Glai- 1^  ^jji  ig  sufficient,  if  the  testator  may,  if  he  please,  see  the 
m!^.  87.— a  witnesses  sign.  WiUs  are  favourably  construed  be.  3  Salk. 
Ld.  Raym.  394.  Where  a  writing  made  for  fear  of  mortality,  purporting 
1288.  to  be  a  will,  and  till  he  could  make  a  complete  will,  and  he 

died  makine  no  other  will,  held  this  paper  was  his  will. 

6  Johns.  R.  $  14.  Will  proved,  testator  and  one  witness  made  their 
^^i  ^"Sl^"^"  marks;  wimesses  all  died,  &c.  Their  marks  and  hand  writ- 
•en.         '     i°S  proved*      As  to  the  mark  of  the  witness  to  the  will,  B,  a 

witness  on  the  stand,  testified,  he  saw  him  in  1700  make  his 
mark  on  a  paper  which  B  had,  and  by  comparing  the  two 
marks  he  believed  the  mark  on  the  will  to  be  his.     Will 
allowed  to  be  read  to  the  jury,  when  accompanied  with  evi- 
dence of  possession  by  the  devisee  under  the  will,  and  the 
declaration  of  one  of  the  others,  proved  to  have  been  made 
by  him,  while  living,  as  to  the  attestation  of  the  will  by  all  the 
witnesses :    2.  Held,  the  acts  and  declarations  of  third  per- 
sons in  possession  of  lands  are  admissible  evidence  to  prove  a 
continued  possession  under  an  ancient  will,  so  as  to  make  out 
its  formal  execution  :     3.   The  sanity  of  the  testator  is  pre- 
sumed, till  the  contrary  appearsj;  he  who  alleges  insanity  must 
prove  it :    4.  But  insanity  once  proved,  then  the  devisee  must 
prove  a  lucid  interval,  or  his  sanity  when  he  made  the  will. 
Hight  ff^il-  ^^*  necessary  a  will  be  sealed,  nor  that  all  the  attesting  wit- 
son,  nesses  prove  its  execution,  nor  by  them  nor  that  the  will  be 
subscribed  by  the  witnesses.     Two  witnesses  are  sufficient  in 
Pennsylvania  to  prove  a  will  of  real  or  personal  estate,  1  DaD. 
278,  288,  Lewis  v.  Maris,  and  two  are  necessary  as  to  both. 
1  Pennine^,      ^15.    Attested  copy  of  a  will  proved,  is  primd  faeie  evi- 
Denn«.Alieo|  dence  of  its  authenticity,  open  however  to  proof  of  insanity, 
^Sce  cTsi  ^^  *  ^^^^  °'  ^®  requisites  required  by  the  statutes  ;   but  not 
a.  2, 8.  a/    '  such  etidence  of  the  will's  being  duly  executed,  to  devise  re- 
New  York,     al  estates ;    execution,  with  the  proper  requisites,  must  be 
proved  either  by  witnesses  in  the  course  of  a  common  law  ex* 
amination,  or  by  endorsements  on  the  will  taken  by  the  surro- 
gate. 

iFenning.         §  16.  An  executor  brings  debt  on  a  bond.     Plea,  non  est 

23 1,  Jones  r. 

Duke. 
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Jadnm.    In  a  trial  ther^oii  die  Talidity  <^  the  probate  camiol    Ch,  90* 
be  inquired  into.  JlrU  12. 

$  17.   An  administrator's  right  to  sue  is  admitted  by  the  v^v^g/ 
deft's.  plea  of  the  general  issue.    If  the  deft,  plead  payment  \^^^^^' 
of  .a. sum  awarded  in  the  pit's,  favour,  the  award  may  be  re-  Fnui.^^'* 
eeived  in  evidence,  though  the  arbitrator's  handwriting  be  not  Di^'s  Ca. 
proved  ;   and  on  such  issue  the  administrator  need  not  pro*  ^*  ^^»"t^ 
duce  bi3  letters  testamentary,  granted  to  him  by  the  probate  ^  *'  '  ^^* 
court. 

$  18,  One  a  witness  to  a  will  not  believing  in  the  obligation  4  0^*8  ca. 
of  an  oath.    Held,  1.   The  opinions  of  a  witness  as  to  the  <^i»  Cartus#. 
obligation  of  an  oath  may  be  proved  from  his  previous  dec-  ^^'^"C- 
larations  out  of  court :      2.   On  an  appeal  from  the  probate 
court,  issue  being  joined  on  the  allegation,  there  were  not 
three  witnesses  to  the  will ;   held,  evidence  might  be  received 
to  show  that  one  of  the  supposed  witnesses  was  incompetent, 
by  reason  of  his  disbelief  in  the  obligation  of  an  oath,  and  in 
a  future  state  of  rewards  and  punishments. 

$  19.  J^Toi  necessary  to  call  aU  the  toitnesses  to  a  mU.  The  iPenninff^;, 
|iractice  in  New  Jersey  is  to  take  one  of  them,  and  by  him  l>eDn9.i!ieBv 
prove  the  testator  executed  it  in  the  presence  of  himself  and 
the  other  two  witnesses,  and  that  they  tdl  subscribed  their  names 
to  the  same  in  the  testator's  presence.     An  executor  may  be 
a  subscribing  witness  to  a  will. 

()  20.  It  was  conceded  that  the  fact  of  continued  possession,  a  Johns.  B. 
under  an  ancient  will,  is  good  evidence  to  show  the  formal  ex-  *^'  ^^'^' 
ecution  of  it ;  and  such  possession  may  be  proved  by  the  dec- 
larations and  acts  of  those  holding  under  the  will  from  time  to 
lime. 

$  21.  By  Massachusetts  law,  as  above,  a  seal  is  not  neces*  in^-^,  io»d- 
sary  for  a  will.     Otherwise  in  die  civil  law.     By  that  law  tes-  129*134"— 2 
taments  were  required  to  be  sealed  even  by  the  witnesses ;  Leon.  21. 
the  Romans  generally  used  a  ring,  but  the  sealing  was  valid  if 
one  man  used  another's  seal  or  ring;  it  was  some  instrument  that 
made  an  impression,  and  this  usually  on  wax.  So  in  the  common 
law  immemorial  usage  seems  to  have  established  that  the  prac- 
tice, that  a  seal  be  a  piece  of  wax  or  wafer  impressed  with 
some  instrument,  or  with  a  finger,  as  much  as  it  has  fixed  the 
practice  of  writing  deeds  and  wills  on  parchment  or  paper. 

^  22.  A  legacy  was  given  to  a  lady  for  her  natural  life,  and  1  Desaus.£q. 
that  of  her  husband,  and  to  the  heirs  of  her  body,  and  if  she  n.424,Wood- 
had  none,  then  over  to  others;   the  legacy  was  to  take  effect  Jj"*^!' ^^Jl. 
after  £1000  was  raised  out  of  the  estate  of  another  legatee ;  una'. 
the  husband  was  a  subscribing  witness  to  the  will,  but  he  died 
before  it  was  proved,  and  another  subscribing  witness  to  the 
will  proved  it :     Held,  the  husband  was  a»  credible  witness. 
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Ctt.  §0.       ^S8.  TIm  act  ptwides  a  fodde  of  pra^fig  md  reoonUng 
.JltrU  12.  wills  in  the  Supreme  Court  or  Common  Pleas,  and  makes 
K^'^^^KJ   tba  transcript  of  the  record  certified  by  the  derk,  and  sealed 
stBtute  in  N.  with  the  seal  of  the  courty  as  efiedual  in  all  cases  as  the  orig<- 
96^' ^36   ^*l^iU'     But  the  heir  may  dispute  it,  as  Ch.  86,  a.  2,  s.  3. 
1  Phil.  £v.        ^  ^^'  Manner  0/  froving  vnlh.     Generally,  in  Englaod, 
488, 434, 436,  the  person  who  offers  a  will  for  probate,  need  produce  but  <me 
p^^^2^'   of  the  subscribing  witnesses,  who  swears  to  die  attestation  of 
Stnt.  1864.—  all  three,  in  the  ecclesiastical  and  common  law  courts,  and  any 
i^wnfl.2is.    one  opposed  to  the  will  must  ptodwe  the  other  witnesses; 
136,  &  other  ^^  ^  chaficery  usually  the  practice  is  to  call  aU  the  witMssea 
books.—       in  the  first  instance.     Sealing  without  signing  now  is  not  a  sui^ 
\^%^^'     ficient  execotion  of  a  will.     Lord  Hardwicke  said,  *'  the  stat<- 
*     '       ute  by  requiring  the  will  to  be  signed,  undoubtedly  meant  some 
evidence  to  arise  from  the  handwriting."    The  point  is  now 
settled. 
4  Desaos.  Ch.      ^  35.  A  will  was  executed  in  Ae  presence  of  two  sobsciib^ 
R.  306,  Dan-  {Qg  witnesses  by  the  testator,  and  a  codicil  in  the  presence  of 
Up  ».Duniap.  ^^^  ^^^  ^  vvbom  did  not  attest  the  will,  and  the  eodiail  re- 
ferred to'tte  will  and  affirmed  it }  yet  held,  the  will  was  not 
▼aUd  as  to  real  estate. 
1  Phil.  Ev.        <^  30*  When  the  subscribing  witnesses  are  fcad,  and  ne 
441.— 9  Ves.  proof  of  their  handwriting  can  be  obtained,  it  is  suffioiant  to 
joi^  ^*  prove  the  signature  of  the  testator  alone. 

8  Johns.  R.         ^  ^'^*  ^^  andeiU  vfUlhow  aUovftd.    Held,  in  order  to  en- 
2U2, 300,       title  a  will  to  be  read  in  evidence,  as  an  ancient  deed  vrithoul 
BUMhan^      further  proof  than  its  producticm,  it  must  be  at  least  thirty 
3rears  old  from  the  testator's  death,  as  its  age  is  computod 
from  his  death.    A  will  was  dated  in  1770,  and  possession 
taken  under  it,  and  held  from  1780,  (when  he  died,)  27 
years,  it  was  not  allowed  be  read  in  evidence  without  proof  of 
».  nllSd.       >^  execution.     See  6  Dow.  202 ;  6  Bin.  436.     A  wiU  above 
50  years  old  was  admitted  in  evidence  without  proof  of  its 
execution,  though  actual  possession  had  not  accompanied  it ; 
Che  premises  having,  until  30  years  after  tlie  date  of  the  will, 
J  ckfl  n         no^^r  been  actually  possessed  by  any  one,  when  an  adverse 
Laronwy,  8    possession  commenced ;  but  circumstances  afforded  a  pre- 
JohDs.  Gil.     sumption  a  good  will  existed.    The  circumstances  must  have 
^^*  been  strong. 

CogbilU.  ^  28.  A  will  or  codicil  oiptrsanal  estate  is  valid,  if  drawn 

2 if^ii"& m'  ^c^^diog  ^  ^^  testator's  instructions  and  approved  by  him, 
467,^626.    *  though  left  with  the  writer  to  be  copied,  and  the  testator  be- 
comes delirious  and  dies  before  he  has  possession  of  it. 
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ISSUES,  PROPER  EVIDENCE  ON. 

Art.  1.  General  prindples. 

$  1.  It  is  a  very  material  part  of  the  sciencci  of  pleading  to  ^o.  L.  iSff.-— 
form  a  proper  issue,  which  **  is  a  single,  certain,  and  material  4  Bac.  64.«- 
point,  issuing  out  of  the  allegations  of  the  parties ;  but  though  ^^^j^jj J^' 
the  party  must  take  issue  on  a  single  point,  it  is  not  necessary  s^o^XtcRob- 
this  single  point  should  consist  of  a  single  fact.      As  in  this  Snton  v.  Rai- 
case  the  pit.  traversed,  "  that  the  cattle  were  the  deft's.  own  ^i^lch^' 
eattle ;  and  that  they  were  levant  and  couchanton  the  premi-  tbew,  8.-2 
ses,  and  commonable  cattle  :"  and  held  good  on  a  special  de«  9^*'  ^ 
murrer,  pointing  out  the  distinct  facts ;    and  Lord  Mansfield 
said,  it  is  true  you  must  take  issue  on  a  single  point,  but  it  i^ 
not  necessary  this  single  point  should  consist  of  a  single  fact ; 
here  the  point  is,  the  cattle  being  entitled  to  common,  but  in 
fact  they  must  be  his  cattle,  also  levant  and  eauchantf  and 
eomvumable  cattle. 

$  2.  It  is  generally  material  for  the  party  to  see  what  he 
must  or  can  do  with  his  evidence,  before  he  offers  an  issue ; 
and  therefore  to  consider  whether  he  must  plead  the  general 
issue,  as  never  promised,  not  his  deed,  not  guilty,  nul  disieizin 
&c.,  or  plead  specially.  In  most  cases  he  must  plead  the  one 
or  the  other ;  but  in  some  cases  he  may  plead  either ;  and  in 
all,  according  to  the  legal  effect  and  operation,  and  at  the  prop-  131  to'l6d! 
er  time  ;  and  evidence  is  confined  to  the  point  in  issue. 

$  3.  In  every  declaration,  or  special  plea,  the  party  states 
some  fact  or  facts,  or  some  position  as  true,  in  order  for  an  is* 
sue  thereon ;  on  the  general  issue  the  pit's,  case  or  position  is 
merely  denied ;  when  the  deft,  ought  to  deny  thus  or  plead 
specially,  and  so  confess  and  avoid,  is  a  question  depending 
on  the  evidence. 

^  4.  The  general  rule  is,  that  when  the  defence  is  n^ere  4  Bac.  Abr. 
matter  of  law,  it  ought  to  be  pleaded  ;  where  pure  fact,  given  ^  to  63. 
in  eWdence  on  the  general  issue ;    and  where  mixed,  either ; 
and  whatever  cannot  be  specially  pleaded  must  be  given  in 
evidence. 

And  judgment  must  be  according  to  the  verdict,  that  ac- 
cording to  the  issue,  and  that  to  the  point  put  in  issue  ;   no  |  p|^|,  ^^ 
matter  agreed  is  to  be  proved,  or  a  fact  admitted  on  record.  147,  i48-^ 

$  5.  First.    The  general  issue  commonly  puts  the  wholes  Bnc.  Abr.  64. 
matter,  that  is  in  question,  in  issue,  ai\d  must  be  pleaded  by  Z]  wu^!m  * 
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Gh.  91.    the  party,  and  his  facts  given  in  evidence  on  it  whenever  they 
Art,  !•     leave  no  colour  of  action  in  the  pit. ;    for  then  they  support 
V^^V^K>  the  deft's  denial  of  the  whole  charge. 

1  SaikJ278.-2  ^  6.  Second.  But  a  special  plea  must  be  pleaded,  when- 
Hawkins  r  ®^®*'  ^^  parly  has  matter  of  law  that  does  not  go  to  the  gist 
Waiiis.— 1  of  the  action,  but  to  the  discharge  of  it ;  as  accord  and  satis- 
Esp.  148.^  faction,  the  statute  of  limitations ;  and  so  when  he  confesses 
Gil. L. £^74.  ^^j  avoids;  and  so  easements,  as  ways  &c.,  must  be  plead- 
ed. 
4  Bac.  Abr.  ^  7.  Third.  Either  the  general  issue,  or  a  special  plea, 
155^^L  "^  may  be  pleaded,  whenever  the  matter  of  defence  is  mixed  of 
41.— 1  Saik.  law  and  fact,  or  the  deft,  traverses  any  material  point  of  the 
344,  Hussey  declaration ;  so  matter  amounting  to  the  general  issue,  which 
Siod.^97  ~*^  includes  special  matter  of  justification ;  so  in  some  cases 
same  case,  where  the  plea  confesses  the  cause  of  action,  but  avoids  it ; 
— Vphm'^e^'  as  in  assumpsit,  he  may  plead  the  statute  of  gaming,. or  give 
239.    '  *  ^'  it  in  evidence,  but  the  matter  is  in  evidence  only  wbea  it  does 

not  avoid,  but  denies.    And  see  also  Birch  v.  Wilson,  a.  3. 
12  Mod.  377,      $  8.  And  on  the  general  issue  special  matter  may  be  given  ia 
^^^'  evidence,  if  colour  be  given.  Usury  in  evidence,  3  Day's  Ca. 

68. 
12  Mod.  407.       $  ^'  Where  there  is  matter  in  bar  to  be  pleaded,  and  it  is 

not  pleaded,  it  shall  not  be  given  in  evidence. 
Cro.  El.  871,  ^  10.  So  in  conspiracy  die  court  h^Id  a  special  plea  good, 
Rochester  ^^^^^^  i^  confessed  the  procurement  of  the  indictment,  and 
avoided  by  matter  in  law,  proper  for  the  jud^s  to  consider. 
1  Salk.394.—  ^  1 1  •  So  in  assumptit  payment  may  be  pleaded  or  given  in 
1  £sp.  176.  evidence  ;  so  may  be  foreign  attachment. 
3  Salk.  273.  $  12.  So  in  debt  a  release  may  be  pleaded  or  given  in  evi- 
Zil*'*^'^'  ^®°^®5   *°^  ^  infancy  or  coverture  in  aMumjpnV  ;    and  12 

^^'    '    Mod.  101,  coverture  was  pleaded,  and  held  well. 
12  Mod.  216,      ^  13.  In  this  action  of  trover  there  was  a  special  plea  of 
caro  ^*'^*"'*  taking  goods  of  a  ship  by  distress,  for  the  port  duties  of  cer- 
tain goods  shipped  on  board  to  be  exported,  for  repairing  the 
port  &6C. 
12  Mod.  376,      ^14.  This  was  oBsumpnt  on  several  promises.     Plea,  the 
Paramour  v.    deft,  paid  sucb  a  sum,  in  satisfaction  of  all  promises,  till  such 
^  "^"^'*         a  time,  which  the  pk.  received  in  satisfaction  \   absque  hoc 
that  he  made  any  promise  since ;   pit.  demurred,  for  that  the 
plea  amounted  to  the  general  issue.   Holt  said,  it  was  "  no  true 
rule  that  where  the  deft,  may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence,  he  shall  not  plead  specially ; 
wherever  you  may  plead  matter  in  law,  that  avoids  the  action 
you  may  plead  generally,  and  give  that  matter  in  evidence ; 
or  you  may  plead  it  specially ;    and  upon  all  general  issues 
you  may  give  special  matter  in  evidence.     If  you  give  colour, 
you  may  plead  it  specially  ]  as  in  debt  for  rent  ypu  may  plead 
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nU  dd>eij  ind  gire  a  releane  in  evidence."    '*  It  is  Sin  induU    Ch.  §1. 
gence  to  give  accord  and  satisfaction  in  evidence  upon  non    ^rt.  2. 
asiumpsit  pleaded,  but  that  is  crept  in  and  now  is  settled."        Sm^^s/^^^ ' 

§   15.    Either  plea  may,  or  must  be  pleaded,  and  have 
sufficient  evidence  to  prove  the  issue  or  matter  alleged,  as  fol-  3  Day's  Ca. 
lows ;  any  evidence  that  proves  no  breach  of  a  contract  is  126. 
good  on  this  issue. 

Art.  2.    In  assumpsit,    $  1 .  This  action  is  founded  on  a  See  7  Johns, 
contract,  expressed  or  implied  in  law,  and  the  injury  to  the  ^  ^^' 
pit.  is  the  non-performance  of  it ;  and  though  the  issue  be  nd^- 
ussumpsity  (instead  of  the  old  issue  of  not  guilty,)  yet  on  it 
every  thing  may  be  given  in  evidence,  which  shews  no  con* 
tract  existed  to  be  performed  at  the  commencement  of  the 
action ;  this  a  release  shews,  and  that  the  pit.  bad  no  right  Bull.  N.  P. 
to  the  thing  when  he  sued.     So  any  thing  that  shews  the  con-  Abr~65-^"^' 
tract  then  void,  may  be  given  in  evidence  on  the  general  issue,  1  Esp.  169  to 
as  nonage  and  monies  illegally  lost  in  play,  1  Salk.  278,  344 ;  lllzl'?^^' 
as  a  loss  at  play  &c.,  1  Phil.  Evid.  13;  payment  after  suit  i^\       ^^^' 
brought,  3  Burr.  13^  15. 

^  2.  So  on  non^assumpsii  the  deft,  may  give  in  evidence  ^  ^^P-  ^^^> 
payment,  detainer  for  so  much  due  to  him,  a  usurious  cdn-  ^JnHioZ- 
tract,  infancy,  or  whatever  defeats  the  ph.  or  equitably  dis-  Stra.'49s, 
charges  the  deft.  Story's  Pleadings,  116  5  3  Went.  106.  J^^-^  !>»"• 

^  3.  The  declaration  was,  that  the  deft,  assumed  to  do  1  Eap.  178, 
several  things,  and  the  etridence  was,  that  he  only  assumed  to  Stmms  v. 
do  a  part ;  held,  this  evidence  did  not  support  the  declaration,  ci^**^*^. 
for  a  contract  roust  be  proved  substantially  as  laid. 

^  4.  As  where  the  pit.  declared  the  deft,  promised  to  give  1  Phii.  £7. 
bim  "  £13,  a  field  of  hemp,  and  other  matters,"  and  the  evi-  i?^^^®**" 
dence  only  proved  the  £13.     So  assumpsit  for  fifteen  bushels  ci,  1^^    '^' 
of  matt,  evidence  was  fourteen  or  fifteen ;  this  is  not  the  same  Mustard  v. 

$  5.  So  a  declaration  on  an  absolute  promise,  and  proof  of  iMor.E.aar. 
a  conditional  one,  the  evidence  does  not  support  the  declara-  —1  Phil.  £v. 
tion ;  but  otherwise,  after  the  condition  is  performed  ;  1  Burr.  ^^^' 
325.    Accord  and  satisfaction  is  evidence  on  non  assumpsit^ 
9  Mass.  R.  325 ;  so  a  release.  Bull.  N.  P^  152;  so  a  dis- 
charge, 12  Mod.  538  ;  so  a  former  judgment,  14  Mass.  R.  134. 

$  6.  The  declaration  was  on  a  cash  note ;  held,  it  is  not  sup-  4  Mass.  R. 
ported  by  evidence  of  a  note  payable  in  foreign  bills ;  the  two  ^^/®"***'' 
contracts  are  materially  different.    6  Mass.  R.  460 ;  10  Do. 
377. 

$  7.  Even  after  verdict  nothing  is  to  be  presumed  but  what  ^®"8'-  ^-~- 
is  expressly  stated  in  the  declaration,  or  necessarily  implied  pSJSr!  ID. 
from  facts  stated  in  it.    A  good  rule  too  often  not  attended  to.  &  E.  Ui, 

(n8.  The  declaration  was,  that  the  deft,  promised  to  pay  sBac.  Abr. 
£20  on  request ;  tlic  evidence  on  non  assumpsit  was,  that  he  303. 
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Ch.  91.    owed  the  ph.  £10  on  one  account,  and  £10  on  another  ac« 
Jirt.  3.      count }  held,  this  evidence  does  not  support  the  decIaratioD, 
v^^-v^^  for  the  matter  put  in  issue  is  one  express  promise,  and  two 
implied  promises  are  proved. 

1  BoiT.  878  $  9*  'I'iiis  was  general  indebiiaius  aaumpnt  for  money  lent, 
Harris  t*.  '  and  a  note  dated  in  1751  was  allowed  to  support  this  count, 
A°D^i757--  ^°^  ^°  ^  second  count  in  general  %ndeb%UUu$  a$sump»U  a  spe- 

2  But,  2,  '  cial  order  and  receipt  on  it  was  allowed  as  good  evidence  to 
PeDDyv.Por-  support  it.  Contract  to  deliver  forty  or  fifty  bushels  on  one 
^^^'  day,  so  must  be  the  declaration. 

1  Mor.  E.  $  10.  But  in  asMumpsk  matters  of  record  under  seal  are  not 
^^'             proper  evidence,  they  do  not  prove  the  deft's.  oiMunrnk. 

%\\.  Tht  evidefiee  may  prow  les$.  Rule.  ''Where  the 
ground  of  an  action  is  not  upon  an  entire  contract,  but  merely 
in  damages,  the  evidence  may  prove,  and  the  verdict  find,  a 
part"  of  what  is  alleged. 

2  narr.  904,  ^  12.  As  in  auumpsU  on  a  policy  of  insurance  for  a  total 
Croudd[e!l-  ^<^»  ^®  P'^  ^^Y  P^^^  ^  partial  loss ;  for  the  action  is  not  to 
1  Eap.  m.     recover  the  amount  of  one  entire  contract,  but  damages  to  the 

amount  of  the  loss  actually  sustained. 
1  Esp.  179.—      §  13.  So  where  the  deft,  promised  to  pay  a  farthing  a 
?66u'  ^'  ^'      "     ^^'  shoeing  a  horse,. doubling  each  nail  &c.,  making  a  verr 

large  sum ;  held,  the  pit.  may  prove  and  recover  a  reoionabie 

sum. 
1  Esp.  14a—      ^  14.  So  on  account  on  itismid  eamputatietf  the  court  beU, 
?i^!l^  Bm.  ^^  P'^*  ^^y  prove  and  recover  a  part  of  the  sum  he  has  de- 
Abr.ao4.    '  claredfor;  and  the  same  rule  holds  in  indebitatui  oitumptiif 

and  this  is  now  common  practice.  See  Debt,  post. 
6Bbc.  Abr.        ^15.  But  the  same  contract  that  is  declared  on  must  be 

proved,  or  it  must  be  proved  as  laid.    See  many  cases,  Ch. 

180,  a.  14,  s.  8.  « 

1  Saund.^  Hence,  a  declaration  on  a  contract  of  two  persons,  and  evi- 

Notes'288  to  ^^^^^  ^^  ^^®  contract  of  one,  is  bad,  and  does  not  prove  tbe 
291  b/  Cabell  declaration,  as  the  contract  proved  materially  varies  from  tbe 
r.  Vaughao.  one  declared  on,  and  from  the  issue.  But  it  is  a  general  rule 
PhU.^Evl'^/  now,  that  where  several  make  a  contract  and  part  onhr  of  them 
133/170.  '     are  sued,  this  must  be  pleaded  in  abatement ;  but  if  there  be 

several  eontractees,  they  must  join  at  their  peril,  or  give  some 

reason  why  they  do  not,  as  that  one  is  dead.    It  appeared  on 

oyer  in  Cabell  v.  Vaughan,  that  another  person  was  named  10 

tbe  bond  to  be  jointly  bound  with  the  deft.,  and  held,  he  must 

3  Mim.  166,  plead  in  abatement,  that  the  other  sealed  the  bond,  and  is  stiD 
—2  starlde,  alive,  for  tbe  law  will  not  intend  the  other  sealed,  unless  it  be 
239, 1104.       averred,  and  it  in  fact  roust  be  proved,  but  to  declare  or 

plead  that  A  by  his  deed  did  so  and  so,  implies  sufficiently  he 
sealed,  for  if  not,  it  is  not  his  deed,  of  indenture,  or  writing 
obligator)'. 
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§  16.  It  is  now  a  setded  rule,  that  b  all  cases  of  a  jobt  ob-    Cb.  91. 
ligation  or  deed,  or  joint  contract  in  writing,  or  by  parol,  or    Art.  3. . 
ex  quati  contractu^  if  one  onfy  be  sued,  he  roust  plead  this  ^^^^^v^*^.^ 
matter  in  abatement,  and  cannot  shew  it  in  evidence,  or  move  »'''^»^i]'' 
it  in  arrest  of  judgment,  unless  the  pit.  himself  shew  another  |  ^'|,  £,1^ ' 
sealed  and  is  alive,  not  sued,    or  that  another  ought   to  182, 183.^ 
be  sued.    But  see  3  Johns.  R.  213,  Tom  «.  Goodrich  b  al.,  U  ^"fcE.' 
not  law.  •  9M,96i.   * 

{^  17.  According  to  this  case,  if  four  have  and  receive  money  ^'^''*|^ 
of  the  pit.  to  his  use,  and  one  dies,  and  the  pit.  declares  ibr  |  p^j  ^^^ 
monies  had  and  received  by  the  three,  and  proves  them  had  160,  I7a 
by  them  and  the  fourth  deceased,  this  is  bad  ;  for  the  evi-  ^^^^' 
dence  does  not  prove  the  contract  sued  upon,  as  that  was  of  * 

three,  and  one  of  four  is  proved.  2  Phil.  Evid.  3,  and  several 
cases  there  stated. 

^  !8.  So  assumpsit  on  a  promise  of  four ;  plea  by  all,  never  |.^®|[**  '^^* 
promised  within  six  years.  Evidence,  one  of  them  only  promts-  gelri^-^ 
ed  in  that  time.    This  evidence  does  not  support  the  action  or  l  Mor.  E. 
prove  the  issue ;  but  see  Limitations.  The  four  probably  were  ^'' 
not  partners. 

$19.  So  in  assumpsit  against  one,  evidence  that  two  prom-  II^^^'J^ 
ised  does  not  prove  the  declaration  ;  but  then  the  rule  of  plead-  bi.  605, 947, 
ingit  in  abatement  applies  as  above,  though  not  formerly.  And  Abbot  «.^ 
in  this  case.  Rice  «.  Shute,  it  was  first  held,  if  several  part-  5'Bun'T61l 
ners  in  trade  made  a  promise  and  one  was  sued,  he  roust  Ricef.shota. 
plead  this  in  abatement.  1  Esp.  116 ;  2  W.  Bl.  695,  947  ;  3  Kirby*tR. 
j31.  Com.  Chr.  Notes,  20 ;  and  then  the  like  rule  was  extend-  ^[Za  n!^k 
ed  to  owners  of  ships.     And  afterwards,  the  rule  in  Rice  «•  £.  im^  873, 
Sbute  was  extended  to  all  joint  contracts,  as  stated  above,  ^<ld>>on  «. 
from  Williams'  Notes  on  Cabell  v.  Yaughan.    This  is  as  to  cowpla^ 
the  contractors.  Beet  v.  Ab« 

^  20.  But  as  to  the  contractees  the  rule  still  holds  they  must  ^ 
all  join  in  the  action,  or  it  is  bad  on  evidence.    Hence,  all  the  i^^l^l^' 
partners  must  join  on  contract,  for  the  contract  is  joint ;  and  Champaote. 
if  one  sue  alone,  the  deft,  may  in  evidence  at  the  trial  take  ^}F?qI}^* 
advantage  of  it  and  non-suit  the  pit.,  *^  for  the  contract  is  not  io6._      ^' 
the  same;  but  in  the  case  of  a  tort  this  must  be  pleaded  in  i  Saand.2ai. 
abatement."   And  3  Bl.  Com.  Chr.  Notes,  20 ;  and  2  Mass.  r:i^  ^^ 
R.  510;  2D.  &E.  282. 

$  21 .  As  to  torts  the  rule  is,  that  if  all  to  whom  the  injury  g'^'^V:?^"" 
IS  done  do  not  join  in  the  action,  it  must  be  pleaded  in  abate-  s,  s.  14!    ' 
raent,  and  is  not  matter  in  evidence.   2  Stra.  820 ;  1  Phil. 
Evid.  170,  as  to  deft. 

$  22.  As  where  two  owned  a  ship,  and  she  was  run  down  ^  D.  &  v.. 
by  the  deft,  and  one  owner  alone  sued,  so  in  tort,  and  shewed  l^*^^y'^, 
another  was  part  owner,  yet  it  was  ruled  this  matter  must  be  rend.^i  Pbii) 
pleaded  in  abatement.   Sedgworth  t^  Overend,  7  D.  b  E.  ^^-  ^'^^' 
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Cn.  91.    275  ;  Cli.  176,  a.  11,  s.  3  ;  6  East,  420  ;   Ch.  77,  a.  12,  s. 
Art.  3.      91. 

v-^*v-^  ^  23.  Assumpsit  on  the  testator's  promise,  evidence  the  ex- 
517*518—  ®cutor  promised  to  pay  the  same  debt,  is  good,  and  a  continu* 
Giib.  L.  E.  •tion  of  the  testator's  promise  ;  but  2  Hen.  b  M.  401,  407  ; 
181.— 1  Sftlk.  1  Hen.  &  M.  563 ;  and  the  law  is  as  in  Hen.  &  M. ;  Boll. 
^'  N.  P.  140. 

1  Saiiiid.  ^  24.  But  1 1  Modern,  helfl  a  declaration  on  a  promise  to 

bell  V.      y^  *®  testator  is  not  proved  by  evidence  of  one  made  to  the  ex- 
Vaagbaii.       ecutor,  the  pit.     If  the  ph.  himself  shews  there  is  a  co-con- 
tractor with  the  deft,  who  is  alive  and  is  not  sued,  judgment 
must  be  arrested. 
193 '  ^'  ^'         ^  ^^*  ^^^^^  ^^^  assumpsit  against  the  father,  evidence  the 
physic  was  given  to  his  daughter  at  his  request,  this  evidence 
proves  the  declaration  and  issue,  on  never  promised  plea4ed. 
1  Mor.  E.  ^  ^^-  Demands  on  the  same  contract  may  be  proved  and 

414.415,416,  balanced'  in  the  same  action  at  common  law;  for  the  law  to 
t  Esn*268  —  *^^'^  circuity  of  actions  considers  the  whole  matter  of  the 

1  Giib.  E.  by  Same  demand,  and  all  things  arising  out  of  the  same  contract. 
Loflft,  337,      A  promises  to  deliver  good  merchantable  wheat ;  delivery  of 

^'  good  second  sort  is  bad. 

Bull.  N.  P.  ^  ^'^^  "^^^  J^'HI  ^^'^  fi^^  ^^  *^  issue.     As  in  debt  on  a 

178—1  Ld.     charter-party  to  pay  £52.   10*.  a  month,  pit.  declared  for 

Raym.  736.    £509.     Plea,  payment,  and  jury  found  £375  due,,  but  said 

nothing  as  to  the  rest  of  the  £500 ;  for  this  omission  judgment 

on  error  was  reversed.    Quaere,  as  to  assumpsit. 

10  Mass.  R.        ^  28.  Process  on  the  mill-act  for  flowing,  and  held  as  a 

877,  Coo-      general  rule,  that  wherever  in  the  progress  of  an  action  the 

Syimnefl.—    ^i^'^  ^^  i^»  alleged  to  be  in  one,  appears  to  be  in  two  or  more, 

sCaioes'R.  the  variance  is  fatal.     But  if  one  be  sued  where  others  are 

'^*  alike  interested  and  liable  with  him,  he  must  plead  this  in 

abatement,  and  cannot  avail  himself  of  it  in  any  future  stage 

of  the  action.     Two  owned  the  mill,  one  only  sued. 

Art.  3.  Action  on  the  case  on  torts.     Generally,  in  this 
action  the  issue  is  on  not  guilty  pleaded. 

2  Esp.  466.         ^  1 ,  The  general  rule  is,  that  if  the  substance  of  the  issue 

be  proved,  it  is  suf&cient.  See  Chapters  from  58  to  79. 
Cro.  EI.884,  §  ^'  As  where  the  declaration  slated,  that  the  pit.  bought 
Gravenor  v.  two  oxcn  of  the  deft,  and  that  he  warranted  them  both  to  be 
S^Es"'^!«*—  sound,  and  that  they  were  not  sound.  Plea,  not  guilty.  The  evi- 
6  Bac.  Abr.  dence  was,  that  one  was  sound  and  the  other  not.  Held,  this 
304.  evidence  proved  the  charge,  for  the  action  was  not  founded 

on  the  contract,  but  on  the  deceit,  so  a  part  might  be  proved. 
Bull.  N.  P.  ^  3.  This  was  an  action  on  the  case,  for  that  the  deft,  had 
^-  A  and  his  wife  in  execution,  (for' her  debt,)  and  that  the  deft, 

suffered  them  to  escape.    The  evidence  proved,  and  the  ver- 
dict found,  that  A  only  was  in  execution,  and  that  he  escaped  } 
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on  not  guilty  pleaded,  judgment  was  for  the  ph.,  ioF  the  suIh    Ch.  91. 
stance  of  the  issue  is  poyed,  as  the  baron's  escape  was  the    Afi.  3* 
material  part.  VXW/ 

^  4.  Case  by  a  conunoner,  who  stated,  that  the  deft,  had  2  Mod.  274, 
so  limited  the  common  &c.  that  the  pit.  could  not  enjoy  it  in  ^^^^  ?-  Y^'- 
so  ample  a  manner  as  he  used  to  do.    The  deft,  pleaded,  he  bm.  Abn  es 
put  his  cattle  in  rightfully,  and  that  the  ph..  had  common  Nicbolsv.    . 
enough.     On  demnrrer  it  was  held,  the  plea  amounted  to  the  ^^^i^^'- 
general  issue,  on  which  all  this  matter  could  be  in  evidence. 
But  the  court  further  said,  the  plea  was  not  bad  for  this  cause 
alone  ;  '^  for  that  the  deft,  may  well  disclose  matter  of  law  in 
pleading,'' ''  which  is  a  much  cheaper  way  than  to  have  a  spe^ 
cial  verdict,  and  that  it  is  on  the  same  reason  as  giving  colour; 
but  if  the  matter  by  which  the  deft,  justifies  be  all  matter  of 
iact,  and  proper  for  a  trial  of  a  jury,  then  the  deft,  ought  to 
plead  the  general  issue,"  and  give  the  matter  in  evidence. 
But  if  the  special  plea  contains  any  matter  that  will  raise  a 
doubt  in  the  jury,  the  court  will  aDow  it,  though  it  might  have 
been  given  in  evidence  on  the  general  issue. 

§  5.  So  in  case  for  a  misdemeanour,  die  deft,  may  plead  6Bac.Abr.62. 
not  guilty,  and  give  the  matter  m  evidence,  or  he  may  also 
traverse  the  p<Hnt  of  the  declaration,  as  ne  forga  paSf  non 
gecitj  non  rapuit^  non  manutenuit^  fyc. 

^  6.    So  matter'  of  excuse,  which  admits  the  fact,  and  says  Bol.  N.  P.  17. 
h  was  done  accidentally,  or  without  any  fault  in  the  deft., 
may  be  pleaded  specially,  or  given  in  evidence  on  the  general 
issue. 

^  7.  This  was  an  action  on  the  case,  in  which  the  pit.  charge  cro.  Jam. 
ed  the  deft,  with  inclosing  three  acres  of  land,  and  stated  the  ^^^i  Eardiey 
pit.  had  common  to  sixty  acres  of  land  ;  sixty  acres  of  mead-  cited's  Bac 
ow,  and  eighty  acres  of  pasture  ;    the  evidence  and  verdict  Abr.  304. 
were,'  that  he  had  common  to  a  messuage,  and  ninety  acres  of 
land,  meadow  and  pasture,  thereto  appertaining,  and  for  the 
residue  he  had  not  common.      It  was  held,  that  this  evidence 
supported  the  declaration  ;    for  the  substance  is  the  inclosing, 
which  was  a  tort  to  the  pit's,  common,  and  the  common  or 
description  of  it  but  inducement. 

§  8.  In  case  for  a  voluntary  escape,  the  pit.  may  prove  a  2  Esp.  279.— 
negligent  one.  2  D.  b  £.  126 ;  5  Com.  D.  591.  So  in  case  ^  ^'*'*  ^^^• 
in  the  nature  of  a  conspiracy  against  two,  and  plea  not  guilty ; 
the  evidence  proved  and  the  verdict  found  one  only  guilty  ; 
.  this  evidence  supports  the  action  ;  but  otherwise  in  an  action 
of  conspiracy,  as  no  conspiracy  is  proved,  unless  two  be  found 
guilty ;  and  see  Foster  ».  Pierson,  in  covenant. 

Cj  9.    As  to  actions  of  covenant  see  pleadings  in  covenant ;  i  Mor.  E. 
so  in  trover,  possession  of  the  wife  proved  is  sufiicient  on  not  ^2  to  404^  .. 
guilty,  Gil.  L.  E.  269  ;  so  using  the  pit's,  goods ;  so  refusing 
to  deliver  them,  260 ;  so  if  the  deft,  wrongfully  take  the  pit's. 
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Gh.  91.    hat;^  «>  if  he  borrow  or  hire  a  horse,  and  ride  him  out  of  the 
An.  4.      wajy  265,  or  beyond  the  distance  agreed.      * 
Vi^p^v-^^        Art.  4.  In  actions  of  debt. 

1  ^%f '^'  §  ^*  ^^  ^^^  ^^  ^^  general  issue  in  debt,  and  also  on  pe- 
Tcom.  D.  °^  statutes,  but  it  cannot  be  pleaded  to  debt  on  bon^  or  spe- 
lls, 222^—  cialty,  for  neither  can  be  dissolved  without  special^ ;  but  it 
BoTfl  P^irT  ^^y  ^^  pleaded  where  the  debt  arises  by  matter  dehors^  as  on 
— 2  Bac  24. '  a  lease  ^7  indenture ;  for  the  debt  arises  partly  on  takmg  the 
—1  EfD.  ao5.  profits,  and  there  is  no  debt  till  the  day  of  payment.  Hence 
Hatton  •f'^'  any  thing  may  be  given  in  evidence  on  nil  ^e&el,  which  shews 
Mone.  it  impossible  for  the  lessee  to  take  the  profits,  and  is  a  good 

8^^273"*^  discbarge,  as  eviction,  expulsion,  or  any  suspension  of  the  rent, 
or  if  the  lessor  enter  into  a  part,  but  otherwise  if  a  stranger 
enter,  or  these  matters  may  be  pleaded. 
1  Mod.  36,         So  in  debt  on  simple  contract,  nU  debet  may  be  pleaded. 
408.   *    '     2Bac,  Abr.  24. 

1  Mor.  E.  $  2.  But  on  nU  debet  the  lessee  cannot  give  in  evidencce 

411, 414.       i^  Q^Q  neglect  to  enter  and  take  the  profits ;  nor  a  mere  en- 
try by  the  lessor ;  and  it  is  said,  8  Mod.  323,  that  nil  debet  is 
no  good  plea  to  an  action  of  debt  on  penalty. 
1  Mor  £.414.      ^  3.  If  one  plead  a  lease  and  demise,  a  lease  on  condition 
r^  Craocb,   ^  g^Q^  evidence.  Wheat  delivered  and  debt  assigned  in  pay- 
ment in  evidence. 
1  Esp.  260.—      ^4.    So  on  nU  deBet  a  release  is  evidence  to  prove  the  is- 
Giib.  L.  E.      sue  ;  or  evidence  the  lessor  covenanted  to  repair,  and  did  not  i 
^'  and  that  the  lessee  spent  the  rent  in  repairs,  is  also  good; 

and  retainer  by  agreement,  is  payment ;  but  otherwise  if  tho 
retainer  be  by  deed,  for  this  must  be  pleaded. 
1  Mor  E.417.      ^  ^'    ^^  i°  ^cape^  and  nU  debet  pleaded, /resA  suit  may  be 

'  given  in  evidence. 

BuLN.P.i70.      ^  6.  So  if  a  sheriff*  levy  money  on  z  fieri  faeiass  and  be  is 

sued  in  debt  for  it,  and  pleads  nU  debet^  he  may  prove  this 

plea,  if  the  execution  be  not  returned,  as  a  fact,  if  levied  or 

not ;  but  otherwise  if  returned,  as  then  it  is  matter  of  record. 

Gilb.l.  £.         $  "^^  But  equal  debts  are  no  balance  to  each  other,  for  the 

287.  pit  is  not  prepared  to  answer  the  debt  of  the  deft. 

1  Esp  306.—      Ii3  debt  for  rent,  on  nil  debet  the  act  of  limitations  may  be 

1  Saik.278.~  given  in  evidence,  but  not,  on  non-assumpsitj  ^' for  the  statute  is 
4  Bac.  65.      j^  ^^^  present  tense,  and  so  makes  it  no  debt  at  the  time  of 

pleading." 

2  Wits.  341,        ^  8.  Where  a  bond  was  given  in  common  form,  condition 
Coiiiiia  V.       to  pay  £350,  in  fact  to  stifle  a  prosecution,  and  so  void  : , 

an  era.        Held,  this  could  not  be  in  evidence,  but  must  be  pleaded  in 

order  to  avoid  the  bond;  see  Debt ;  being  matter  dehors  is  no 

objection. 

2  W.  B1 1108.      <^  9.  If  a  deed  be  illegal  on  the  face  of  it,  the  deft,  may 

— 1  Esp.  2d±  pray  oyer  and  demur ;   if  not  illegal  on  the  face  of  it,  but  by 
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tn&tter  dehors^  he  must  plead  the  illegality,  and  give  evidence    Ch.  91. 
of  it.     1  Phil.  Ev.  484.  ^  Art.  4. 

^10.  In  debt  on  bond — what  evidence  consists  with  it.     It  K^^y^j 
8  a  settled  rule,  that  '^  no  parol  averment  varying  the  condi-  Co.  L.  225.— 
tion  of  the  bond,  shall  be  admitted  as  a  plea  ;"    as  in  debt  on  ^ro.  El.  697, 
a  bond,  no  plea  or  evidence  can  be  admitted  to  prove  the  par-  Hayfori  ^ 
ties  before  the  day  of  payment  did  agree  to  postpone  it ;  ^'  for  l  £sp.  247. 
no  agreement  by  parol  can  dispense  with  an  obligation.'' 

^11.  So  if  a  bond  be  delivered  to  the  obligee  himself,  it  1  E8p.248.— 
is  absolute,  and  no  evidence  can  be  admitted  to  prove  the  de-  Cro.  El.  620. 
livery  was  conditional.    Holford  v.  Parker,  Hob.  246. 

^  12.  So  if  the  bond  be  to  pay  money  at  a  certain  day,  it  cowp.  47, 
cannot  be  pleaded,  or  proved,  it  was  given  as  an  indemnity  to  Mease,  exr.t?. 
the  pit's.  tesSator  against  another  bond,  and  not  damnified.  ^^^' 

^13.    But  where  a  bond  is  delivered  to  a  stranger,  the  j  £,p  349.^ 
deft,  may  plead  and  prove  any  parol  matter,  as  that  it  was  de-  Cro.  £1.  b20. 
livered  conditionally,  or  as  an  escrow;  and  the  deed  is  not  ^Co.L.56. 
valid  unless  it  is  delivered  to  the  obligee  himself.     6  Cranch, 
319. 

"   ^  14.    So  matters  dehors  a  deed  may  be  proved  if  consist- 
ent with  it,  as  a  trust.    See  Rudge  v.  Birch,  see  Ch.  86,  a.  4. 

So  the  deft,  may  plead  and  prove  matters  that  admit  the 
bond,  yet  avoid  it,  as  that  the  consideration  is  illegal  in  fact, 
though  fair  on  the  face  of  it,  as  Collins  t;.  Blantem,  above ; 
or  for  usury,  be. 

^  15.  In  debt  for  a  sum  certain,  no  demand  can  be  for  a  ioMod.7  69 
less  sum,  without  shewing  how  the  rest  is  satisfied.  70, 324, 924' 

This  rule  is  confined  to  cases  in  which  the  action  rests  tJ  ^*^*^-  ^. 
solely  on  the  deed,  and  to  recover  a  debt  created  by  that  piymouthv. 
«lone  ;  hence  when  the  action  is  grounded  on  the  contract  it-  Throgmor- 
self,  and  that  is  for  a  certain  sum,  that  sum  only  can  be  prov-  ^'""^  ^'^ 
ed  and  recovered :  as  a  contract  to  pay  £100  for  a  year's  ser- 
vice, there  can  be  no  recovery  of  X75  for  nine  months,  for 
an  entire  contract  cannot  be  divided  ;  but  if  sickness,  or  oth- 
er act  of  God,  prevent  the  service  being  done,  the  case  will 
be  different. 

^  16.  But  when  the  debt  depends  on  something  extrinsic,  2  Salk.  659, 
as  rent  fcc,  the  pit.  may  prove  what  is  really  due,  though  he  J?^l«<ion»- 
demanded  more«     1  Esp.  307.  "^* 

^  17.  So  in  debt  on  a  charter-party,  at  so  much  a  month,  sira.  1049, 
amounting  to  £600  ;  the  evidence  proved  £357,  and  held.  Hoopers, 
the  evidence  was  proper.     1  Esp.  307.  Shepherd. 

^  18.  In  debt  on  a  single  bond,  for  £10;   this  can  be  dis-  2Wils.  173. 
charged  but  by  deed.     Plea,  that  D  was  jointly  bound  with  I^mJ^V^' 
the  deft.,  that  the  pit.  made  a  release  to  D,  before  the  date  of  ngLi  Mor" 
the  bond,  and  delivered  it  after,  by  which  he  acknowledged  £.  312. 
the  payment  of  20^.  in  full  of  the  £10.  This  plea  is  good  ;  for 

VOL.  ui.  59 


466  EVIDENCE. 

Ch.  91.    if  one  acknowledge  himself  satisfied  by  deed,  be  is  e$i&pped^ 

Art.  5.      though  he  receive  nothing. 

i^^^v-^/       $  19.  Plea,  levy  by  distress,  and  so  non  debet ;  release  or 
]  Saik.  284,    payment  is  good  evidence ;  dliter  of  rasure. 
f  ullTcr^  ''•        Art.  6.  JVbn  est  factum. 

4  Rsp.  N.  P.  ^  ^-  By  ^^^^  pl^^  ^^  party  denies  the  deed  on  which  he  is 
255.-2  D.  &  charged  to  be  his  deed ;  and  any  evidence  that  proves  it  is  or 
PiiU^Ev'ias  '^  °^*  ^^^  deed,  is  proper  evidence ;  and  this  plea  occurs  in 
s  Mor.  £.  94'  several  forms  of  actions.     2  Starkie,  239. 

^?  ^'TT^i  o  §  2.  On  this  plea  the  pit.  must  call  all  the  subscribing  wit- 
^'^^'  '  nesses  to  prove  the  deed,  if  living  and  to  be  had. 

6  Mod.  218.        §2.  A  special  non  est  factum^  in  cases  of  rasure^  interlinea- 
--4Bac.Abr.  ^^^^  delivered  as  an  escrow  fac.,  brings  all  the  proof  on  the 
deft ,  for  he  admits  the  deed,  and  then  states  somethiiig  to 
)o  J(»hns.  R.   avoid  it ;  but  if  he  plead  not  his  deed  generally,  he  turns  the. 
47, 49.  proof  upon  the  pit. ;  this  plea  only  puts  the  deed  in  issue. 

1  Esp.  266.^  ^  4.  So  where  one  pleads  rasure,  and  so  ^t  his  deed,  he 
ni  Minot  V.  ^^^  ^'^  defence  solely  on  his  evidence  of  rasure,  as  that  is 
Bates.  the  only  point  in  issue  to  be  proved,  except  the  obligor  must 

be  identified,  for  sometimes  the  witness  may  not  kaow  the  per- 
son who  executed  the  deed  is  the  deft. 
Hob.  72.  ^  5.  If  one  plead  non  est  factum^  he  cannot  prove  a  usari- 

ous  bond,  or  a  sheriff's  bond  on  the  23  H.  VL,  for  it  is  his 
bond. 
1  Mass.  B.  6,      $  6.    This  was  an  action  of  covenant  free  of  incumbrance, 
Keiiogg  r.io-  but  Subject  to  a  town  way.     Plea,  non  est  factum,  reserving  a 
gcrsoii.  j.jgj^^  ^^  gj^^g  ^jjy  special  matter  in  evidence,  pit.  consented,  and 

issue  joined ;  th^  court  held,  it  could  not,  on  this  issue,  be 
proved  the  way  was  a  benefit,  and  no  incumbrance,  as  that 
was  a  matter  of  law,  and  proper  for  the  consideration  of  the 
court,  on  demurrer  to  the  declaration  ;  pleadings  set  aside. 

5  Co.  UQf  ^  7.  In  this  case  two  made  a  joint  bond  to  the  ph.  He  su- 
Wheipdaie's  ed  One.  He  pleaded  non  est  factum,  and  the  jury  found  a 
^^^'            joint  bill.    Judgment  for  the  pit.     Resolved,  first.  If  two  are 

jointly  bound  in  a  bond,  neither  can  say  it  is  not  his  deed ;  for 
he  seals  and  delivers  it,  and  each  is  bound  in  the  whole. 
1  Saiind.soi.  ^  B.  Second.  Whenever  a  deed  is  voidable  at  the  time  of 
—Taylor's  R.  pleading,  as  by  reason  of  infancy,  duress,  &c.  the  obligor  can- 
i^Phil  fcvid  ^^^  plead  non  est  factum,  for  it  is  his  deed,  and  he  ought  to 
133;  but  1  '  avoid  it  by  special  pleading,  and  conclude  actio  nan  fyc.,secus 
Southard's  R.  ^  lunatic,  or  one  drunk. 

dfunrrythe  §9-  Third.  When  a  deed  or  other  writing  is  declared 
pit's,  contriv-  void  by  act  of  parliament,  the  obligor  cannot  plead  noti  est 
auce^  Star-  ffjctum,  but  hc  must  avoid  it  by  special  pleading.  1  Phil.  Ev. 
''**''  124;  5  Co.  119.. 

<^  10.  Fourth.     If  one  make  his  deed,  and  it  is  afterwards 
made  void  by  rasure,  addition,  breaking  off  the  seal,  or  by  any 
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tlteration,  he  may  plead  non  est  factum j  for  it  is  no  longer  liis    Ch.  91. 
deed-     Cro.  El.  626;    Bui.  N.  P.  171.      Fraud  is  in  evi-    Jlrt.  5. 
dence.     1  Cox,  178.  K^^>rKJ 

$  11.  Fifth.    If  a  bond  be  delivered  to  another  to  the  use  Giib.  L.  E. 
of  the  obligee,  and  he  refuses  it,  this  bond  is  forever  void,  and  }^^]^}^?{ 
the  obligee  can  never  after  agree  to  it,  and  the  obligor  may  e.  ^)  to  303! 
plead  non  est  factum  ;    and  so  if  made  to  the  wife,  and  the  —1  PUU.  Ev. 
husband  disagree,  on  non  est  factum  the  deft,  may  prove  de-  *^' 
Kvered  as  an  escrow j  for  it  is  not  his  deed,  being  delivered  to 
a  stranger  not  to  have  effect  be. ;  so  the  deft,  may,  on  this  plea 
and  issue,  give  in  evidence  not  lettered^  blind,  misread,  so  cov- 
erture, and  so  lunacy,  ;  so  special  matter,  as  rasure,  interline- 
ation &c.  Stra.  1104;     1   Esp.  185;    Bui.  N.  P.  171,  172; 
12  Johns.  R.  337  ;   6  Co.  119 ;    11  Co.  27 ;    16  Johns.  R. 
297  ;  6  Taun.  707,  710. 

%  12.  But  on  non  est  factum  pleaded,  infancy  cannot  be  }  ^'^^J-  f' 
given  in  evidence  ;  for  in  some  cases  he  has  a  power  to  con-  jj^^^*  ^ij^^I 
tract:  nor  can  duress  be  given  in  evidence,  nor  ease  and  6  Co.  119. 
favour  on  sherilTs  bond. 

§  13.  Nor  insanity,  Salk.  676 ;  nor  usury,  Stra.  498  ;  nor  4^'Pj®^' 
act  of  gaming,  Stra.  493;  1  Phil.  Evid.  239;   Bull.  N.  P.  fZ 
162. 

^14.  It  was  held  in  this  case,  that  the  deft,  should  be  Bull.  N.  P. 
admitted  to  prove  that  the  pit.  made  him  sign  the  bond  fcc.  R^^'grts^^^j 
when  he  was  drunk,-  so  that  he  did  not  know  what  he  did  ;  or  cites^  Gates ». 
that  he  delivered  it  as  an  escrow  ;  or  on  condition  not  perform-  ^o<>i>* 
ed ;  or  that  he  was  insane  Sic.  Cited  New.  on  Contracts,  17. 

4  16.  If  a  bond  be  made  to  two  persons,  evidence  it  was  3i4.!!!;DougK 
paid  to  one  is  good,  so  to  an  attorney,  especially  if  he  have  628, 624.-- 
the  bond,  or  if  payment  is  made  after  he  gets  judgment.  ^^  ^^' 

§  16.  On  a  plea  of  payment  at  the  day,  evidence  of  pay-  *  ^^'  ^-^s.— 
nent  before  the  day  is  sufficient ;  but  payment  to  the  agent  of  ^  ^*P*  *^* 
the  attorney  of  the  party  is  not  payment  to  the  party.    Dougl. 
623. 

$  17.    Entry  sur  disseizin  for  land  in  Marlborough.    A  10  Mass.  R.- 
father  signed  and  sealed  a  deed  to  convey  lands  to  his  son,  ^»  ^^» 
and  left  it  with  the  scrivener,  with  directions  to  get  it  record-  Maynard.*^ 
ed.     This  was  done  ;  but  the  deed  at  the  father's  request  still 
remained  in  the  scrivener's  hands  until  the  son  died,  when  the 
father  reclaimed  and  cancelled  it,  the  son  having  known  noth* 
ing  of  the  transaction.     Held,  the  father  remained  the  owner 
of  the  land  as  against  the  son's  heirs;  the  deed  never  having 
been  delivered  to  the  son.     So  the  conveyance  was  not  per- 
fected, and  the  deed  never  became  the  father's  deed  to  the 
purposes  of  conveying  the  land  to  his  son. 

^18.  11  Co.  27,  It  is  said,  if  the  obligee  alter  the  deed  in  WhiHngi?. 
a  part  immaterial,  it  is  avoided  ;  but  contra,  1  Dall.  67  ;  and  ^S*'*^'  ^'^' 
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Ch.  91.    1  Hen.  b  Mud.  390;  and  so  are  Axaerican  cases  geaeraltyy 
Art.  6»      as  filiing  a  blank  left  to  be  filled  &c.  by  an  additional  name, 
s^^^v^^  or  a  word  tlie  law  implies, — see  Cb.  86,  a.  3,  s.  16,  he.  and 
French  t^.  Patten,  Cb.  40,  a.  15,  s.  7  ;  4  Crancb,  60,  or  fill- 
ing up  a  date. 
Kirb7,237.         %  19.  On  non  est  factum  the  deft,  may  give  evidence  of 

any  thing  that  goes  to  (he  avoidance  of  the  bond. 
See  Ch.  178,       Art.  6.  Isiuci  in  ejectment  ^c.    The  plea  in  this  action  is, 
**  ^^'  not  guilty,  and  some  other  pleas  according  to  the  facts  of  the 

case. 

2  Esp.  216.—.      ^  !•  The  rule  is,  that  the  pit.  may  prove  and  recover  that 

Cro.  £1. 13,    part  of  the  thing  he  demands  to  which  be  proves  a  title ;  as  if 

Gay  V.  Rand,  jj^  g^^g  j-^j.  ^  ^^^^  ^f  seven  yedrs,  he  may  prove  one  of  five 

years.     So  if  he  declares  for  a  hundred  acres  be  may  prove 

and  recover  forty  acres.     So  he  may  declare  for  a  house  and 

recover  the  north  half  of  it»  Burr.  326,  see  Dingly  v.  Dingly, 

2  Esp.  167.     Ch.  178,  a.  14. 

1  Burr.  126,        ^2.  So  the  pit.  may  declare  for  a  moiety,  and  prove  and 
^)^Denn  t,  recover  an  undivided  third  part,  or  a  less  proportion,  but  the 

better  opinion  is,  that  if  the  demandant  declare  for  the  whole, 
he  cannot  prove  and  recover  an  undivided  part. 
6  Bac.  Abr.        ^  ^*  Declaration  on  a  lease  from  two,  one  from  two  tenants 
307.  in  common  does  not  prove  the  declaration,  for  their  estates  are 

several ;  but  otherwise,  of  joint  tenants  and  coparceners. 
6  Bac.  Abr.        ^  4.  Ejectment  against  husband  and  wife,  evidence  that  he 
^^'  is  guilty  is  sufiicient  to  support  the  declaration* 

4D.bE.682,  ^  5.  The  deft,  in  ejectment  may  prove  the  pit's,  title  expir- 
683,  England  ed  :  as  in  ejectment  in  1792,  by  landlord  against  tenant,  whose 
8  Mhuleh^  lease  had  expired,  the  tenant  was  allowed  to  give  evidence  that 
Sel.616, 617,  his  landlord's  title  was  expired,  and  so  held  by  the  court.  He 
Doe  t>.  Bams-  claimed  under  a  lease  for  twenty-one  years,  that  expired  Lady 
day  1791,  of  course  he  "had  no  right  to  turn  the  tenant  out 
of  possession,"  and  his  possession  is  enough  for  him. 

2  Salk.  421  ^  ^*  ^^  ^^  P^^'  prove  be  has  had  twenty  years'  possession,  he 
Stokes  r.  '  can  recover  lands  in  ejectment.  As  where  A  had  possession 
Berry.  for  twenty  years,  without  interruption,  and  then  B  got  posses- 
sion, A  brought  ejectment  against  him  and  recovered,  because 
A's  twenty  years'  possession  gave  him  a  right  of  possession, 
which  alone  is  sufficient  to  maintain  ejectment  in  England,  and 
also  here,  in  a  mere  possessory  action,  depending  on  a  right  of 

.    entry. 
6  Mass.  R.  ^7.  If  A  sue  for  two  undivided  eighth  parts  of  lands  against 

r  ^^'^^^'   ^»  ^^°  owns  the  other,  six  eighths,  he  may  disclaim  the  two 
.  i    V,    ce.    gjgjj^jjg^  ^jj J  ^jj  gyj^jj  pjgj^  ^f  non-ienure  may  compel  the  de- 
mandant to  prove  an  ouster.  "  But  non-tenure  cannot  be  given 
in  evidence  under  the  geni^ral  issue  in  this  action,"  which  was 
a  writ  of  entry. 
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^  8.  Counier^rt  of  a  lease^  evidence  fyc. ;  attorney  need  not    Ch.  91. 
ah^  hispotDer  if  not  aeked  for  fyt.     This  was  ejectment  by    Art.  7. 
the  lessor  against  the  assignee  of  ihe  lease,  on  a  clause  in  it  of  v^^^v"v^ 
re-entry  on  non-payment  of  rent.     Pit.  produced  the  counter-  7  East,  363, 
part  signed  by  the  lessee  j  held,  sufficient  evidence  of  the  ^i.Ro®  ^^ 
lease  and  condition  against  the   assignee  holding  under  the  Leraorof  th« 
leasee,  though  objected,  the  ph.  ought  to  have  given  notice  to  pit.  cannot 
the  deft,  to  brine  in  the  original  lease :    2.  The  lessor  de-  I®'?*f  I*'® 

,,,  !!•  Ill  .«..  action,  4 

manded  the  rent  by  his  attorney,  who  had  a  sufficient  power,  Maale  &  SeK 
be  mentioned  to  the  deft.,  but  did  not  produce  it ;  held,  he  ^^* 
need  not,  as  the  deft,  did  not  ask  for  it. 

§  9.  Tenant  in  possession.     He  is  not  a  witness  in  eject-  JJ*^J;  ^^^^' 
ment  to  support  the  deft*s.  title  under  whom  he  holds,  for  he  62176237*^ 
is  served  with  the  ejectment,  and  is  liable  for  the  mesne  profits,  Doe  v.  \Vii. 
and  the  verdict  in  ejectment  would  be  evidence  against  him  i^^^i'^vid 
in  an  action  for  them.    1  Stra.  632,  Bourne  v.  Turner ;  5  49.     ' 
Mod.  333.    So  if  the  pit's,  lessor  agree  to  lease  the  land  sued 
for  to  A,  if  recovered  in  ejectment,  A  is  not  a  witness  for  the 
ph.,  as  in  A's  action  for  the  non-performance  of  the  agreement 
the  verdict  would  be  evidence  for  A  to  prove  the  land  recov- 
ered.    The  tenant  in  possession  is  incompetent  to  show  he  is 
tenant  in  possession,  and  that  the  deft,  is  not,  as  he  has  an 
immediate  interest  to  prevent  the  recovery,  as  it  is  his  interest  Li^^n*' ^^' 

^     ^  .  .  '^        .  t^  'j    ^L'  .1      276,  Brant  r. 

to  protect  his  own  possession.     It  was  said,  this  seems  to  be  D^ckman.-- 
considered  a  question  sui  generis^  partly  an  interest  in  the  12  Johns.  R. 
question,  and  partly  an  interest  in  the  event,  and  there  was  no  ^^' 
need  he  should  be  a  witness.   Jackson  v.  Trusdell. 

Aht.  7.   Issues  in  repleffin.    $  1.  The-general  issue  in  this  ?*Vf*Pi*j^" 
action  is  non  eepit ;  a  second  plea  is,  the  statute  of  limitations ;  ^^' 
a  third,  a  justification ;  fourth,  the  avowry  or  conusance. 

^  2.  On  not!  eepit  the  deft,  admits  the  property  to  be  in  the  Bro.  r.  o.^* 
pit.,  and  on  this  plea  the  deft,  may  prove  he  took  the  goods  1  Stra.  567. 
in  another  place  ;  that  is,  if  he  never  had  them  at  the  place 
mentioned  in  the  declaration. 

$  3.  The  court  held  in  this  case,  that  under  the  plea  of  i  Mass.  R. 
non  cepit  in  replevin,  special  matter  in  justification  is  not  to  be  J^*  M'Far- 
admitted  in  evidence,  even  though  the  deft,  make  a  reserva-  |fe".  ^'  ^^' 
tion  to  that  purpose ;  for  non  cepit  and  justification,  even  in 
evidence,  are  inconsistent,  as  the  one  denies  the  taking,  and 
the  other  justifies  it.    A  repleader  was  ordered. 

§  4.  If  the  pit.  in  replevin  have  a  right  of  common  and  i2"^^" 
ought  to  pay,  no  evidence  need  begtven  of  the  payment,  for  2  Esp.  2x7 
it  is  not  material ;  but  if  be  have  a  right  of  common,  paying  Lovelace  0. 
therefor  8ic.,  the  payment  must  be  proved ;  for  paying  here  is  ^^X"*^**^- 
a  condition  and  material,  as  it  makes  a  part  of  the  title.    The 
commoner  must  state  the  whole  of  bis  prescription  as  in  fact 
it  is. 
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Ch.  91. 
Art.  8. 


2  H.  B1.  386, 
389,  Cully  V. 
Spearman. 


Cpo.  El.  187, 
Watkins  v. 
Johns- — 
2  £sp.  105. 

d  Esp.  28, 
Pring  r.  Hen* 


Cro.  EI,  524, 
Bonner  v. 
Walker. 


6  Johns.  B. 
195, 196,  Bar- 
ker &.  al.  V. 
Miller. 

1  Salk.287, 
Watson  V. 
Sparks. — 
1  Phil.  Evid. 
134,  cases. — 
8  Co.  146, 
290.— 15 
Mass.  R.  493. 

1  Mor.  E. 
373,378.383. 
—A  Bac.  Abr. 
64—5  Bac. 
195,  214.— 1 
Salk.  4,  Hay- 
wood r.  Da- 
vies.  — Dod  V. 
Kyffin,  3  Sel. 
1113. 


1  Mor.  E. 
372.— Oilb. 
f..  E.  237.— 

2  W  lis.  232^- 

2  Esp.  K*3.— 

3  Salk.  306. 

1  Mor.  E.  344. 
-.^Gilb.  L.  E. 
210. 


^  5.  Property  ia  a  stranger  may  be  pleaded  in  bar  in  re- 
plevin by  the  party,  and  if  proved,  defeats  the  action.  13  Mod. 
122,  Parker  v.  Miller. 

$  6.  In  this  action  it  was  decided,  that  one  tenant  in  com* 
roon  cannot  avow  alone  for  taking  cattle  damage  feasant;  but 
he  ought  to  mjike  cognizance  (or  conusance)  as  bailiff  of  his 
coropanion,  and  prove  that  he  took  them  lor  himself  and  him. 

{)  17.  If  one  justifies  taking  beasts  or  goods  under  any  au- 
thority, regularly  he  must  furove  every  part  of  that  authority  ; 
and  this  evidence  is  essential  where  the  party  defends  under 
the  authority  in  replevin,  trespass,  or  other  action. 

$  8.  Prescription  for  coromon,--the  commoner  must  prove 
the  whole  prescription  as  he  has  laid  it ;  as  if  he  avow  for  com- 
mon for  all  commonable  cattle,  and  issue  thereon,  he  proves 
common  for  sheep  and  horses  only ;  this  does  not  maintain  the 
issue,  for  the  prescription  is  an  entire  thing. 

$  9.  In  avowry  issue  if  the  place  where  8ic.  was  the  avowant's 
freehold,  and  verdict  it  was  his  wife's ;  held,  it  was  found 
against  him,  for  when  said  his  freehold,  it  is  intended  bis  sole 
freehold,  and  in  his  own  right. 

$  10.  Where  an  officer  brings  replevin,  trespass,  or  trover, 
for  goods  he  has  seized  on  execution  against  a  third  pemn, 
proof  of  the  seizure  is  sufficient  without  producing  the  jndg* 
ment. 

Art.  8.  Isiuea  in  trt$pa$$.  %  1.  The  general  issue  in  trespass 
is  not  guilty,  and  on  this  issue  the  deft,  cannot  give  in  evi- 
dence a  right  of  way  or  other  easement..  To  support  trespass 
a  misfeasance  must  be  proved.  So  for  breaking  and  entering 
the  pit's,  house  and  other  vn*ong6,  cannot  prove  an  assault  on 
him  by  the  deft.,  not  being  laid. 

<^  2.  Tenants  in  common.  On  not  guilty  pleaded,  the  deft, 
may  give  in  evidence,  he  is  tenant  in  common  with  the  ph.,  or 
that  he  entered  by  the  command  of  the  tenant  in  common. 
So  on  not  guilty,  evidence  of  title  in  the  deft*  is  good,  for  then 
he  does  not  trespass  on  the  pit's,  land,  but  this  must  be  under- 
stood, that  the  deft,  also  has  a  right  of  entry.  2  Esp.  103 ; 
Cro.  El.  554,  Deering  v.  Moore  ;  Trials  J7er  Paisj  207  ;  Farr. 
R.  105  ;  Selw.  1113.  So  a  lease  for  years  is  evidence,  but 
not  at  will. 

^  3.  But  if  A  and  B  are  tenants  in  common,  and  A  alone 
sues  D  in  trespass  or  trover,  D  must  plead  this  matter  in 
abatement,  and  cannot  give  it  in  evidence,  that  the  ph.  is  ten* 
ant  in  common  with  a  third  person.  Their  titles  are  several 
and  no  privity  between  them. 

$  4.  So  a  declaration  on  a  joint  lease,  evidence  a  lease  by 
tenants  in  common  is  bad,  and  does  not  prove  the  lease,  for 
their  titles  are  several ;  and  so  a  lease  by  tenant  for  life  and  of 
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him  ID  reversioDy  is  bad,  aod  doee  not  prove  a  joiot  lease ;  and    Ch.  91« 
so  as  to  a  lease  of  husband  and  wife,  unless  delivered  on  the    w2r^.  6. 
land,  then  it  may  be  their  joiot  lease } — a  wife  cannot  make  an  v.«^*v-*^i^ 
attorney.    And  it  is  said  in  some  books,  that  if  the  pit.  de»  ^mu^^^' 
dare  on  a  joint  lease,  and  give  evidence  of  one  of  eo-beirs,  this  2ii,^2i2.-l- ' 
does  not  support  the  declaration  ;  but  quare  as  to  co-heirs,  for  ^  Co.  14. 
1  Ld.  Raym.  726,  this  case  is  denied  to  be  law. 

^  5.  In  trespass  ab  initio ,  the  new  act  must  be  proved  to  2Esp.  67,60. 
be  a  misfeasance,  and  more  than  mere  neglect.     And  it  must  ^^^'s'bi. 
also  be  proved  the  acts  that  constitute  trespass  are  voluntary,  Com.  160,  * 
and  with  some  degree  of  fault.  The  pit.  maintains  his  action,  if  152,209,210. 
he  prove  emblements,  (though  tenant  at  will)  and  the  taking  of 
them  away  by  the  deft.,  2  Esp.  62 ;  or  general  or  special  pro* 
pert}%  69  ;  or  has  the  herbage,  66  ;  or  is  tenant  at  the  halves, 
89 ;  so  if  in  the  highway,  5  Bac.  162 ;  so  if  his  goods  be 
returned  to  him,  163. 

(^  6.  Torts  are  several,  and  the  pit.  may  pnove  only  a  part  i  Esp.  117.~ 
of  those  laid  in  the  declaration  or  less  than  charged  in  it.  Cro.  p^'  f 'eJ]|^|, 
Jam.  134,  662,  Elston  i;.  Durant.  ->6Ba6.  ao9! 

$  7.  So  freehold  may  be  given  in  evidenoe  on  the  general  i  Man.  r. 
issue,  in  fuare  dautum  fregii  for  carrying  away  hay,  and  plea  ^^A  Pw^e- 
not  guilty,  reserving  liberty  to  give  any  special  matter  m  cvi-  MoDumw 
dence.     But  this  reservation  was  held  to  be  unnecessary  to  Great  Beach 
enable  the  deft,  to  give  soil  and  freehold  in  evidence  ;  and  so  ^  Roge«-— 
title  may  be  given  in  evidence.    8  D.  &  £.  403 ;  1  Mor.  E.  Dmnt.^' 
394. 

^  8.  In  trespass  where  the  defts  plead  jointly,  and  the  evi-  ^  Barr.  2790, 
dence  proves,  and  the  verdict  finds  them  guilty  jomtly,  sever-  hui  &^w?n^' 
al  damages  cannot  be  proved  or  assessed,  as  one  shilling  to  sey.— 2  stra. 
one,  and  ten  shiUings  to  another;  and  2  Esp.  115,  116  ;*and  ??^;7^^"  ^ 
the  same  rule  is  b  cases  of  defaults,  116 ;  and  Stra.  422,  ' 
Onslow  V.  Orchard. 

^  9.  But  when  the  defts.  sever  in  their  pleas,  as  where  one  was  Stra.  1140, 
defaulted,  second  was  not  proved  guilty,  and  the  third  demur-  H^us"*cited 
red  to  the  declaraticm,  and  damages  were  proved  and  assessed  2  Esp. 'no. 
against  the  first  £100,  and  against  the  second  1«.,  and  held  well. 

%IQ.  Trespass ;— on  not  guilty,  evidence  the  deft,  took  the  1  Mor.  E.383. 
corn  as  emblements,  is  good,  being  entitled  thereto. 

$  11.  In  assault  and  battery,  matter  of  excuse,  as  by  acci-  Bui.N.P.  17. 
dent,  or  done  without  the  deft's.  default,  may  be  given  in  evi-  ""J/iSP'  ^' 
dence  on  the  general  issue  ;  so  moderate  correction  by  a  ship-  347. 
master  of  a  mariner,  or  excessive  by  him,  on  issue  de  injuria 
sua  fyc.  1  Mor.  E.377. 

%  12.  lAcemes  fyc.      On  not  guilty,  pleaded,  a  license  can-  Zfsalk.m 
not  be  given  in  evidence  ;  nor  that  goods  were  pawned,  nor  a  Watsonv. 
release,  nor  defect  of  fences ;    nor  seized  as  a  deodand,  nor  I'^'^^JT^ 
coming  to  glean  ;  for  these  admit  the  trespass  and  excuse  it  seimoo  «. ' 

Courtney. 


472  EVIDENCE. 

Ch.  91.  ID  iawy  and  so  thej  should  be  pleaded  to  the  court;  must  plead 
Art.  9.  a  right  to  a  profit  apprendre  in  another's  soil. 
\,a^^>r\J  ^13.  So  on  not  guilty  pleaded,  a  right  of  way,  or  of  com- 
1  stra.  61,  iDon,  or  that  he  entered  to  take  his  horse  out  of  the  pit's,  land, 
lOrverv.mWs.  or  a  prescriptive  right  cannot  be  given  in  evidence  ;  for  in  all 
II5  Bac.  2H.  ^^^^^  cases  the  deft,  admits  an  entry  upon  the  pit's,  land,  and 
— GUb.  L.  £.  justifies  or  excuses  the  matter  in  law ;  and  so,  he  entered  in 
^^-  aid  of  an  officer. 

Giib.  L.  E.  ^  14.  So  on  not  guilty  the  deft,  may  give  in  evidence,  his 
269,256, 257.  tavem  was  full,  and  he  told  his  guest  so ;  so  that  he  accident- 
ally  pushed  the  ph.  in  earnest  discourse,  in  an  action  for  an 
wfkh'v.  '  assauh ;  so  in  false  imprisonment,  that  he  took  the  ph.  by  a 
ISash.  justice  warrant.     Trespass  for  cutting  down  the  ph's.  posts 

and  rails,  deft,  must  plead  specially,  though  on  his  land,  the 
Glib.  L.  £.     property  being  in  the  pit. 

^^'  $  15.  Pit's,  evidence.     In  trespass  against  A,  the  evidence 

was,  that  B's  servant  kept  his  hogs  in  A's  land,  which  tres- 
passed on  the  pit.,  for  A  is  answerable  for  the  creatures  in 

Mass.  Lid-      ^  '^^  ^7  ^^^  consent. 

coin,  July  This  was  trespass  for  a  trespass  in  Read's  meadow  in 

Cc^rt^Fui-  ^^^^t>V>  *od  carrying  away  hay.  Murry  pleaded  soil  and 
lerton'p.Mar-  freehold,  and  issue  diereon  ;  he  opened  and  closed  ;  and  he 
ry.  was  held,  1.   To  prove  his  right  of  entry  when  he  took  the 

hay  :    2.  His  title  to  prove  his  plea. 
Ads  of  Con-       Art.  9.  Matters  made  evidence  by  statutes ,  on  issues j  ^.  . 
gress,  Sep.  i)  1.  By  acts  of  Congress.   Act  of  September  15, 1789,  sect. 

16, 1789.        5^  enacts,  that  "  all  copies  of  records  and  papers"  in  the  of- 
fice of  the  Secretary  of  State,  authenticated  under  the  seal  of 
it,  *^  shall  be  evidence  equally  as  the  original  record  or  paper." 
^  S.  Act  of  April  10,  1790,  sect.  2,  extends  the  above  to 
copies  of  inventions  &c.  lodged  in  his  office, 
or  May  8,  ^  ^*    Aqt  of  May  8,  1792,  sect.  10,  empowers  tlie  clerks 

1792.  of  the  District  and  Circuit  Courts,  in  the  absence  or  disability 

of  the  judges,  to  take  bail  de  bene  esse^  in  pending  suits,  and 
also  to  take  "  the  affidavits  of  all  surveyors  relative  to  their  re- 
ports, and  to  administer  oaths  to  all  persons  identifying  papers 
fouod  on  board  of  vessels,  or  elsewhere,  to  be  used  in  trials  in 
admiralty  causes." 
Of  March  3,  ^  ^*  ^^^  ^f  March  3,  1787,  sect.  2,  enacts,  that  when  any 
1797.  revenue  officer  or  other  person  owes  an  ascertained  sum  to 

the  United  States,  and  he  is  sued,  *^  a  transcript  from  the 
books  and  proceedings  of  the  treasury  certified  by  the  regis- 
ter, and  authenticated  under  the  seal  of  the  department,"  shall 
be  evidence  in  the  cause. 
Mass.  Acts,  ^  d*  Massachusetts  acts.  Act  October  30,  1784,  sect.  12, 
Oct.  3u,  1789.  enacts,  that  when  the  pit.  sues  "  on  book-accounts,  and  ac- 
count stated  by  the  parties,  a  quantum  meruit^  quantum  vale^ 
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ianif  or  for  services  done  upon  an  agreed  price/'  the  deftl  Ch.  91, 
may  file  his  account  &c.,  and  on  the  general  issue  give  the  Art.  10. 
same  in  evidence  against  the  pit's,  demand.  l^^V"V^ 

s^  6.  Mass.  Act,  February  27,  17949  sect.  4,  enacts,  that  in  Feb^7;  1794. 
any  action  brought  ^*  for  any  debt  upon  simple  contract,  or 
pronuse  in  writing  not  under  seal,"  the  deft.  '^  may  give  in 
evidence,  on  the  general  issue,  his  or  her  demands  against  the 
pit.  for  goods  delivered,  monies  paid,  or  services  done,"  of 
which  an  account  shall  be  duly  filed,  &c. 

I)  7.  Mass.  Act,  March  10,  1784,  sect.  9,  provides,  that  ex-  March  io> 
ecutors,  administrators,  and  guardians,  shall  not  be  cohipeUed  1784. 
to  plead  specially  in  any  action  brought  against  them  in  their 
said  capacity ;   but  may,  under  the  general  issue,  give  any 
special  matter  in  evidence ;    so  as  to  town  and  parish  inhabit* 
ants.     Ch.  90,  a.  4. 

§  8.  Mass.  Act,  March  11,  1784,  sect.  7,  enacts,  that  in  March  it, 
all  civil  actions,  triable  before  a  justice  of  the  peace,  (except  ^'^^' 
certain  actions  of  trespass  and  titles,)  '<  the  deft,  shall  be  enti- 
tled to  all  evidence  under  the  general  issue,  which  by  law  he 
might  avail  himself  of,  under  any  special  plea  in  excuse  or 
justification ;"  and  sect.  2  enacts,  that  when  trespass  is  .brought 
before  a  justice,  and  the  deft,  pleads  the  general  issue,  he 
shall  not  **  offer  any  evidence  that  may  bring  the  title  of  real 
estate  in  question ;"  but  he  must  file  ius  plea  of  title,  and  re^^ 
eognize  to  carry  the  action  to' the  Common  Pleas  be.,  and  to 
prosecute  as  on  an  appeal ;  and  there  both  parties  (sect.  6,) 
can  offer  any  evidence  on  the  trial  there,  "  in  the  same  man- 
ner as  .if  the  cause  had  been  originaUy  commenced  there." 

^  9.  Mass.  Act,  June  19,  1738,  sect.  3,  enacts,  that  if  any  jane  is^ 
information  or  suit  be  brought  against  any  person  for  any  of-  l?^* 
fence  against  a  penal  law,  any  special  matter  may  be  given  in 
evidence  on  the  general  issue. 

•    ^  10.  Mass.  Act,  February  35,  1793;  by  this  officers  may  Feb.26,  nse. 
plead  the  general  issue,  giving  a  minute  of  facts  be.  in  the 
case  ; — ^practice  on  it,  1  Mass.  R.  181. 

^11.  Mass.  Act,  February  28, 1795,  sect.  8,  provides,  that  Feb^,  1795. 
the  trustee  may  give  the  act  in  evidence. 

Art.  10.  Issues  in  some  criminal  cases. 

$  1.   The  deft,  was  indicted  ^*for  setting  up,  maintaining,  5DMEja9^, 
and  keeping  a  certain  game,  to  be  determined  by  the  chance  ^h  the 
of  dice,  called  hazard ;"    "  the  evidence  was,  that  certain  ^n.L*M7JiK 
persons  were  found  in  the  house  playing  at  hazard,"  ^^  and  ly,  358  &c.-^ 
that  a  dice-box  and  dice  were  found  on  the  table  the  next  \^^^'^' 
day ;"  issue  on  not  guilty  pleaded  j   and  the  court  held,  this  craUaics?^' 
was  sufficient  evidence  to  prove  it,  and  whether  hazard  was 
played  with  cards,  or  with  dice,  was  equally  prohibited  by  the 
statute,  and  if  necessary  to  be  proved  it  was  with  diqe,  here 
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Cb»  91.    dice  wtte  famid,  ud  this  iom  onough  t^  profit  tht  puma  mt 
Art.  10.    hasard  by  dice,  and  the  eridence  is  oot  eouSfaied  to  a  particu*- 

4  MMf .  R.  ()  2»  An  iBdictmeot  fior  a  libel,  aad  not  guiityr-:Hke  truth  is 
il^nweaUhv  °^  evidence  to  support  the  plea,  any  furl^r  than  to  negative 
Clap.  malice,  and  an  intent  to  defame* 

1  Muf.  K6,  ^3.  Evidence  that  part  of  the  goods  stolen  wei«  Ibuod  m 
weattb^v?'  the  deft's*  possession,  was  deemed  su$cient  to  prove  the  deft. 
MiUard.'        guilty  of  Stealing  the  whole,  being  presumptive  evidence  sufik 

eiently  strong  to  support  the  issue  on  the  government's  part. 
4  Mass.  R.  ^  4*  The  deft*  was  indicted  tor  having  in  his  possesskm  a 
^>  647,  counterfoit  bank  bill.  Issue,  net  guilty.  Held,  it  is  not  prpv«i 
wedtbv^Kin.  ^  by  the  Witnesses'  swearing  to  the  identity  of  the  noto|  wieaa 
ison,  cited  1  it  has  been  constandy  in  their  possMskm,  or,  before  parting 
^21^^*126  ^^^^  ^^  ^^y  ^^^^  P"^  ^  private  artificial  mark  on  it;  whenooi 
11  Johns.  K.'  sd,  the  intermediate  person  or  persons  must  he  had  as  wit* 
— 2i>mj,828.  nesses. 

2  Mass.  R.  ^  ^*  Here  were  an  indiotmeoit,  and  a  civil  action,  for  the  mm« 
8ft,  Co  ml  assault  and  battery,  pending  together.  If  the  party  injuned  is 
SutoTiT'ilf  **  not  to  be  uaed  as  a  govenment  witoess»  the  indictoicttt  may 

be  tried  first,  as  then  the  Scnta  proves  the  isiue  sokdyby  othor 

evidence* 
1  Masi.B.         $  ^*  "^^^  ^^*  ^^^  indicted  for  open  and  gross  lewdaaas. 
8, 10)  Com-    Plea,  not  guilty*     The  evidence  was  of  lewdness  be,  in  ee* 
croi^^^**  cret,  and  the  parties  were  to  be  seen  only  by  looking  into  an 

end  window  in  the  day  lime  :    Held,  this  cnridenoe  did  nol 

prove  the  issue  on  the  part  of  the  Stole* 

1  Mor.£.42i.     ^'^*  ^  ^^^  ^  ^^  ^^  ^^  9^^  ^^  ^  conoly,  and  pioved 

to  be  committed  at  another  in  it;  the  issue  is  proved* 
8tra.  19,  Rei      $  8*   The  deft*  was  indicted  far  fiihriciling  o  bank  note. 
M'SaiirsM  ^^^  ^^  ^^*    '^^  evidence  was  of  erasing  or  aktaring  it« 

^'  '  This  evidence  proves  the  issue  agamst  the  deft* 
Oilb.  L.  E.  $  9*  So  one  is  indicted  for  killmg  with  a  dagger,  proof  widi 
270.^M'Nal.  g  staff,  IS  good,  and  proves  the  issue  ;  for  the  act  of  striking 
iut^9~]35.  ^^  ^®  ^^*  ^'  ^^  ^^^  killiag  with  one  kbd  of  poison,  as  Aso-r 
*^2  Hd«*a  p!  fcme,  proof  by  another,  as  arssatc,  proves  the  issue ;  hist  for 
s  i^tl  319     ^^bbing,  evidence  by  poison  does  not  prove  the  isaue*  APNal- 

ly,  359- 
qitb.  t.C.  ^10.  Indictment,  for  that  A  gave  the  mortal  wound,  that  B 
^m^i'  ^°^  ^  ^ere  present  and  aidmg;  evidence  that  B  gave  the 
Hales  pTc.  ^^^^  hlow,  and  A  and  C  were  present  and  aiding,  proves 
437 ;  and  '  the  issue  on  not  guil^  pleaded  ;  for  aU  are  murderen.  But  if 
wl^ii?rr«l.  ^^^  ^  indicted  as  principals,  and  one  is  found  to  be  only  an 
ly,  361.       '  accessary,  be  must  be  discharged ;   for  to  do  a  thing,  and  to 

aid  in  doing  it,  are  di&rent  offences. 
Mass.  Essei,      $  ^^*  '^^^  ^®f^*  ^^^  indicted  for  murder,  evidence  proved 
$'ov.    18(12, '  CommoBwealtk  v.  CMo  Haikel.-'QUb.  fc.  E.278L 
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itoaadaogfater ;  verdict  and  jadgment  accordingly/  So  is  flie  Ca.  91. 
EagiiBh  |)raotice,  1  Mor.  E.  4M  ;  n  way  lener  oift nee,  MaiM^.  Jitt.  10. 
Act^  Marcb  19,  1181.  v^^^-v^^i^ 

^  13.  One  19  indicted  for  murdar,  erideoce  of  an  unlawfitt 
wot  done  deliberately,  followed  by  death,  proves  tlie  iteue  of 
■nirder ;  for  tbe  law  presames  malice.  Qiuere  if  the  unlaw- 
fal  eet  so  done  be  a  mere  trespass. 

$  13.  In  criminal  cases  the  proper  evidence  to  prove  the 
issue,  is  osoafy  that  whidb  proves  the  deft,  guiby  of  the  crhn^ 
charged  agamst  him  in  the  indictment  or  information,  whether 
principal  in  the  first  or  second  degree,  or  accessajy  before  or 
after  the  fact.    And  the  jury  must  mvariably  find  the  facts  the  ' 

evidence  proves,  and  not  state  die  evidence,  as  firom  it  the 
eoort  camiot  infer  the  foots,  but  can  only  decide  what  crime 
Aej  prove  the  deft,  committed,  if  any.  There  must  be  no 
material  variance  between  the  facts  charged,  and  tbe  facts 
proved.  See  Variance,  geftertd  index,  and  Fiincipri  and 
Accessaiy,  &c. 

<^  14.  It  is  no  proper  evidence  in  a  crhnintfl  case,  the  deft,  s  Haw.  P.  C. 
Miered  these  or  those  w^rdsy  or  worde  to  the  like,  or  to  this  of  ^'  ^^^ 
that  effect ;  for  tbe  court  ought  to  know  the  very  words  titter- 
ed, in  order  to  judge  of  their  foi^ce,  and  preciselv  what  they 
amount  to,  for  there  is  no  tenor  or  transcript  of  words  spo^  coo!^  ** 
ken^  as  there  is  of  words  Written ;  hence,  when  the  substance  Hob.2i>4.— 
or  sense  of  these  stated  the  court  can  compare,  not  so  thosew  f  hJ;,^^ 
Therefore,  if  a  witness  depose,  that  a  deft,  did  persuade  a  c.  nV 
juror  to  appear  and  do  him  reasonableYavour,  or  words  to  the 
like  effect,  this  is  no  good  evidence  in  criminal  cases,  as  tbei 
eourt  can  judge  only  on  the  very  words. 

^  15.  In  order  to  prove,  says  Foster,  one  an  accomplice  The  King  «. 
and  a  principal  in  felony,  the  evidence  must  prove  him  aiding  4^|^'  2q^ 
and  abetting,  or  ready  to  assist  if  necessary.    But  the  evi-  to  2086, 
dence  that  maki?s  a  principal  in  the  second  degree  is  matter  of  j^^^^''^*^* 
law  for  the  court  to  consider,  2077.    It  is  not  sufficient  the  ^.     ^^ 
jury  find  all  evidence,  and  no  fact ;  aiding  and  assisting  is  mat- 
ter of  faet,  and  must  be  expressly  found  ;  and  a  verdict  that 
eidy  finds  the  deft,  present  and  folds  no  particular  upt  of  force 
committed  by  him,  is  not  full  enoogh  for  the  court  to  judge 
upon.  Keb.  78,  79.     Encouraging  and  abetting,  being  pre*^ 
sent,  makes  otie  a  principal  m  tbe  second  degree;  so  does  M'Na]iy,303:. 
abetting  bv  shouting  and  using  expressions  to  indite. 

^  16.  And  the  same  principle  holds,  if  the  indictment  be  ^  ^^'*  ^^ 
on  a  statute  as  at  common  law.  Tbe  like  acts  make  principals    '      ' 
in  the  second  degree,  as  aiding  and  abetting  be. ;  and  if  tbe 
jury  find  the  deft,  actually  committed  acts  of  force,  need  not 
find  aiding  and  assisting.    Rex  r.  Royce. 
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Ch.  91*     .  §  17.  Where  the  evidence  proves  aiders  and  abetters  of 

Art.  10.    illegal  acts  guilty  of  the  crime  committed  or  not;  seePlumer'a 

v^^^v^   case,  Ch.  215,  a.  4,  s.  10.    The  principle  is,  the  crime  com- 

m«^.  627,  mitted  must  be  in  pursuance  of  the  illegal  acts  aided  and 

Hod^oL—    abetted^  or  eneouraged  and  abetted  ;  therefore,  if  aU  join  in 

M'Nally  ,370.  illegalLj  breaking  a  door,  and  then  some  steal,  the  others  are 

'^^*  not  guilty  of  theft,  it  being  no  part  of  their  plan  ;  «eeu#,  had  the 

crime  committed  been  the  result  of  it,  though  not  directly. 

But  if  all  join  to  carry  away  goods  and  break  the  peace,  and 

one  kills  a  boy  wholly  unconcerned,  a  mere  spectator,  this  is 

no  part  of  their  plan  even  indirectly.   All  in  the  same  pursuit, 

see  Principal  and  Accessary,  and  Ch.  215,  a.  3,  s.  4. 

2  Hale's  P.         ^18.  If  several  be  indidted  for  a  crime  committed  by  them, 

Jaro^To!^  and  the  evidence  proves  all  present  and  acting,  it  is  not  mate- 

9C0.66,  na.  rial  which  kills  or  actually^  commits  the  crime^  as  all  are 

—3  Mod.  121.  equally  guilty,  as  well  the  accessaries  as  themselves.    Mack- 

-Doiisl.210.  j^„y,g  ^^^^  Qj^^  197^  ^  7,  8.  4 ;  and  Sanchar's  case,  Ch.320, 

a.  10,  s.  5 ;  The  King  v.  Wallis,  1  Salk.  334,  335,  where 
held,  if  several  be  indicted  for  murder,  and  the  evidence  is, 
they  all  began  a  riot,  and  a  man  was  killed,  it  proves  them  all 
guiity. 
c'STii^  ^19,  Whatever  facts  make  one  accessary  in  felony  will 
prove  him  principal  in  treason,  though  he  acts  but  by  words ; 
hence,  commands  and  persuasions  to  commit  treason  are  evi-> 
dence  of  the  crime. 

^  20.  What  evidence  of  malice  ;  see  Malice,  at  large,  Ch. 
197,  a.  7 ;  and  M'Nally,  376  to  380 ;  Foster's  C.  L.  256, 
267,  tic.  •  • 

^21.  The  evidence  which  proves  the  different  kmds  of 
homicide.  See  Homicide,  at  large,  Ch.  212,  &c. 
Hawk.  P.  c.  ^  22.  There  can  be  no  larceny  of  goods,  where  the  evi* 
K'^aTss  ^^'^^  ^*  insufficient  to  prove  a  trespass,  for  every  fek>ny 
Ha&s  P.  c.  includes  a  trespass.  And  the  charge  in  every  indictment  essen- 
504, 605.—  tial,  **feUmiee  cepiij^  must  be  proved,  as  well  as  the  carrying 
lo-^'Nau'  *^*y»  *"^  ^^^  onimu9  jurandu  But  one  cannot  feloniously 
]y,  104, 400.  take,  who  has  a  general  legal  possession  of  tlie  goods  by  find* 
— L«ach'»Cr.  ing,  delivery,  or  otherwise  ;  but  when  goods  are  delivered  to  a 
^  8^.!!l  person  for  a  special  purpose,  such  person  has  not  this  legal 
Hale'9  P.  c.  possession  but  for  that  purpose,  as  the  carrier,  the  shepherd, 
^^'  or  the  butler ;  and  if  he  abuse  his  possession,  as  the  carrier 

by  taking  away  a  part  thereof,  animo  furandi^  as  the  butler's 
selling  the  plate  &c.  or  converting  it  to  his  own  use,  causa 
Zttm,  he  is  guilty  of  larceny  ;  for  where  the  property  is  deliv- 
ered to  one  for  a  particular  purpose,  it  is  deemed  in  law  to 
remain  with  the  deliverer  to  all  other  purposes.  3  Inst.  108, 
Raym.  276;  Ch.  214,  a.  l,s.  6,  Pear's  case;  and  Larceny, 
•Ch,3l4;  Hale's  P.  C  532,  534,  637. 
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^  33.  The  plea  of  not  guilQr  puts  in  issue  all  the  material    Ch.  91* 
parts  of  the  indictment,  and  under  it  the  prisoner  maj  give  in    Art.  10. 
evidence  any  matter  of  justification,  excuse,  or  extenuation,  v;^^"^ 
and  any  contemporaneous  particulars  to  explain  his  conduct  i  PfaU.£vid.' 
and  intentions. 

$  24.  Libelii  general  isiue  on.   On  this  issue  the  deft,  may  Holt  on  Li- 

Eve  in  evidence  all  such  matters  of  defence,  as  in  reason,  so  in  ^i^'^^'Jp" 
w  are  sufficient  vindications  of  his  conduct ;  such  as  publish-  624,  &c^ 
ing  innocently,  or  that  the  alleged  libel  was  a  judicial  proceed- 
ing, or  the  copy  of  a  report  of  a  branch  of  a  legislature ;  or  he 
may  prove  the  alleged  Ubel  is  a  fair  account  oi  a  trial  A  law ; 
that  it  has  been  innocently  publbhed,  as  by  reading  the  matter 
in  a  book  ;*  that  it  was  the  fair  investigation  of  science  ;  that  it 
was  matter  of  caution  to  a  friend  where  he  had  an  interest 
concerned,  and  without  malice  in  the  deft. ;  that  it  was  admo- 
nition or  confidential  communication,  proper  on  the  occasion  } 
that  it  was  in  the  usual  course  of  friendly  or  Christian  reproof;  | 

or  that  the  deft,  fairly  exercised  his  judgment  in  criticising 
works  of  arts  or  literature.  Some  of  these  cases  may  also  be 
specially  pleaded,  and  where  there  is  much  law  mingled  with 
the  facts,  it  is  often  best,  sometimes*  necessary,  to  plead  spe- 
cially. 

()  25.  If  a  libel  be  true,  it  may  be  justified  on  record  in  an  ^^^^^  ^^' 
action,  not  clearly  so  formerly.    See  Stra.  498  ;  3  Bac.  Abr.  ^"'^^s. 
Libel  A ;  held,  the  truth  of  a  libel  cannot  be  proved  in  justifi- 
cation. 

§  26.  On  the  issue  on  not  guilty,  evidence  that  A  dictated  ^^'*  ^^*' 
or  repeated  the  libel,  that  B  wrote  it  down,  and  that  C  pub-  389.L.loV(1 
lished  it  abroad,  proves  them  all  libellers.  5  Mod.  163,  167,  Kayni.4i8. 
Rex  r.  Paine.     So  if  C  approves  it ;  for,  said  the  court,  *^  all 
persons  who  concur,  and  shew  their  assent  or  approbation  to 
do  an  unlawful  act,  are  guilty."     Hence  all  are  proved  guilty 
of  a  misdemeanour,  who  are  proved  to  have  been  concerned  in 
composing,  writing,  or  publishing  a  libel ;  but  if  one  by  mis- 
take deliver  a  paper  out  of  his  study,  it  is  no  publication,  so 
no  libel,  though  it  contain  libellous  matter.    5  Mod.   163.  j  y    .  « 
Barely  having  a  libel  in  one's  possession  is  no  ofience.    Salk. 
418 ;  Ld.  Raym.  417  ;  3  Camp.  323. 

^  27.  In  a  prosecution  on  a  libel  an  express  criminal  inten-  Holt  on  Li-- 
lion  need  not  be  proved,  nor  is  proof  on  the  deft's.  part  admit-  ^®*®»  ^'^• 
ted  to  rebut.  *^  A  man's  meaning  abstracted  from  the  fact 
cannot  be  put  in  issue."  The  criminal  matter  charged  is  usu- 
ally matter  of  form.  The  truth  is,  a  criminal  intention  may 
be  inferred  from  the  facts,  but  it  must  be  inferred  from  all  the 
facts  proved  in  the  case  by  both  parties.  '  It  is  generally  true, 
that  aei^8  nonfacit  reum,  niii  mens  sit  rea;  and  that  diere  is 
ao  crime,  wbeje  there  is  no  malice  or  evil  intent.    Why  then. 
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Holt  oii  Li- 
bels, 279. 


8  Camp.  25] 
—Holt  on 
Ubels. 


if  the  scrvitftty  in  U»  masicr't  store  or  abop,  s^H  and  pttbfiA  a 
Kbel  witiNNil  his  knowledge,  is  the  nasler  puiiiiheble  i  Not 
beeaose  mens  at  rea^  but  beeanse  be  is  piopevly  lei 
for  those  he  employs  in  bis  boabess* 
\  ^  28.  It  is  not  necessary  to  prove  the  libd  fake  in  e  i 
nal  prosecnHon  ;  becaose  it  is  not  to  recover  the  damages^  an 
indtTiduftl  has  sestained,  but  t»  pmrisb  an  act  tending  dbeetiy 
to  excite  quarrels,  and  so  breaches  of  tl|e  peace,  and  to  distoift 
dto  good  order  of  societj,  tod  aB  this  is  done  as  muck  where 
the  Hbel  is  true,  as  where  it  is  fabe.  This  ptineiple,  however, 
has  net  been  universal,  k  not  aeted  apon  ie  New  York  and 
some  other  StMes,  bat  is  mvas iaUj  hi  Eag^nd. 

(jp  39.  On  the  geoMvl  issue  m-  cases  of  libels,  the  deft,  acjr 
prove  in  mitigation  of  dame^  sack  £k(s  asdiew  a  f^ound  «f 
suspidoB,  not  aetually  proving  the  pioseeeler  gdihgr. 

^  90.  So  on  the  general  issoe  sasssihuiig  short  it  the  trmh 
may  begiven  in  evidence,  to  Aew  riie  prebdiileoccaues  of  wiil« 
kig,imatng^orpamtuig,bc.tbeattagedlibeL  Sb^thm^btlieie 
be  DO  justificaliott  o»  record,  the  deft,  msty  gite  n  evidenoe  «■ 
the  general  issee,  somewhat  of  the  pit's,  real  cfaaraeiar  ead 
show  Uemishes  m  it  ^  bat  if  the  deft,  contend  that  the  Gbet  is, 
in  substance,  true,  then  he  must  plead  a  special  justificAtioB 
and  prove  it. 
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OUStCR,  EVIDENCE  OF. 

Art.  1.  6enerai|ir»ncf|i2et. 

^  1.  In  this  case  Lord  Mansfield  said,  that  ^^to  make  an 
aetuai  ouster  a  turning  out  by  the  Aoulders  is  not  necessary  ; 
a  man  may  come  in  by  rightful  possession,  and  yet  hold  over 
adversely,  without  a  tide,  and  this,  under  circumstances,  may 
be  equivalent  to  an  actual  ouiter.  If  on  demand  of  one  ten- 
ant in  common,  the  ether  refuse  ta  pay,  and  deny  Ms  tide, 
saying  be  claims  the  whole,  and  continues  possession,  this  pos-» 
session  is  adverse  and  an  ouster;  but  a  refusal  to  pay  is  no 
ouster^  but  he  must  deny  the  title."  One  tenant  in  common 
may  oust  his  co-tenant,  and  hold  in  severalty,  hot  a  silent 
possession,  unaccompanied  by  any  act  amounting  to  an  ouster^ 
or  givmg  notice  to  the  co-tenant  that  his  possession  is  adverse. 
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^  jK.  Tbps  &e  «videiieQ  noay  prove  ap  «m^,  tboHgjt^  tber«  s^s/^^i^ 
b«  no  turniiigoitf  of,  pr  exfi^g  froQi  tba  had  ;  wd  U 19  90W 
It  gQoeral  riide,  Umt  adverea  po9s^mf>n,  4^r  odv^rsely  takipg  aU 
tfae  profits  ojT  liMdff  ui  miwc^  of  eq  actual  oi^^r*  Ouster  i$ 
^lo^ljr  CQDii^pt^d  «^lt]|dJ0seiBifl ;  mad  f^bat  is^eissia  ««d  disseisiq 
viU  be  cmMsidered  b  mother  chapter,  in  wHok  ouster^  as  so 
eoonect^dt  wjU  agaio  oome  into  view.  Hence  but  a  few  easesi 
and  tbpse  cbiefly  AmericaB,  will  be  collected  in  tbU  chapter. 

^  3«  A«  an  (puaier  iaal^joiif  eet,  the  law  does  oot  presume 
an  fiuiter  ;  ^erefore,  w  every  case  it  is  a  fact  to  be  proved  by 
evideiice>  aod  if  a  question  of  law  at  any  tUae,  it  is  when  cer<« 
tain  facts  are  proved,  and  if  they  amouqt  to  an  eiM^sr  in  law 
is  made  a  que9tioB«  As  if  A  and  P  are  tenants  in  eovmnon, 
and  A  in  possession  aed  B  not,  and  A  takes  all  the  rents  and 
im>fitS|  and  claims  to  be  sole  owner  of  the  lands,  but  has  not 
otherwise  been  known  to  deny  Ws  right ;  if  on  these  facts 
there  is  a  legal  ousUr  is  a  question  of  law.  jNot  an  oueterj  if 
be  oidy  tskes  the  rents  and  profits. 

44.  It  is  a  general  rule,  that  the  possession  of  one  tenant  1  Delias,  67. 
it  oommon,  joint-teuaat,  or  pK^ejkef  is  that  of  anotheif,  so  as  fl^^^fSl' 
to  prevent  the  statute  of  limitations  running.     For  one  to  ex^  JSModr44. 
olwe  lUK^ar  tber^  must;  in  every  ease,  be  evidence  of  an  —8  Bac.  604. 
^mteTi  aad  it  being  a  fisict  to  be  psoved,  and  is  never  presum^  Z^c^^ii^' 
edi  but  w  very  atnnig  cireumstanees,  generally}  direct  evi*  ^1  Burr.  79/ 
dence  of  auMv  is  ¥>  be  demanded ;  and  as  there  is  not  any  1^2, 114. 
dpuU  but  tbat  written  evidence  is  of  a  kind  to  prove  an  owier, 
and  it  has  been  decided  ifaat  parol  evidence  is  also,  the  real 
question  in  each  eaae  is,  if  the  evidence  amount  to  sufficient 
preojr  of  emler. 

^  5.  It  has  been  deeided,  that  it  i9  not,  if  it  be  only  that  one  <  Saik.  493, 
received  •'  all  the  profits  for  twenty  years  or  more,*'  for  this  ^St^uloV' 
one  may  do,  and  yet  acknowledge  the  title  to  the  land  of 
another.    Formerly  it  was  held  that  there  could  be  00  ouster,  5  £  .  4^4 
unless  the  evidence  proved  a  turning  out,  or  an  actual  hinder-  498.^6  Ban*, 
ing  to  enter ;  but  by  more  naodeni  cases  an  adverse  possession  2eoy,  in  Fair- 
may  be  evidence  of  an  austere  and  it  is  now  settled,  that  **  there  ghaStietoo 
must  be  an  adverse  possession  in  order  to  enable  ifae  statute  of  .2Ld.  Raym. 
limitations  to  run ;"   *^  there  must  be  a  dissei^n  and  a  dissei*  ^"^  ^^ 
zin  strictly  proved  j"--and  refers  to  Taylor  v.  Horde,  I  Burr.  ««yn»-8*^- 
fiO  to  127 ;  and  to  Farmoi^s  case,  9  W.  Bl.  690 ;   and  1 
East,  568,  Cb.  133,  a.  3,  s.  3. 

^  6.  If  one  enter,  claiming  all  expressly,  this  is  no  sufficient  2  Atk.  632.--> 
evidence  of  an  ousier  of  an^er  tenant  in  common,  though  it  ^  ^«in*»i  ^ 
may  be  of  a  sole  owner ;  for  the  possession  by  entry  of  such 
tenant  in  coramony  over  all,  is  lawful  when  made,  and  as  well 
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Ch.  92.    before  as  after  such  claim,  and  the  claim  altdri  no  possession, 

AfU  1 .      and  without  a  change  of  possession  it  remains  as  before  ;  there* 

v^^^s/«^w^   fore  ^' a  cd^parcener,  a  joint-:tenant,  or  a  tenant  in  common 

Hob.  J20,       can  never  be  disseized  by  his  fellow,  but  by  an  actual  ouster^ 

Daie.^^        ^^^  ^^^^  ^^  lease  for  years,  of  the  one  entering  on  all  the 

Himsleyv.      land  alter  the  case;   but  if  he  actually  expel  his  felloWsjM- 

sf  MO  ti^l    "^^^^  ^  \BZ&e  for  life,  or  a  feoi&nent  of  dl  the  land,  either  is 

'      '   evidence  of  an  ouster.     Nor  is  a  general  entry  by  one  any 

tort,  or  evidence  of  disseizin  or  amier  oS  another.     But  if  one 

enter  generally,  and  afterwards  make  a  feoffinent  of  all  the 

land,  this  proves  his  first  intent  to  «3ter  into  all  and  to  ghre 

possession  of  all,  and  so  to  make  an  ougier.    This  case  proves 

an  adverse  possession  though  in  early  times,  which  might  be 

viewed  as  evidence  of  an  ouster. 

'  ^  7.  So  if  one  parcener  enters  generally,  and  takes  all  the 
profits,  this  is  evidence  of  an  entry  by  both ;  but  if  one  enter, 
claiming  all,  and  makes  a  feoflTment  of  all  the  land,  all  passes 
Co  L  243  ^"^  ^^^^^  '^  evidence  of  an  ouster,  and  the  other  cannqt  en- 
ter. **  A  parcener,  by  entering  into  all,  divests  not  the  moie- 
ty of  the  other  ;''  '^  but  if  she  claim  the  whole  profits,  this  does 
divest  the  other's  moiety  ;''  "  but  she  cannot,  after  an  actual 
entry  by"  the  other,  "  divest  her  moiety,  without  an  actual 
°'    *  ott«^er." 

Co.  L.  374.—      ^  B.  And  whenever  "  one  sister  enters  into  the  whole,  and 
j^rresley,      makes  a  feofllment  of  the  whole,  the  after  act  so  far  explains 
tlie  first  entry,  that  now  by  construction  of  law  .she  was  at  first 
seized  of  all,  and  so  the  other  disseized  or  ousted. 
12  Mod.  668,      ^  9.  And  in  this  ctfse  it  was  held,  that  to  obstruct  one  ten- 
2!^ncn!°'^°  ant  in  common  to  make  the  most  of  his  part,  is  evidence  of  an 
ouster  ;  this  is  briefly  stated  as  agreed  by  the  court,  but  it 
seems  that  the  one  obstructed  must  be  out  of  possession,  and 
his  title  denied  by  the  one  in  possession. 
I  East,  668,        ^  ^q.  The  court  decided  in  this  case,  that  if  one  tenant  in 
Read.  common  levy  a  fine  of  all  thp  land,  the  whole  passes,  if  he 

then  liave  adverse  possesion,  otlierwise  only  his  part. 
Doe  V.  Pros-  §  11.  Ouster  where  presumed.  The  evidence  was  that 
^i^  owp.  ^^^  sisters,  Mary  Taylor  and  Mrs.  Stevens,  were  tenants  in 
common ;  and  Mrs.  Steveus  had  the  sole  and  uninterrupted 
possession  from  1734,  near  forty  years,  without  any  account, 
or  demand,  or  claim  made  by  Mary  Taylor,  or  any  one  claim- 
ing under  her.  The  court  held,  here  was  sufficient  evidence 
for  the  jury  to  presume  an  actual  ouster  of  Mary  Taylor.  In 
this  case  there  was  no  evidence  of  any  claim  of  the  one  not 
personally  in  possession  ;  nor  was  there  any  of  any  acknowl- 
edgment of  her  title.  Here  therefore  were  strong  grounds  of 
presumption  ; — ^near  forty  years'  sole  possession  by  one  of  all, 
not  questioned  or  disturbed,  though  both  were  silent  on  th« 
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sutject,  for  Mrs.  Stevens  had  no  occstsion  to  be  otbenrise,  but    Ch.  92. 
the  sileope  of  Mary  Taylor  operated  forcibly  against  her,  as     ArU  2. 
it  was  to  be  accounted  for  only  on  the  idea  she  knew  she  had  V^rWi/ 
DO  claim.     A,  one  heir  in  gavdkindf  enters  adversely  to  oust 
another,  A's  possession  is  not  the  other's.  1  W.  Bl.  675. 

^  12.  The  principles  settled  in  these  cases  appear  to  be  Remarks, 
these  :  1.  There  must  be  an  ouster  of  one  tenant  in  common 
&;c.  before  the  act  of  limitations  begins  to  run  against  him  : 
2.  That  adverse  possession  of  all  the  land  is  evidence  of  ous^ 
ter :  3.  An  adverse  possession  is,  whenever  the  one  possessing 
all  so  claims  all,  or  does  any  such  other  acts,  as  shew  or  prove 
he  denies  the  other's  title,  or  that  he  has  any  to  the  land  :  4. 
One  entering  or  possessing  and  claiming  all  the  profits  denies 
the  other's  title,  so  works  an  ouster  of  him :  5.  Hence,  in 
twenty  years  from  that  time  he  must  bring  ejectment ;  in  thir- 
ty, a  writ  on  his  own  seizin  ;  and  sixty,  or  now  forty,  his  writ  of 
right.  Upon  the  principle  a  tenant  at  will  is  a  witness  to  Peake's  K. 
prove  his  lessor's  seizin,  he  is  one  to  prove  his  ouster^  and  the  ^^* 
reason  given  is,  that  his  interest  is  so  precarious  that  he  can- 
not maintain  an  action  for  the  possession,  hence  is  viewed  by 
the  law,  only  a  tenant  or  bailiff  of  the  freeholder. 

Abt.  2.  American  cases. 

^  1*  In  this  action  the  court  held,  that  if  A  be  on  my  land  Mass.  Ess«x, 
and  claim  to  be  the  tenant  of  B,  to  make  my  entry  good  I  p^,f'  ^J^' 
must  oust  A;  and  to  prove  this,  I  must  give  evidence  of  turn-  Welcome,  s. 
ing  him  from  the  land.    My  entering  upon  it  is  no  evidence  of  J-  ^ontt. 
his  ouster  J  unless  I  expel  him,  or  of  my  gaining  possession,  un- 
less he  attorns  or  acknowledges  he  is  my  tenant,  or  agrees  to 
pay  me  rent. 

^  2.  One  question  in  the  land-action  was,  if  a  party,  Bar-  Mass.  Essex;, 
ker,  had  been  ousted  or  disseized  at  a  certain  time.     The  evi-  Barker^^^' 
dence  was,  one  entered  in  1748,  and  cut  timber  and  paid  Bar-  Bod  well, 
ker,  the  testator,  for  it ;  this  was  held  to  be  good  evidence  he 
was  not  then  ousted  but  seized  ;     also  that  in  1747,  when  be 
made  his  will,  he  was  not  ousted  or  disseized,  the  same  in 
1750,  when  he  died.     Barker,  the  pit.,  entered  and  cut  tim- 
ber in  1770,  and  this  was  held  to  be  good  evidence  he  was 
not  then  ousted  but  seized,  though  but  once  in  forty  years,  the 
land  being  wood-land,  and  the  wood  not  wanted.     Town- 
records  were  allowed  as  evidence  of  partition,  and  so  of  sei- 
zin in  1725 ;  so  that  recording  a  divisional  deed  in  1725, 
was  held  good  evidence  of  seizin  then  against  strangers,  but 
not  against  an  adverse  possession ;  hence,  evidence  there  had  See  more  df 
been  no  ouster.      The  want  of  a  deed  dated  before   1725,  v^^J*^*' 
was  not  material,  being  above  sixty  years  before  tlie  defts.       * 
entered  in  1790,  and  np  ouster  previously  proved.. 

VOL.  iir.  61 
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Ch.  92.        ^  3.  This  was  dausum  fregU  brought  by  the  proprietors  of 
.iri.  3.     Monumoi  Great  Beach,  and  the  deft,  urged,  the  pits,  had  been 
v^F"v^>  ousted^  and  lost  their  seizin  and.  possession  for  above  (brty 
1B^.R.160,  years ;  this  they  denied,  and  offisred  witnesses  to  prove  their 
iMtooomor^'  individual  members  and  actual  proprietors  had  entered  into 
Pr6prietora;    the  locui  in  quo^  and  set  out  grass  be.  as  evidence  of  the  pos* 
session  of  the  corporation  in  August  1800,  time  of  the  trespass 
laid,  and  it  was  admitted,  though  objected  to,  by  three  judges 
against  one.    No  corporate  act  appeared  after  1756.    T1)e 
admission  was  on  the  ground,  the  members,  though  incorpo- 
rated, remained  tenants  in  common ;  and  as  the  act  of  one  at 
common    law  benefited  the  whole,   so  it  does  this  species 
of  corporation,   for  the  powers  of  these  proprietors  are  not 
abridged,  but  enlarged  by  the  statutes.    But  the  three  judges 
seem  to  doubt  if  this  principle  would  apply  to  any  corpora* 
tions  but  these,  made  m  fact  for  temporary  purposes,  made  a 
body  politic,  of  powers  to  manage  their  lands,  remaining  sdll 
tenants  in  common  as  to  their  titles  and  interests. 

Sewall  J.  thought  corporate  possession  could  be  proved  on- 
ly by  corporate  acts,  and  those  only  by  their  records ;  and 
that  no  corporation  can  be  benefited  by  an  individual's  act  un* 
less  they  make  it  their  own  by  some  recognition.  The  deft., 
by  his  plea  of  not  guilty,  had  admitted  the  existence  of  the 
pits,  as  a  corporation,  and  of  the  authority  of  their  agent,  who 
appeared  for  them ;  but  this  had  no  tendency  to  prove  the 
corporation  had  from  1756,  when  the  last  corporate  act  was 
done,  to  1800,  continued  its  seizin  and  possession,  or  that  it 
had  never  been  ousted.  It  did  not  appear  that  the  members 
who  set  out  grass  be.,  did  it  in  behalf  of  the  corporation  ; 
they  only  claimed  to  be  proprietors,  and  no  evidence  the  cor- 
poration adopted  their  acts ;  this  was  viewing  the  corporation 
as  a  tenant  in  common,  and  hence  seized,  or  not  amted^  while 
any  proprietor  remained  in  possession.  It  was  said,  and  tru- 
ly, when  tenants  in  common  incorporate  themselves,  on  the 
statute,  the  corporation  becomes  seized,  but  not  if  the  individ- 
ual proprietors  are  then  awted  or  disseized ;  and  if  after  the 
corporation  is  formed,  and  so  become  seized,  and  there  is  no 
agent  of  it  to  keep  possession,  and  the  individual  proprietors 
are  all  ousted  by  some  intruder,  it  is  very  clear  the  corpora- 
tion is  ousted  also.  If  when  such  proprietor  enters,  or  does 
some  possessory  act,  there  is  a  corporation  existing,  periiaps 
it  is  a  reasonable  construction  to  hold  his  entry  or  act  benents 
all,  but  however  it  should  not  preserve  a  corporate  seizin  when 
no  corporation  existed ;  but  as  there  was  a  corporation  in  1756, 
and  one  was  admitted  to  exist  at  the  time  of  the  action,  per^ 
haps  the  court  intended  it  existed  in  the  mean  time. 
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^  4.  This  was  a  real  actaon  for  four  uadivided  seventh  parts    Ch.  92. 
of  one  moiety  of  a  cellar  in  Boston.    In  this  case  Tyler,  one    Art.  2. 
tenant  in  common  in  possession^  forbade  the  demandants,  the  K^y^J 
other  tenants  in  common^  to  enter,  and  actually  hindered  their  i  Mais.  R. 
entry,  who  attempted  to  enter  by  their  grantee  and  attorney,  ^^®**"Jj^J 
by  teHing  them  they  should  not  have  the  parts  they  claimed,  jyler!'^'' 
'*  unless  they  could  obtain  them  by  law,"  and  the  said  Tyler 
ordered  them  away,  end  shew  a  disposition  to  oppose  their 
entry  by  force.     The  court  held,  that  this  was  an  actual  om- 
ter  of  the  demandant^. 

$  5.  This  was  an  action  for  two  eighths  of  certain  lands  in  the  6  Mass.  R. 
town  of  Sheffield,  undivided  parts.  June  15,  1763,  the  le-  844,  Hi|beo 
gislature  granted  300  acres  to  Edward  Higbee  and  seven  oth-  ^^'  *'  '^* 
ers,  his  brothers  and  sisters.  March  1, 1791,  five  of  the  gran- 
tees for  £10  conveyed  to  Abraham  Burrall  in  fee,  said  land, 
to  certain  uses.  May  13,  1796,  he  conveyed  in  fee,  for 
^500,  the  East  purt  in  question  to  Rice  in  fee,  and  he  enter- 
ed ;  fain  deed  was  recorded  he.  Held,  his  entry  was  an  otii- 
ler  of  all  claiming  the  same  land  under  a  different  title.  And 
the  court  said,  **  the  mere  taking  of  the  profits  by  one  tenant 
in  common  is  not  an  <m$(er  of  another  tenant  in  common,'' 
but  "  a  conveyance  by  deed  duly  acknowledged  and  register- 
ed, is  by  our  statute  of  enrolments  equivalent  to  liveiy  of  seiz- 
in. Under  this  deed  the  tenant  entered  into  the  whole,  and 
acquired  the  freehold  estate  in  it,  either  by  right  or  by  wrong. 
If  by  wrong,  as  appears  in  this  case,  it  was  an  actual  disseizin." 
Judgment  for  the  demandants.  Court  doubted  if,  on  our  plea 
of  ntd  ditsdzifif  the  demandant  need  prove  an  ouster  by  a 
deft.,  a  tenant  in  common. 

^  6.   This  was  an  action  of  eiUry  sur  diiseixinj  to  recover  e  Mass.  R. 
flats  t>n  the  demandants'  seizin  within  thirty  years,  and  the  ^^S^^^ 
question  was,  if  they  had  been  ousted  in  that  time,  for  if  so,  ^^^^  ^^  22^ 
dieir  title  was  good.    The  evidence  of  omier  or  disseizin  was,  finch, 
one  drove  piles  into  this  flats-ground,  covered  by  «  mill-pond, 
belonging  to  them,  and  erected  and  maintained  buildings  on 
them  above  60  years,  the  tide  flowing  between  the  piles,  but 
boats  or  rafts  could  not  pass  under :    Held,  this  was  an  auiter 
when  the  piles  were  driven,  and  being  above  thirty  years  be- 
fore the  action,  the  corporation  was  barred  by  the  act  of  Umi- . 
tations,  and  this  occupation  was  notorious,  all  nearly  there 
could  be,  and  exclusive  as  to  the  lands. 

See  Proprietors  of  the  Kennebec  Porcfaase  v.  Springer,  in 
another  chapter,  as  to  what  constitutes  an  ouster. 

§  7.  This  was  a  writ  of  entry  for  land  in  Lebanon,  and  7  Mass.  R. 
(amone  other  points)  the  court  decided,  that  a  Uespass  on  the  p^^^^eli^s^ 
land  of  another  will  not  amount  to  an  ouster^  without  a  knowl-  cfa.  1047 
edge  thereof  by  the  owner,  either  expressed  or  implied ; 
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Ch.  9S.    <*  otherwise  a  private  act  of  trespass  on  the  soil  of  another 
Art.  1.      might  be  evidence  of  aa  9Uit€r  without  any  knowledge  on  the 
K^^>i^^^  part  of  the  owner  of  the  land.  This  notice  may  be  proved  e»» 
ther  by  direct  evidence  of  the  fact,  or  the  jury  niay  presume 
it  from  circumstances  in  evidence ;"  whatever  may  be  the  evi- 
dence of  this  notice  it  is  a  fact  to  be  found  by  the  jury,  attd 
the  court  cannot  presume  it 
10  Mass.  R.        $  8.  Writ  of  entry  sur  diueixin,  on  the  demandant-s  own 
n^'a  S!wy-  ^***^  within  thirty  years,  action  brought  1809  :     Held,  if  she 
taan.  was  tenant  in  common,  she  was  ousted  by  Zebediah  Wymao^ 

above  thirty  years  before  she  entered,  March  1809,  who  had 
actual  and  exclusive  possession^  bought  out  aUwho  he  thought 
had  title,  made  valuable  improvements,  and  took  all  the  pro- 
fits to  his  own  use  from  1774.  He  denied  the  demandsnt  bad 
any  title  when  she  made  a  demand  ;  but  it  does  not  appear 
wfaedier  this  demand  and  denial  were  more  or  less  iInui  Airty 
years  before  the  commencemem  of  this  actkm. 
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pole  lun.  1 
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Art.  1.   Ckneral  principles. 

I  Suck«         I^  ^^^  become  a  very  material  question,  how  far  parol  evi* 

I.  V.     dence  is  admissible,  especially  where  the  contract  or  matter  to 

9, 8  18  f  6*  ^  proved,  expkined,  or  sometimes  contradicted,  is  a  writing, 

— M'Naliy,     deed,  or  record ;  for  parol  evidence  may  even  contradict  a  re- 

S36.>lCrai86,  cord,  when  fraud  is  in  the  point  to  be  proved ;   but  fraud  out 

^Z%h!96  ^^  ^^^  ^^^^)  ^^  ^'^^  ^^  evidence  as  to  parol  proof  are  clear 

a.  4^  s.  87.    '  in  some  cases,  and.  doubtful  in  others.     As  to  consideratioDs. 

3  Wils.  275,        ^  1 .  It  is  a  rule  that  no  parol  evidence  is  admissible  to  con- 

277,  Meres  v.  tradict  an  agreement  in  writing ;  as  where  it  included  tbepoe- 

a"p\^71^  86snonx>f  white-acre,  and  the  court  held,  that  no  parol  evidence 

Farki 463.-^1  could  be  admitted  to  vary  the  ^writing  so  as  to  make  it  include 

Mor.  E.  SOB.  the  possession  of  black-acre ;  the  same  as  to  a  written  policy 

of  insurance.  See  5  Bin.  Ill ;  White  v.  E^gan,  1  Bac.  M7 ; 

Gatewoode  v.  Burrees,  1  Ves.  233.    The  parties  and  privies 

cannot  contradict  a  written  instrument  by  parol  evidence,  yet 

10  Johai.  lU  strangers  may  be  interested  to  know  the  truth. 
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^  2.   No  parol  evidence  caa  be  admitted  to  contradict  a    Ch.  93. 
deed,  even  by  a  stranger ;  (see  Deeds,  Cb.  86,  &;c.  5)  and  if   Art  2. 
it  be  explicit^  even  matters  dehorM  cannot  be  admitted,  unless  v.^^^'^^ 
it  was  made  to  cover  a  fraud  or  a  crime.     4  Bro.  Cb.  C.  J  ^•^  *?*;-- 
615  5  12  East,  6,  PoweU  v.  Edmands;  1  Ves.  &  Beam.  378,  LpeSLe^fE 
524.  78.  ' 

$  3.  Parol  evidence  may  be  admitted  to  rebut  a  presump-  1  Bun*.  422, 
tion  or  implication  ;  for  neither  is  a  fact  verified,  but  only  an  i,"^|,"^^'5 
inference  from  facts  and  circumstances,  and  so  may  be  op-  -iGjib.  Uses 
posed  by  any  evidence  that  weakens  or  destroys  them.  66.— Dongl. 

^  4.   If  a  latent  ambiguity  in  a  deed  arise,  it  may  be  ex-  fcrulse  204. 
plained  by  parol  evidence ;   that  is,  an  ambiguity  which  does  —4  Cruise, 
not  appear  on  the  face  of  the  deed,  where  every  thing  seems  g^'^pJS*^' 
right  and  clear,  and  the  doubt  arises  from  proving  some  fact  £^407/406 
dehors*    As  if  A,  by  bis  deed,  grant  his  manor  of  Dale,  this  469.— 11 
deed  is  clear  on  the  face  of  it,  but  it  is  proved  A  had  two  ma-  1  i^Ewt^  441' 
nors  called  Dale,  and  the  doubt  arises  from  this  extraneous  ..^Tauii.147'. 
proof,  and  to  remove  it  the  law  permits  parol  evidence  to  shew 
which  of  the  two  be  intended  to  include  in  his  deed*  4  Maule 
b  Sel.  550 ;  4  Dow,  65. 

^  5.  Parol  evidence  b  admissible  to  rebut  an  equity ;  as  if  2  vem.  99 
A  levy  a  fine  and  declare  no  use,  equity  intends  it  to  bis  use  ;  648, 736.--lt 
but  this  intention  may  be  rebutted  by  parol  evidence,  and  the  w-]^' Ji'T^ 
estate  made  to  vest  in  the  conusee  ;  this  does  not  contradict  ves  Jun.  a9& 
the  fine,  or  vary  the  construction  of  the  record,  but  is  mere-  —7  ves.  jun* 
ly  to  rebut  a  presumption.  No  parol  evidence  is  admissible  to  igs'Za^stni 
contradict  the  words  of  a  will.  I2di. 

$  6.  A  patent  ambiguity  arising  on  the  face  of  the  deed, 
will,  or  writing,  can  never  be  aided  by  averment  or  parol  evi- 
dence. 

^  7.  The  statute  of  frauds  requires  certain  instruments  to 
be  in  writing,  and  rejects  parol  evidence,  to  prevent  uncertain- 
ty, and  to  suppress  frauds;  and  all  the  reasons  that  existed  for 
passing  the  act,  require  a  cautious  admission  of  parol  evidence 
to  explain  or  vary  such  instrument. 

$  8.  Generally  a  parly,  by  parol  evidence,  may  explain  a 
vnriting,  prove  an  explanatory  fact  part  of  the  same  subject, 
but  not  one  part  of  a  distinct  subject 

Abt.  2.  English  cases  in  law  and  equity. 

§  1.  A  bequeathed  £400  to  his  wife,  and  made  her  exec-  p. .  -  „  ^^*- 

..  ,    ,.i  ,.  -    ,  ,  1        .J  ,     Bul.rf.P297. 

utnx,  and  did  not  dispose  of  the  surplus,  parol  evidence  ad-  Lake  v.  Lake, 
mitted  to  shew  she  should  have  it ;   the  legacy  created  a  pre-  — *  Mor.  E. 
sumption  she  was  not  to  have  it,  this  rebutted  by  parol  evi-    ^' 

*®°^*    «         .  '  ,  ,  ,  Brown  tr.  Sel- 

^  2.   But  where  the  testator  expressly  gave  the  surplus  of  win.-Peake's 

his  personal  estate  to  hjs  executors,  one  of  whom  owed  him  f^J^^^**^" 

Ins.*  620. 
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Ch.  93.    on  bondf  JNUP01  evidence  was  not  allowed  to  prove  the  testator 

Art.  2.     meant  to  extinguish  the  bond  debt,  by  makbg  the  obligor  ex« 

v-^^v^^^  ecutor ;   as  that  would  be  to  alter  the  apparent  intent,  and 

itj^'^ Th^*  not  simply  to  have  rebutted  an  equi^,  or  a  presumption.     2 

lohabitantsof  Stra.  1281. 

LaindoD.—  ^  3*  In  this  case  there  was  an  agreement  in  these  words : 
i4East,6iJ.  i«  November  20,  1792.  I,  John  Ik&nder,  do  hereby  agree 
with  John  Claydon  to  serve  me  three  years  to  learn  the  busi* 
ness  of  a  carpenter,  the  first  year  to  have  1«.  2d.  a  day ;  die 
second  year  to  have  Is*  6d.  a  day ;  the  third  year  1^.  lOd.  a 
day  ;  witness  my  hand. 

J.  CLAYDON. 
8  Johns.  R         Wknen,  Robert  Biles.  J.  MANDER." 

3'»— ^  R^**''  §  ^'  '^**®  co^xn  admitted  .parol  evidence  to  prove  Claydoo, 
6?o!ll2  Dall.  ^^  pauper,  at  the  time  of  signing  the  above  agreement,  agreed 
171, 173.— 14  to  pay  Mander  three  guineas,  as  a  premium  to  teach  him  said 

Pbii  £▼  «r7  ^^^^  ^^  P^^  ^^ '  ^^  ^^  ^  prove  he  was  not  to  be,  and 

'  was  not  employed  in  any  other  work  than  that  .of  a  carpenter. 

Esp.  D.  787,       Lord  Kenyon  C.  J.  said,  "  the  parol  evidence  was  not  ofr 

^-  fered  to  contradict  the  written  agreement,  but  lo- ascertain,  an 

independent  fact,"  so  admissible  ;   then  he  added  the  case  is, 

<<  in  consideration  of  three  guineas  paid  by  the  pauper,  the 

master  undertook  to  teach  him  the  business  of  a  carpenter, 

and  the  pauper  was  to  serve  three  years,"  and  what  is  this  but 

an  apprenticeship,  which  means,  to  learn. 

Grose  J.  said,  d)e  parol  evidence  was  not  admitted  to  oon^* 
tradict,  but  to  explain. 

Lawrence  J.  said,  it  was  not  admitted  to  contradict  the 
written  agreement,  but  ^'  to  ascertain  a  fact  collateral  to"  it, 
'^  in  order  to  explain  the  intention  of  the  parties,  the  instru- 
ment being  in  some  measure  equivocal." 

Le  Blanc  J.,  the  same.    This  parol  evidence  added  an 
independent  fact,  according  to  Lord  Kenyon,  to  those  in 
the  writing ;  a  collateral  fact,  explanatory  of  the  party's  in- 
tention, according  to  Justices  Lawrence  and  Le  Blanc ;  and 
d  Bof  k  P     A<^^>^<1>°S  ^  Justice  Grose  it  explained  the  written  agreement. 
(^.  '      '    No  parol  evidence  is  admissible  to  explain  a  writing,  if  no 

latent  ambiguity  be  in  it. 
*^' n^'^^^'      5,  Parol  evidence  may  be  given  of  questions  asked  by  the 
ilkn^^  *     testator  when  he  executes  his  will,  whether  it  is  the  same  as 
it  Bio.  423,      bis  former  will  Sec.  in  order  to  set  aside  the  latter  on  the 
and  1  WiU,    ground  of  fraud*   It  proves  the  will  obtained  by  fraud.    Parol 

evidence  to  prove  a  bond  given  in  lieu  of  dower,  refused. 
4  Co.  71,  §  ^-  ^^  ^^^^  ^^^  A  deed  was  enrolled  in  the  Court  of  Com- 

Hynde'8    .    mon  Pleas,  Termino  Pascka^  80th  EI.,  but  the  day  of  enrol- 

case.  SeeCh.  .  ' 

p6,a.  1,  fl.  11.  Alfso  1  Penning.  229.    Trae  time  of  suin^  out  a  writ  when  material,  nay 

be  prored  in  coatradtctioa  to  the  fictitious  teste,  or  to  the  date  in  it.  4  Day's  Ca.  496. 
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ment  was  not  menticmed,  and  this  day  became  natdrial,  as 
the  bargainor  the  15th  day  of  that  term  levied  a  fine  to  the 
bargainee  to  the  use  of  the  pits.  be. ;  and  the  party  averred, 
that  after  this  the  deed  was  enrolled,  and  the  court  admitted 
the  averment.  And  held,  that  though  the  law  presumes  th^ 
deed  was  enrolled  the  first  day  of  the  term,  yet  the  presump- 
tion stood  only  till  the  contrary  was  proved ;  that  a  record 
imports  in  itself  truth,  and  concludes  all  men  denying  any  thing 
appearing  in  it,  as  ante-date  be.  ;  but  the  law  allows  **  an 
averment  which  stands  with  the  record,  and  which  doth  not 
impugn  any  thing  appearing  within  it."  And  the  enrolment 
and  other  matters  of  record  shall  not  be  tried  by  a  jury,  yet 
the  time  of  the  enrolment  may ;  and  here  parol  and  other  evi- 
dence inferior  to  evidence  of  record  might  prove  the  time  and 
the  averment. 

^  7.  If  the  question  be  on  the  record  what  it  means,  and  19 
complete,  and  to  be  understood  merely  on  a  view  of  it,  it  is  a 
question  of  law  to  be  decided  by  the  judges,  and  no  other  evi- 
dence can  be  admitted  to  explain. 

^8.  If  a  man  make  his  will,  and  then  marries,  and  has  a  0oiici.  31, 
child,  the  law  presumes  he  does  not  intend  his  will  shall  stand,  S?2i  bo""' 
and  considers  it  as  revoked,  but  this  presumption  may  be  re-  2171^— six  & 
butted  by  parol  evidence,  though  it  could  not  be  enforced  by  £.  68. 
it.  Lancashire  v.  Lancashire,  and  2  East,  530,  Kenebel  v, 
Scrafton,  presumption  rebutted. 

^  9.  But  where  a  man  after  having  made  a  will,  executes  G^dUti^^^' 
deeds  by  which  he  takes  a  new  estate,  parol  evidence  cannot  otway.— 
be  received  to  shew  that  the  testator  meant  bis  will  to  con-  7  0.k£.399. 
tinue.    4Vesey,  160,  610,  840;  6  Vesey,  404,  654,  656, 
663. 

10.  By  Buller,  JusUce,  if  letters  be  of  doubtful  meaning,  ID.&E.I82, 
and  may  be  explained  by  other  transactions,  the  whole  ought  Hid^maDd  * 
to  be  left  to  the  jury,  for  they  must  judge  of  such  collateral 
facts  as  may  vary  the  sense  of  the  letters. 

^  11.  In  this  case  Rex  v,  Scammonden,  and  Filmer  r.  Gott,  |D&e.4H 
be.  it  was  held,  that  where  the  consideration  of  a  deed  is  den's'case.— 
fraudulent,  expressed  to  be  more  or  less,  or  different  from  Cowp.  63. 
what  it  is  in  cases  of  usury  and  the  like,  it  is  competent  to 
either  party  to  prove  the  truth  of  the  case  notwithstanding'  the 
deed. 

<J  12.  The  testator  after  several  devises  gave  to  each  of  his  ^J>**E<J7ii 
four  daughters  M,  A,  M,  and  E,  1«.,  and  to  his  three  grand-  Thomas, ^cit- 
children  of  L,  A,  E,  and  E,  £40  each,  then  he  devised  to  his  ^^  ^  Cruise, 
granddaughter,  Elinor  Evans  of  Merthyr  parish,  £40;  then  to  p^?j  ^^^  * 
his  granddaughter,  Mary  Thomas  of  Llechlloyd,  in  Merthyr  472. 
parish,  the  reversion  of  the  house  in  Water  Street  &c.   At  his 
death  the  testator  had  a  granddaughter  named  Elinor  Evans, 
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Ch.  93.    who  lived  ia  LlechUoyd  in  Merthyr  ptrish,  and  a  great  giand- 

Art.  2.     daughter,  Mary  Thomas,  an  infant  about  two  years  oUli  bul 

v.^^/*-^^  she  lived  at  Greencastle  some  miles  from  Merthyr  parish,  aad 

ID  that  she  had  never  been.     Parol  evidence  was  admitted  to 

prove  a  mistake  as  to  the  name  and  descriptioa  of  Maiy 

Thomas,  that  it  was  inserted  for  Elinor  Evans, — jury  found  no 

mistake, — ^but  refused  to  admit  the  declarations  of  the  devisor 

at  other  times  previous  to  making  his  will  expressive  of  his 

regard  for  his  great  granddaughter,  and  of  his  intention  to  give 

her  the  premises  in  question  ;  but  Ld.  Kenyon  said,  had  these 

declarations  been  made  at  the  time  of  making  the  wiU,  he 

thought  they  should  be  received  in  evidence.    See  Meath  «• 

Bel&eld,  and  other  cases ;  Ch<  86,  as  to  deeds  8^. 

i?D.  &  E.366,      §  13.  If  principal  and  surety  join  in  a  receipt  for  money,  the 

Stratton  ».     surety  is  not  estopped,  but  may  give  parol  evidence  to  shew 

be  received  no  part  of  it. 
2  W.BI.1249.  Testator  agreed  in  writing  to  pay  £26  rent;  parol  evidence 
offered  to  prove  £2.  I2s.  6a.  more  ground  rent  was  promised 
by  him  by  parol. 
Beanmont  v.  ^14.  Chriitian  and  surname  miitaken  in  a  unlL  As  where 
w  *  140^'  ^'  ^  ^^^^^^  '^  made  to  a  person  with  no  description  but  the  chris- 
Ambi.  175,  ^^^^  ^^^  surname,  and  no  such  person  appears  to  have  beea 
371.  known  to  the  testator,  or  to  claim  the  devise,  parol  evidence 

is  admissible  to  shew  both  names  were  mistaken  by  the  writer 
of  the  will.    1  Ves.  jr.  266,  Parsons  t^.  Parsons ;  6  Yes.  jr« 
42.     See  Cb.  127,  a.  14,  s.  34,  Doe  e.  Danvers»  ElijEabeth 
took  a  legacy  by  the  name  of  Mary.    So  a  bequest  was  to 
Catharine  Earnly ;  no  such  person  exbting,  Gertrude  Yardly 
recovered  it,  on  proof  the  testator  called  her  Gatty,  the  writer 
of  the  will  mistook  for  Katy;  1  Phil.  Evid.  468.   Here  was 
no  ambiguity  on  the  face  of  the  will,  but  a  latent  ambiguity 
arose  dehors^  by  proof  there  was  no  Catharine  Earnly,  but  a 
person  named    tfertrude  Yardly  &c.      Extrinsic  evidence 
raised  the  doubt ;  hence,  such  evidence  was  well  admitted  to 
remove  it.     In  these  cases,  without  the  parol  evidence,  the 
bequests  roust  have  been  void. 
Doe  r.  Qxen-      ^  1^«  The  devise  was  of  the  testator's  ^'  estate  at  Ashton  ;^ 
den,  3  Taun.  parol  evidence  was  not  allowed  to  prove  he  meant  by  that 
^.-^VM*  dc8<^ription  to  devise  all  his  maternal  estate,  consistuig  of  two 
£.138.—       manors  in  the  parish  of  Ashton,  and  one  in  an  adjoining  par- 
^7  ^  M  "^i'    '^'^ '  *"^  ^  decided  in  the  Common  Pleas  and  in  tlie  House  of 
L  Sei.  odo"  ^  I^rds,  on  the  unanimous  opinion  of  the  judges^  And  the  Lord 
C.  J.  Gibbs  said,  "  I  know  only  of  one  case  in  which  parol 
evidence  is  admitted  to  explain  tlie  testator's  intention,  that 
is,    where  an  ambiguity  is  introduced  by  extrinsic  circum- 
stances." Instanced  a  devise  of  black-acre  where  the  testator 
had  two  pieces  of  land  called  black-acre  ;  so  two  sons  named 
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John  Thonms ;  so  a  devise  to  WiUtara  Smitb,  the  testator'^    Ch.  93. 
nephew,  and  he  has  no  nephew  answering  that  description  in    Art^  2. 
all  respects,  parol  evidence  is  admissible    to  shew  which  v^^^s^*^^ 
nephew  the  testator  meant,  by  a  description  not  strictly  apply- 
ing to  any  nephew.     Same  reason  as  above. 

(}  16.  If  a  parcel  or  not  of  the  estate  demised  be.  b  always 
a  question  of  evidence.  See  Ch.  177,  a.  8,  s.  7,  and  cases 
there  cited;  13  Ves.  174 ;  16  Ves.  614 }  2  P.  W.  135,  but 
see  Doe  v.  Oxenden,  above,  and  10  Johns.  R.  133 ;  12  Dot 
77. 

§  17.  A  wrong  description  of  a  legatee  will  not  defeat  a  2  Vm.  jr.  sea, 
legacy  given  to  him  by  name.  As  where  given  to  Charles  Miller  JJ^'^^^^^!^ 
Standen  and  Caroline  Elizabeth  Standen,  legitimate  son  and  7D.li£.640. 
daughter  of  C.  S.,  when  found  on  evidence  they  were  not  legit- 
imate.    Parol  evidence  is  admissible  to  prove  circumstances, 
as  where  the  testator  lived,  if  married  or  not,  the  state  of  his 
family,  be. ;  but  not  the  value  of  his  property  in  order  to  en- 
force a  particular  construction  of  his  will.    1  Phil.  Evid.  474. 

§  18.  A  blank  in  a  will  for  a  devisee's  name  is  a  patent  aib-  Lj^A^y?' 
biguity,  and  parol  evidence  is  not  admissible  to  show  what  ^^ 

E arson's  name  the  testator  meant  to  insert.  But  see  4  Desaus. 
q.  R.  85,  parol  proof  of  the  mistake  of  a  child's  name  ad«* 
mitted. 

^19.  But  a  blank  left  for  the  christian  name  only  was  sup-  4  Vm.  jr-  <Mf 
plied  by  parol  evidence,  by  shewing  the  testator's  conduct  and  f^^g'T*^' 
affections  in  regard  to  die  legatee.    The  testator  after  some  AbtMt v^Mai^ 
legacies  gave  to  — —  Price,  the  son  of  — —  Price,  £^100;  »ie.— Le 
no  person  but  the  ph.  claimed  the  £100.     So  where  a  legacy  ^d!  Ch.8«!' 
was  given  to  Mrs.  6.,  parol  evidence  allowed  to  shew  who  the  a.  4,'fl.  19. 
testator  intended  by  Mrs.  G. ;  cited  1  P.  W.  421,  Masters  v. 
Masters;  2  Atk.  239  for ;  against,  3  Bro.  C.  C.  341,  Hunt 
r.  Stort.    In  these  cases  there  is  some  description.    A  blank 
hi  a  record  filled  on  parol  evidence. 

^  20.  Long  usage  under  ancient  charters  of  doubtful  mean-  Ch.  8«,  a.  4, 
ing  may  explain  them,  which  usage  is  proved  by  parol  evidence.  |4^£^  3|g 
See  cases  there  cited ;  cases  cited  Cowp.  248, 251 ;  3  D.  &  E  ' 

279  ;  and  several  cases  cited  4  D.  &E.  810 ;  12  East,  559 ; 
1  Mason's  R.  10;  IS  Johns.  R.  14 ;  see  Ch.  86,  a.  4,  s.  1  td 
37,  sundry  cases,  English  and  American,  and  16  Johns.  R« 
302.  Long  usage  explains  private  deeds  as  well  as  public 
charters  he. 

^21.  Parol  evidence  it  admissible  to  enforce  a  trust  ^c.  3  VcMy  Jr. 
As  where  the  deft.,  named  executor  in  a  will,  by  promising  to  ^.^^^^Jh. 
enlarge  a  certain  legacy  prevented  the  testator's  doing  it ;   ' 
chancery  decreed  the  executor  to  do  it  out  of  the  assets,  and 
if  not  sufficient  also  to  pay  the  costs,  to  pay  them  personally. 
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Ch.  d3.    Here  was  a  trust  raised  in  equity  ;  same  principle,  Oldham  r. 

Art.  3.      Litchford,  2  Vern.  506. 

v^i^^v-^^  ^  22.  General  principle  in  equity  as  to  parol  evidence  is 
5n^'''t^^2  *  ^^'^ »  *  ^^^^'  "  **'*  answer  to  a  bill  for  a  specific  performance 
Atk.  203*—    of  ^  contract,  may  state  and  prove  by  parol  evidence,  that  by 

1  Ves.  318.^  reason  of  fraud,  surprise,  or  mistake,  the  written  contract  or 
f^"y|jj|^' instrument  does  not  truly  express  the  agreement  the  parties 
227.  intended,  aud  that  contrary  thereto  there  is  some  omission. 
See  Sugdeo's  insertion,  or  variation.  Thomas  v.  Frazer,  3  Vesey  jr.  399. 
—See  Ch.  ^'  •*•  ^^^  written  joint,  proved  joint  and  several ;  as  where 
122, «.  2, 8.  father  and  son  gave  the  deft,  a  joint  bond  conditioned  to  pay 
Beam^iM^  ^6100 ;  the  father  died,  the  son  became  a  bankrupt,  and  the 

2  Ball.  &  '  obligee  died ,  his  executrix  filed  a  bill  to  have  the  bond  de* 
Beatty,  9.  creed  joint  and  several,  on  several  extrinsic  circun>stances  stat- 
ed in  the  bill,  shewing  the  parties  meant  a  bond  joint  and 
several.  This  the  deft,  indirectly  admitted  in  his  answer, 
add  stated  several  facts  as  to  the  origin  of  the  debt  &c.  De- 
creed joint  and  several.  This  made  the  father's  estate  liable, — 

.  not  so  as  the  bend  stood.   So  on  a  bill  filed  to  correct  a  mis- 

6n^i  Vm!  ^^^  ^^  ^  policy  of  insurance.  Lord  Hardwicke  held  chancery 
sis!— Atk.      had  jurisdiction  to  do  it,  and  to  shape  the  contract  to  the  par- 
64^6^e«.  ^y»g  intentions,  as  well  as  against  fraud  in  contracts  on  proper 
Y Ves.  467.^  proof.  See  Graves  b  al.  v.  Boston  Marine  Insurance  Compa- 
2  P.  W.  469.    ny,  Ch.  40,  a.  28,  s.  13;  and  Ch.  326,  a.  7.     In  Baker  v. 
Paine  on  a  bill  filed,  a  mistake  was  corrected  on  the  previous 
minutes  and  calculations  of  the  parties. 
3Bro.  c.  c.       Barstow  v.  Kilvington,  5  Ves.  jr.  593,  603,  was  a  settle- 
jr  373,  Bn<r  °^^^  reformed  and  corrected  in  favour  of  younger  children 
other  cases.—  against  the  mother's  heir  on  her  letter  be.    But  in  all  such 
R^l^  466     ^^^^^  ^^®  P^*"^'  ^"^  other  extrinsic  evidence  must  be  clear  and 
— Kirby,899.  fuU*    Wollan  V.  Heam,  I  Bro.  C.  C.  92  ;  rent  in  a  lease  not 
corrected  and  reduced  from  £73  to  £60  on  a  bill  filed  on 
parol  evidence,  as  this  would  contradict  the  lease.    Elmore  «• 
Austin,  2  Root's  R.  415  ;  Hurst's  lessee  v.  Kirkbridge,  1  Bin. 
616  ;  17  Vesey  jr.  306  ;  9  Mod.  86. 
Art.  3.  American  cases  fyc. 
S92,*Uwifl  0.      ^  ^-  Held,  parol  evidence  is  not  admissible  to  vary  a  con- 
Gray,  tract  in  writing,  by  all  the  court ;  but  if  what  was  originally 
by  parol  be  afterwards  reduced  to  writing  and  signed  by  the 
party,  it  may  be  admitted,  by  three  judges  against  two.    In 
this  case  the  promisee,  Jan.  20,  1801,  wrote  a  letter  to  the 
scainei'lt    promisor,  tending  to  explain  the  note  sued,  dated  April  24, 
14.  1800,  for  $4122.68  and  that  it  should  be  #1500  less.    Not 
admissible  to  prove  an  old  receipt  was  for  paper  money. 
^  2.  Parol  evidence  was  admitted  to  explain  a  parish  rec- 
180  nlna      ^^^'  *^  ^^^  ^  contradict  it.  The  record  stated,  the  tax,  #1200, 
9.  Sdow    &  al.— 2  Cran.  29.— 1  Bay,  307. 
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was  for  parish  charges ;  the  parol  evidence  proved  a  large  part  Ch.  03. 
was  not  for  parish  charges*  Perhaps  this  case  stands  quite  Art.  3. 
alone.  v^^V^^ 

^  3.  The  letters  declared  on  were  of  Clerk  ta  Parker,  said  to  a  DaU.  424» 
engage  for  the  act  of  another ;  and  the  court  said,  the  undertak-  Clerk,  in  er- 
ing  declared  on,  **  being  for  the  duty  of  another,  it  must,  to  A.'^D.'i779!tl 
save  it  from  the  statute  of  frauds  and  perjuries,  be  in  writing  i  Calo.  366. 
and  wholly  so;  the  two  letters,  therefore,  which  are  relied  on  Z|  j^jJI,gjR[ 
as  the  written  agreement,  cannot  be  added  to  or  varied  by  parol  as.—- 1  Dail. 
evidence  ;  nor  can  they  be  so  far  explained  by  parol  testimo-  i^- 
ny  as  to  affect  their  import  with  regard  to  the  supposed  under- 
taking."    Authorities  cited  against  the  admission,  Preston  o. 
Merceau,  2  W.  Bl.   1249 ;   3  Wils-  276  ;  3  D.  b  E.  474 ; 
1  Esp.  780 ;  6  D.  &  E.  671 ;  Dougl.  24 ;  2  RoD.  Abr-  276 ; 
Pow.  on  Con.  277,  290,  373,  431 ;  1  P.  W.  618 ;  Pow.  on 
Mort.  61 ;  Gilb.  L.  E-  6,  1 12 ;  1  D.  fc  E.  180 ;  Bui.  N.  P. 
269, 250  ;  2  Ves.  562.     For  the  admission,  7  D.  &  E.  609 ; 
1  D.  &  E.  701  ;   2  Ves.  216 ;    1  Chan.  Cas.  180 ;    1  Atk. 
448 ;  1  Bro.  Ch.  448;   2  Do.  521,  165,  511  ;   2  Ves.  56, 
78,  331. 

^  4.  In  this  case  a  testator  bequeathed  a  legacy  to  a  person  2  Dall.  70,7lt 
by  the  name  of  Samuel,  whom  the  testator  always  called  S?}jf  *J^J 
Samuel.    Parol  evidence  was  admitted  to  prove  a  person  by  co.  09,^ 
the  name  of  William  was  intended.    Bay.  Evid.  78  to  94.  Roberts  on 
But  no  averment  out  of  a  will  shall  be  received  8ic.  gene-  JJj^^'phV^ 
rally.  £.'472. 

^  5.  The  High  Court  of  Errors  and  Appeals  in  Pennsylva-  2  Dall.  266, 
nia  admitted  parol  evidence  to  shew  whether  the  deceased,  g^o's  case 
by  cancelling  a  subsequent  will,  meant  to  revive  a  former  aod  Boudi- 
one  uncancelled,  or  to  die  intestate  ;  and  if  a  second  will  be  fo^!L2*Bin- 
lost  and  no  account  given  of  it,  the  first  is  revived  and  in  force,  ney,  406, 
unless  proved  the  testator  meant  to  die  intestate.  Cowp.  49,  Havard  v. 
90,  &c. ;  Cro.  Jam.  49,  115 ;    3  Mod.  260 ;  Dougl.  36,  37,  ^^T^y"' 
40;  4Burf;  2513;    1  Wils.  345;   3  Hen.  &  Mun.  502,290* 
Bates  V.  Holman,  exr. ;  Dickins,  419. 

§  6.  This  was  case  on  this  contract,  to  wit,  "  I  do  hereby  iJ^l\^' 
engage  to  deliver  to  John  R.  Livingston  Esq.  the  engagement  ^n  V  SwaS. 
of  John  Swanwick  Esq.  of  Philidelphia,  to  deliver  to  John  R,  wick. 
Livingston  Esq.  aforesaid  100  shares  of  the  Bank  of  the  United 
States,  on  the  fifth  January  next  ensuing,  upon  receiving  from 
the  said  John  R.  Livingston  payment  for  the  same  at  the  rate 
of  21*.  in  the  pound.  SAMUEL  AJNDERSON." 

Ifew  York,  July  15, 1791. 

On  this  writing  John  R.  Livingston  and  Brockholst  Living-  Paroi  evi- 
ston  were  allowed,  on  argument,  to  maintain  the  action ;   said  <^^"<^«  to 
Anderson  to  be  a  witness  to  prove  his  oral  power.    The  Cir-  f^J^  *io"' 
cuit  Court  said,  the  contract  was  with  both,  and  the  writing  was  Johns!  R,  51. 
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Ch.  93.    only  corrobdrative,  and  not  necessary  to  state  it  in  the  decla- 
Jlrt.  3.     ration ;  but  otherwise  if  a  bill  or  promissory  note,  these  are 
K,^'>y^^  the  sole  evidence  of  the  contract. 

^  Mm8.  R.  ^  7.  On  a  question  of  the  testator's  sanity,  those  who  al- 
HartweirJ'  l^S®  ^  vas  of  sane  mind  must  prove  it,  and  open  and  close  ; 
•I.— 6  Jobos.  and  if  a  devisee  say  he  was  insane,  it  is  not  admissible  evi- 
^I^J"*]^^^^,  dence  to  prove  the  testator  not  of  sound  mind,  and  on  this 
R.  lea.  question  parol  evidence  is  necessarily  and  always  admitted. 

Mass.  Easei,  ^  8.  This  was  an  appeal  from  a  decree  of  the  Judge  of 
liiiifrwa!—  Probate,  who  had  proved  the  will.  April  21,  1802,  the  testa- 
Nov.'i804J  tor  made  his  will,  and  died  April  26,  1802.  The  heirs  filed 
Boiud*'  reasons  of  appeal :  1.  That  when  the  testator  made  his  will 
°'*°'  he  was  not  of  sound  mind  :  2.  That  said  will  was  made  by 
fraud  and  circumvention :  3.  No  publication  of  it.  Answer, 
be  was  of  sound,  disposing  mind,  and  issue  to  the  jury ;  no 
fraud  and  circumvention,  and  referred  to  the  court  for  trial ;  and 
that  it  was  duly  pubUshed,  and  also  referred  to  the  court ;  and 
by  agreement  the  question  of  insanity  was  referred  to  the  court. 
There  was  no  evidence  of  insanity,— on  this  point  the  evi- 
dence was  all  parol  evidence,  and  the  witnesses  were  allowed 
to  testify  to  his  situation,  actions,  and  expressions  in  the  latter 
part  of  his  life,  also  to  give  their  opinions  as  to  the  state  of  his 
mind.  The  fraud  was  said  to  be  practised  by  the  executor, 
who  had  devised  to  him  a  principal  part  of  the  estate.  It  was 
agreed  that  a  few  days  before  the  will  was  made  the  executor 
made  minutes  for  the  will  and  carried  them  to  Justice  Pike,  in 
order  that  he  should  draw  the  will ;  that  he  did  according  to 
them,  except  he  omitted  the  provision  in  them  for  the  testa- 
tor's wife,  on  an  idea  the  law  provided  for  her;  that  the  execu- 
tor took  die  will  home  to  his  father,  the  testator,  and  left  it 
with  him,  but  how  long  did  not  appear ;  that  the  executor 
called  in  the  witnesses  to  witness  a  deedf  and  gave  his  father 
the  pep,  who  signed  in  their  presence,  and  they  attested  the 
will  m  his,  and  he  left  the  paper  on  the  table.  There  was  no 
proof  he  read  the  wiU,  but  it  was  not  denied  but  that  he  could, 
and  might  have  read  it.  There  was  no  proof  he  knew  it  was 
a  will,  but  what  arose  from  the  presumption  of  law,  that  every 
man  executing  a  paper,  when  m  his  right  mind,  knows  what  it 
is.  It  was  proved  the  executor  was  a  kind,  attentive  son.  In 
this  case  the  parties  were  allowed  to  go  into  the  situation  of 
the  testator's  family,  and  the  reasonableness  of  the  several  de- 
vises and  bequests  in  the  will.  Will  was  disallowed  solely  be- 
cause there  was  no  publication ;  and  held,  as  testators  are 
often  sick  and  infirm  and  liable  to  be  imposed  upon,  wills 
MoMly'sR.  ought  to  be  allowed  with  caution:  And  1.  It  ought  to 
andcfllW *  *PP®*'  *®  tesutor  knows  it  is  his  will ;  2.  Tluit  he 
n.  7.    '     '  ought  in  spme  form  to  make  known  to  the  wimesses,  whea 
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tbey  attetn,  tlmt  be  inumdn  U  as  t  will.  All  tfaeaa  various  lacts  Ca.  93* 
depesdad  oq  parol  evtdenee.  Signing  and  sealing  a  will  is  a  ArU  3, 
pubScation  of  if-  Si.^v<^^ 

^  9.  A  child  sued  for  his  share  of  an  intestate  estste,  whose 
goardian  had  pven  a  receipt  for  '^  4000  continental  doUarst" 
dated  Feb«  19,  1780^  while  such  money  was  a  legal  tender, 
though  depreciated  fifty  for  one.  The  guardian  on  being  re* 
leased  was  admitted  as  a  witness,  to  prove  that  at  the  time  of 
payment  it  had  been  agreed  that  the  value  of  this  money 
should  be  -adjusted  afterwards,  and  credit  given  accordingly* 
Objected  by  the  deft  that  no  man  shall  be  allowed  to  contra* 
diet  or  explain  his  own  instrument,  (cited  1  D.  &  E.  296, 
Walton  o.  Shelly,)  but  the  court  said  this  rule  was  confined 
to  negotiable  paper,  (3  D.  b  E.  33.)  Nor  is  this  testimony 
to  contradict,  and  the  witness  is  disinterested ;  and  Park,  403, 
Eden  v.  Parkinson ;  and  DougU  705,  733,  the  rule  laid  down 
is,  that  ^*  where  the  cause  of  condemnation  does  not  appear  to 
$e  on  specific  ground  material  to  the  point  in  issue,  evidence 
must  be  admitted  to  explain,*'  as  parol  and  other  evidence, 
and  any  thing  that  stands  with  the  record  may  be  averred,  as 
in  Hynde's  case, 

^  lOt  This  was  auump$ii  by  the  pit,,  an  agent  of  a  priva*  mmss,  Essex^ 
teer,  against  the  owners,  for  supplies  in  fitting  her  out.    He  17^>  wn. 
sued  on  their  joint  promise  and  recovered*    But  in  this  case  nm^i'J^^' 
the  court  permitted  the  defts.  to  prove,  by  parol  evidence,  court, 
that  the  practice  in  privateering  was  for  the  agent  to  tax  each 
owner  his  part,  and  keep  a  separate  account  with  him,  and 
that  the  pit.  did  so  in  this  case ;  and  also  that  the  usage  was 
to  consider  one  owner  not  liable  for  another.    It  was  said  this 
was  only  allowing  a  usage  in  the  same  branch  of  business  to 
be  proved  by  witnesses,  and  was  like  the  case  in  Dougl,  510,  Noblev.Ken- 
513,  where  the  party  was  allowed  to  prove  by  witnesses  the  nowmv,  cited 
manner  of  conducting  a  particular  branch  of  business,  as  the  JJ^^  135^' 
fishery  be.,  at  one  place,  as  Labrador,  to  shew  the  manner      ' 
in  which  the  same  branch  is  carried  on  in  another  place,  as  at 
Newfoundland.    As  to  this  explaining  contracts  by  usage,  and 
witnesses,  and  parol  testimony,  see  Ely  v.  Warren,  3  Atk. 
189  ;  as  to  customs  in  neighbouring  manors,  as  in  mine  coim* 
ties  be.  1  Stra.  664,  Duke  of  Somerset  r,  FVance,    Wall  St  i4i:8at.383 
al.  V.  Attorney  General  bal,  Peake'sE.  34;  Cowp.  807,  _iMaLiek 
Furmans  v.  Hutchins ;  DougL  874,  Company  of  Carpenters  ^i-  ^^•— 
V.  Haywood  ;  3  H.  Bl.  288,  Gibson  v.  Hunter  5   5  D.  b  E,  ^Stw.  w. 
2;  12  East,  63. 

(^11.  This  was  oisumpnt  on  a  written  contract,  dated  Oct.  Man.  Esms, 
34,  1800,  by  which  the  deft,  was  to  deliver  to  the  pit.  or  his  ^ov.  I801, ' 
order  322  hat|;  to  wit,  76  of  one  description,  110  of  another,  JlSll^tl' 
137  of  another^  equal  number  of  every  sort,  |  part  of  all  to  be  s.  J.  Coort. 
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Ch.  93.  delivered  every  three  monthB,  till  all  should  be  delivered  tf> 
Art.  3.  the  ph.,  he  to  take  them  at  the  deft's.  shop  in  Beverly,  if 
V^V^^  ready  at  the  several  times,  and  if  not  to  pay  interest  till  the 
deft,  got  them  to  the  pit.  at  Billerica,  quality  to  be  ascertain- 
ed by  persons  named  ;— no  part  delivered, — ^plea,  never  prom- 
ised,— suit  for  the  first  8th  part.  On  motion  m  arrest  of 
judgment,  it  was  denied  by  the  deft,  the  pit.  had  any  right  to 
sue  till  the  whole  eight  parts  became  due  ;-^motion  overruled* 
Authorities,  1  Esp.  129,  Milles  v.  Milles,  226  $  3  Salk.  6, 
118;  2  Esp.  235;  Imp.  M.  P.  426.  In  the  trial  of  this 
cause  parol  evidence  was  admitted  to  explain  what  the  par- 
ties meant  by  the  above  writing,  as  the  testimony  of  the  wit- 
ness to  it,  that  is,  that  when  they  signed  they  meant  the  hats 
should  be  delivered  at  the  end  of  each  three  months,  and  not 
in  a  reasonable  time  after,  as  the  deft,  said  was  the  true  con- 
struction of  the  contract,  also  that  no  part  was  to  be  delivered 
till  all  the  payments  became  due.  Authorities  1  Co.  176 ; 
Dougl.  24,  Koe  v.  Popham  ;  1  Esp.  248  ;  Bui.  N.  P.  297  ; 
1  Mor.  E.  27 ;  5  D.  &  E.  566  ;  Cowp.  819  ;  6  D.  bE. 
318 ;  3  Wils.  275  ;  Imp.  M.  P.  299  ;  2.  W.  Bl.  1249  ;  2 
Bl.  Com.  446 ;  Dougl.  31  ;  1  D.  b  E.  173 ;  1  Wils.  215, 
313.  Though  this  parol  evidence  was  admitted  to  state  what 
the  parties  said  when  they  made  the  contract,  yet  here  was  n» 
latent  ambiguity ;  whether  all  the  hats  were  to  be  delivered  at 
once,  at  the  end  of  two  years,  or  one  eighth  part  at  the  end 
of  each  three  months,  was  a  mere  question  of  construction. 
8  Johns.  R.  189,  194,  Thompson  v.  Ketcham,  stated  s.  2I« 
B,  cashier  of  a  bank,  drew  a  check,  and  doubtful  whether  in 
his  private  or  official  character,  held,  it  might  be  proved 
which,  by  parol  testimony.  Mechanic  Bank  v.  Bank  of  Co- 
lumbia, 5  Wheaton,  326,  338. 
Bay.  E.  79,  $  1^«  ^  P<Lrol  evidence  is  admissible  of  the  grantor's  con- 
Begger's  tinued  possession,  and  of  the  grantee's  acknowledgment  of 
^l^^'  ^'    his  rights,  as  a  presumptive  proof  (against  the  deed)  that  the 

grantee  had  relinquished  or  reconveyed  his  right. 

Ba^.E.  81.-2      ^  13.  This  was  an  action  on  a  stock  contract.      The  pit. 

Games*  Cues  g^ye  a  letter  of  attorney  to  the  witness  to  transfer  the  stock, 

Livin^on  r.  ^^  attended  for  the  purpose,  but  lost  his  power,  and  the 

Rogeri.^See  court  admitted  him  to  give  parol  evidence  of  its  contents  :  cit- 

f  ssl^ii^'    ed  Read  v.  Brookman,  and  Beckford  v.  Jackson,  Esp.  R. 

144/a.  14^  337.     But  if  on  the  trial  the  evidence  discloses  any  reasona- 

Cb.  164,  a.  6.  ble  ground  of  suspicion  of  a  suppression,  or  of  unfairness,  the 

jury  ought  to  be  directed  to  find  against  the  party  offering  such 

evidence.     See  6  Bin.  478  ;    11  Johns.  K.  446  ;    1  Hayw. 

71  ;  2  Ld.  Raym.  487,  495. 

1  Johns.  Ca.       ^14.  Parol  evidence  admissible  to  explain  a  receipt  in  full, 

146.— 2  Do.        ^  r  r 

378,  Ensign    v.  Webster.— Bay.  E.  82,  83.— 3  Johns.  R.  319,  Mlnstry  v.  Pearsall. 
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and  the  court  held,  '^  that  a  mere  receipt  for  monej  is  not    Ch.  93. 
within  the  rule,  which  prohibits  the  party  from  giving  evidence    Art.  3. 
by  parol,  or  essentially  to  vary  the  agreement ;  the  application  Vi^V^^ 
of  the  rule  to  the  extent  would  prevent  the  correction  of  any 
mistake,  however  apparent,  and  would  in  many  cases  operate 
unjustly." — Even  to  contradict  it.    5  Johns.  R.  68,  Tobey  v. 
Barbour;  and  8  Johns.  R.  389,  Putnam  v.  Lewis. 

^15.  Parol  evidence  is  not  admissible  to  prove  the  parties  i  johns.  Ca. 
to  a  written  agreement  were  to  perform  at  a  certain  time,  by  22,  Keating  9. 
a  parol  agreement,  subsequently  made  to  extend  the  time.        J*^*  ^^® 

^16.  The  subscribing  witness  to  a  written  contract  was  ad-  ^j  j^^  j_ 
mitted  to  prove,  *'  the  deft,  agreed  at  the  time  of  the  contract  Morton'o.   ' 
to  receive  payment  in  bills  of  the  Bank  of  the  United  States  ;*^  Wells.— Bay. 
and  the  court  said,  this  evidence  "  goes  not  to  controvert,  but      ^' 
to  explain  the  intentions  of  the  parties ;"    the  contract  was 
merely  in  dollars  and  cents  ;    and  though  such  bills  were  no 
tender,  they  passed  as  money.    The  evidence  seems  to  have 
varied  the  contract. 

$  17.  Parol  evidence  of  the  testator's  insanity  in  avoidance  nj\tr,Mf 
of  a  contract,  made  by  him,  admitted,  produced  by  his  admin-  J^"®"  '^ 
istrator  in  defence  of  a  suit  on  it.  BayrE.  85. 

§  18.  This  was  a  collateral  undertaking  in  a  letter  of  credit  4  Cranch, 

to  John  and  Joseph  Naylor  &l  Co.     Parol  evidence  refused  ??*'  ^\,  ^ 
.*.,■'<•  ,  .  -r  I      Grant  •.  Nay* 

to  prove  It  was  mtended  for,  and  was  an  asMUtnpnt  to^  John  lor. 

and  Jeremiah  Naylor.    This  evidence  offered  was  to  make  a 

new  contractee,  not  a  case  of  ambiguity,  or  of  fraud,  or  of 

mistake  on  the  pit's,  part. 

^  19.  The  declarations  of  a  party  made  at  the  time  of  ex-  ^y^  £^  gg^ 
ecuting  a  written  contract,  are  not  evidence  if  not  communi-  Wallace  v. 
cated  to  the  other  party  ;   as  no  contract  or  variation  in  one  ^^®''* 
can  exist  but  where  the  minds  of  both  parties  concur  in  it. 

Conclusions  to  be  drawn  from  the  many  cases  cited  in  this 
chapter,  as  to  deeds,  and  writing,  as  effected  by  parol  evi- 
dence. 

$  20.  First  If  the  question  be  on  a  deed,  and  merely  Notes  &Com- 
what  its  written  sentences  mean,  it  is  a  question  of  law  to  be  mentaries. 
decided  by  the  judges,  on  a  mere  view  of  the  deed  ;  and  so 
if  in  connexion  with  public  laws  or  general  usage,  for  these, 
in  presumption  of  law,  the  judges  recollect,  and  no  parol  or 
inferior  evidence  can  be  admitted  te  explain.  In  such  case 
the  party  must  ground  his  declaration  or  plea  solely  on  the 
deed  ;  and  this  deed  cannot  be  discharged  by  award,  or  by 
accord  and  satisfaction  ;  for  the  right  being  founded  solely  on 
the  deed,  it  can  be  discharged  only  by  an  instrument  of  as 
high  or  higher  nature,  and  never  by  parol,  and  the  maxim, 
unumquodque  dissolvi  eo  ligamine  quo  ligaturj  applies ;  of 
this  kind  is  every  bond  to  pay  a  certain  debt,  and  every  deed 
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Ch.  93.    alone  the  ground  of  the  action.    But  this  rale  does  not  extend 

AtU  3.     to  an  im^ication  or  construction  of  law  arising  from  any 

Vm^^v^.^'  written  evidence ;  for  in  such  case  parol  evidence  may  be  al- 

Xa^v^       lowed  to  explain  such  implication,  lor  this  is  not  to  alter  the 

mixes  c»e.  ^^jjg    D^ygi^  24^  26,  30,  31,  a.  2,  s.  8 ;  Ch.  127,  a,  8,  s. 

6;    Bui.  N.  P.  297;    1  Wils.  313,  but  the  implication  mast 

arise  rather  dehors* 

^  21.  Second.  But  where  die  partyls  right  or  dutv  does 
not  accrue  by  the  deed,  in  certainty,  at  the  time  of  majdng  it^ 
but  by  a  wrong  or  default  subsequent,  together  with  the  deed, 
or  on  a  deed  and  some  fact,  transaction,  or  particular  usage, 
dehors  the  deed,  but  to  which  it  has  reference,  the  case  is  Af- 
ferent. Here  an  award,  or  accord  and  satisfaction,  thou^  by 
parol  is  a  good  plea,  and  will  discharge  the  deed  or  duty,  or 
wrong  or  defiiult,  and  the  above  maxim,  unumquodque  ^e.^ 
does  not  apply ;  as  where  a  covenant  or  deed,  is  to  repair  a 
house,  to  pay  rent  to  accrue  after  the  deed  is  made,  the  pit's, 
action  for  not  repairing,  or  not  paying  rent,  does  not  arise  on 
the  deed  alone,  but  on  the  wrong  or  default  together  widi  the 
deed,  and  the  action  for  damages  for  this  wrong  or  default ; 
this  default  is  then  a  very  material  part  of  the  case,  and  must 
be  averred  and  proved ;  and  as  the  deed  does  not  prove  it,  it 
must  be  proved  by  parol  or  other  evidence ;  and  it  must  be 
averred  and  alleged  to  be  such  as  the  evidence  will  prove. 
And  what  is  properly  default  of  repairs,  and  to  what  extent,  is  a 
question  depending  on  the  meaning  of  the  pardes,  the  usage 
of  the  country,  the  nature  of  the  case,  and  many  circumstan- 
ces proper  to  be  considered  by  a  jury,  which  must  ground  its 
verdict  on  these  and  the  deed  together.  The  evidence  i2eAorr 
will  help  to  explain  the  deed,  which  is  to  make  sufficient  re^ 
pairs,  or  to  build  a  good  ship  of  so  many  tons ;  now  what  are 
sufficient  repairs,  or  a  good  ship,  must  be  decided  on  the  pa- 
^  rol  evidence,  and  opinions  of  those  who  are  the  best  judges  in 

such  affiurs. 

^  22.  Third.  As  to  writings  not  under  seal,  as  poBcies  of 
insurance,  bills,  notes,  letters,  kc.  when  a  question  arises 
merely  on  the  meaning  of  these,  and  no  external  fact,  transac- 
tion, or  usage,  has  any  natural  tendency  to  explam,  then  it  is 
a  mere  question  for  the  judges  to  decide,  on  the  writings  alone 
as  on  deeds ;  then  the  party  must  declare,  or  plead  merely, 
on  the  writing,  and  aver  a  breach  of  it  in  some  of  the  words 
of  it,  negatively  or  positively,  as  die  case  may  be ;  as  on  a 
note  to  pay  £50  at  a  certain  day,  die  ph.  may  state  the  prom- 
8  Day's  C«.  ise,  and  aver  the  deft,  did  not  pay  at  the  day.  (Issuing  a 
i<^-  treasurer's  warrant  to  distrain  for  taxes  may  be  proved  by  pa* 

rol.) 
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^  23.  Fourth.  But  when  the  parties  in  making  the  writing  Ch.  93. 
have  reference,  in  fact,  to  some  facts,  transactions,  or  special  Art^  3. 
usage,  existing  at  the  time  of  contracting,  the  writing  is  to  be  v-.i^-v-^^ 
referred  to  the  jury,  to  be  considered  by  them  in  comiexion 
with  such  facts,  transactions,  or  usage ;  and  parol  evidence 
may  be  given  to  them  to  explain  the  whole  case.  As  where  a 
vessel  was  insured  from  London  to  Cadiz,  and-  warranted  to 
depart  with  convoy ;  the  written  expression,  to  depart  with 
convoy y  literally  meant  from  London ;  yet  the  jury  found, 
and  the  court  held,  this  was  not  the  meaning  of  the  parties,  or 
of  the  policy ;  but  that  she  should  so  depart  from  the  Downs, 
or  Spithead,  as  the  convoy  might  be  found,  and  because  the 
parties,  at  the  time  of  making  the  policy,  had  this  usage  of 
that  branch  of  trade  in  view.  Here  the  words,  to  depart  with 
convoy^  could  receive  no  proper  construction,  alone  consider^ 
ed ;  the  true  meaning  depended  on  a  usage  in  trade,  and  that 
was  to  be  proved  to  the  jury,  by  parol  or  other  evidence. 

So  if  letters,  or  other  written  evidence,  refer. to,  and  in  some 
jpieasure  take  their  meaning,  as  in  Macbeath  v.  Haldimand^ 
from  external  transactions,  of  the  truth  or  falsehood  of  which 
the  jury  must  judge,  and  these  can  be  well  understood  only 
by  parol  proof;  these,  and  such  written  documents,  must  go 
to  the  iury,  and  they  consider  all  the  evidence,  and  this  parol 
be  made  to  aid  in  explaining  the  written  evidence. 

^  24.  Fifth.  The  use  of  this  parol  evidence  will  often  vary, 
according  to  the  situation  the  written  contract  may  be  in ;  for 
instance,  while  negotiable  contracts  remain  among  the  original 
parties  to  them,  the  cases  of  parol  evidence,  as  above  stated, 
generally  apply  to  them  ;  but  when  negotiated,  before  due, 
bona  fide  and  for  valuable  considerations^  they  receive  a  new 
character  in  this  respect ;  and  much  of  that  parol  evidence, 
as  of  want  of  consideration  &cc.,  allowable  in  regard  to  the 
original  parties  is  excluded  after  such  negotiations.  On  this  j.  .  ^^j- 
ground  Lord  Mansfield  said,  a  subsequent  holder  of  a  bill  or  °^* 
note,  for  a  fair  consideration,  cannot  be  affected  by  an  illegal 
consideration  between  the  parties  8£c.,  except  where  certain 
statutes,  as  against  gaming,  usury,  he.  make  void ;  and  *'  the 
law  is  settled,  that  a  holder  coming  fairly  by  a  bill  or  note, 
has  nothing  to  do  with  the  whole  transactions  between  the  orig* 
inal  parties  ;  and  though  the  '^  assignee  must  take  the  thing 
assigned  subject  to  all  the  equity  to  which  the  original  party 
was  subject,  yet  if  this  rule  applied  to  bills  and  promissory 
notes,  it  would  stop  their  currency,'^  unless  the  note  or  bill  be 
overdue  when  endorsed  and  so  suspicious. 

In  this  action  it  was  held,  that  parol  evidence  of  declara-  8Mas8.R. 

tions  made  by  a  testator,  before  or  after  making  his  will,  are  ^06, 616, 

^        Richards, 
admr.  t.  Datoh,  cited  1  Pliil.  £v.  475/ 
VOL.  111.  63 
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Ch.  93.    not  to  ba  received  in  explanation  of  his  intentiona  in  any  be- 

Art.  S.     quest  contained  in  his  will.    If  a  will  be  made  and  proved  in 

K^^s^^^  a  foreign  country,  and  filed  here,  legatees  abroad  must  there 

receive  their  legacies. 

e  MtM.  R.9i»,      In  this  case  the  court  refused  parol  evidence  to  shew  that 

Lesgv.LefS.  ^^  court  of  Vermont,  in  settling  die  wife's  alimony,  took  into 

consideration  the  proceeds  of  certain  notes  given  to  her  before 

marriage,  and  collected  by  her  husband  after  divorce,  as  be* 

longing  to  him  when  they  should  be  received. 

8  Mau.  It         ^  35-   In  covenant  broken  upon  a  conveyance  of  land  with 

i^Town-    warranty,  the  deft,  cannot  give  parol  evidence  that  the  pit, 

^^l\!zr^  had  knowledge  of  the  tide,  by  which  he  had  been  evicted, 

1  Phu.  kr.     and  agreed  that  the  deft,  should  not  be  charged  in  case  of  such 

^i>  evicdon,  and  the  court  observed,  it  was  ^^an  attempt  to 

control  the  effect  of  a  written  and  sealed  instrument,  by  parol 

evidence,  which  is  never  permitted  ;"  and  if  the  incumbrance 

was  known,  the  deft,  mi^t  covenant  to  save  him  harmless  in 

regard  to  it. 

8  JdhM.  It        $  ^^*  Parol  evidence  inadmissible  to  vary  the  implied  dme 

189,  Ttiomp-  of  payment  in  a  note.     Held,  the  time  of  payment  is  part  of 

iina..lcitod9  ^®  original  conUact,  and  if  no  dme  of  payment  be  expressed 

Burr.  1077.     iu  a  note,  by  law  it  is  payable  immediately,  and  no  parol 

testimony  can  be  admitted  to  prove  it  pajrable  at  another 

dme. 

8  Johns.  R.        %  37.  Parol  evidence  inadmissible  to  vary  the  terms  of  a 

892,  Phiuips  covenant.    As  where  the  pit.  covenanted  to  build  a  mill  m  a 

t.  Rom.         certain  place,  and  by  a  day  named ;  and,  in  covenant,  averred 

he  erected  it  at  the  place  and  at  the  dme  ;  parol  evidence  was 

not  allowed  to  prove  it  was  erected  at  a  different  place,  and 

after  the  time,  by  the  deft's.  consent.  So  not  admissible  to  va* 

ry  the  terms  of  a  policy.    3  Johns.  Ca.  1. . 

8  Johns.  B.         %  38.  Parol  evidence  of  the  revocadon  of  a  will  is  inadmis- 

8i>^-  sible  \  but  it  may  be  admitted  to  prove  the  testator  executed 

his  will  under  dttfeff. 
8  Johns.  R.        ^  ^9*  But  where  the  creditor  gave  a  release  to  his  debtor 
68,  Person  v.  under  band  and  seal,  releasing  all  demands,  parol  evidence  to 
Hooker.        ^^^  ^  certain  debt  was  excepted  was  refused. 
8  Ddias  866      ^  ^'  P^^^  evidence  is  admissible  to  shew  whether  the  per- 
868.     '      '  son  deceased  meant  by  cancelling  a  second  will  td  restore  his 
first  will,  or  to  die  intestate.    This  evidence  neither  contra- 
diets  nor  explains  a  written  instrument,  but  only  goes  to  ex- 
plain what  was  intended  by  the  act  of  cancelling.    The  first 
will  was  made  void  by  the  second,  and  parol  evidence  was 
competent  to  shew  the  deceased  did  not  mean,  or  did  mean 
to  restore  the  first  when  he  destroyed  the  second.   This  intent 
was  wholly  dehors  either  will. 
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^  31.  Parol  evidence  ie  not  admiesibh  to  prove  the  number    Ch.  93. 
of  acres  in  a  conveyance.    As  where  the  deft,  agreed  to  con-*    ^rt,  3. 
▼ey  to  the  pit.  a  tract  of  land  contaioing  a  bertain  number  of  v.^^^v-^./ 
acres,  at  £9  an  acre,  and  gave  his  deed,  mentioning  the  num*  t^^^*  ^ 
ber  of  acres  expressed  in  the  agreement,  and  the  pit.  paid  for  ^  bv^^ 
that  number  at  that  price.    The  pit.  sued  the  deft,  for  monies  12  Johns.  R. 
had  and  received,  on  the  ground  there  were  not  so  many  J5^*eJy]j|„ 
acres,  expecting  to  prove  the  deficiency  by  parol  evidence,  eqaityfwfam 
But  held,  it  was  not  admissible  to  shew  the  deficiency  or  any  «ven  parol 
mistake  in  the  quantity,  and  that  no  action  lay  ;  butodierwise,  gdmUted  to 
had  the  seller  been  guilty  of  fraud.  5  Yes.  jr.  595.  correct  mis- 

^  32.  The  common  law  of  a  foreign  country  may  be  proved  Vjj*r" 
by  parol  testimony  or  witnesses,  as  copies  thereof  cannot  he       ?|  ^'  ' 
bad,   being  unwritten  law ;   but.  foreign  statutes  cannot  be  ^,J^' 
proved  by  parol  testimony,  as  copies  of  them  may  be  had,  8  Johns.  814. 
and  these  copies  are  better  evidence  than  such  testimony. 
Peake's  L.  E.  226.   The  party  relying  on  a  forciign  law  must 
prove  it.   8  Johns.  R.  189;  1  Phil.  Evid.  320. 

(^  33.  Where  the  deft,  gives  notice  to  the  pit.  to  produce  a  «  Johns.  R. 
certain  deed  in  the  possession  of  hb  attorney,  this  notice  is  not  ^9, 8i»  Jack* 
confined  to  the  next  succeeding  term  of  the  court,  when  the  mim?-^^tl. 
cause  is  not  then  tried,  but  is  continued.    This  notice  extends  £v.  396. 
to  the  time  of  trial,  and  if  not  then  produced,  the  deft,  will  be 
allowed  by  parol  evidence  to  prove  the  contents  of  the  deed. 

^  34.  Parol  evidence  cannot  be  admitted  to  prove  a  mistake  f/^p"''^  ■. 
in  a  note  of  hand  or  written  agreement.    This  must  mean  ^,  Ran'^ao.^ 
when  the  note  os  written  contract  is  clear  and  express,  for  i  Phil.  Evid. 
where  equivocal  and  of  doubtful  meaning,  such  evidence  may  ^ake*!l^*^ 
be  admitted  to  explain.     As  where  A  agreed  to  convey  to  B  I'sin.  6io.— 
by  a  written  contract,  and  B  agreed  to  receive  sixty  shares  in  Kirby,29i, 
a  certain  bank  on  which  $10  a  share  had  been  paid,  and  B  w®!L!*^**' 
agreed  to  deliver  his  note  to  A  for  $667,  and  pay  him  the  i  Price,  143. 
balance  in  cash,  and  jilso  to  pay  five  per  cent,  advance;  the  Hio^j^h^'' 
nominal  amount  of  each  share  being  $50,  and  a  doubt  arose  229.—°  °^ 
if  the  five  per  cent,  was  to  be  paid  on  the  sum  paid  on  each  8  Johns  R. 
share  only,  or  on  the  nominal  amount.    The  court  a1k>wed  co1eV%«ii- 
parol  evidence  to  explain  the  written  contract,  and  to  shew  on  del,  cited  1 
which  the  ^e  per  cent,  was  intended.   Such  evidence  neither  ^^^^'  ^^'*^' 
varied  nor  contradicted  the  written  contract,  but  proved  a  mate-  12  j^os.  R. 
rial  fact  that  could  not  be  collected  from  it.  See  1  Dallas,  426 ;  77.   See  1 
2  Dallas,  .70,  133,  171,173,   196,  and  sundry  cases  above.  J^j'-^^**- 
The  court  said  the  ambiguity  was  a  latent  one ;  more  properly  Feake*s  Ev. 
the  contract  on  the  face  of  it  was  equivocal.  112. 

§  36.  By  the  laws  of  Virginia  the  existence  of  deeds  of  1^'*."^» 
gift  may  be  proved  of  a  slave,  to  shew  the  nature  of  the  pos-  ^i„^' 
session  which  attended  the  deed.  This  proof  may  be  by  parol  Wiiii8on,4oo 

*  /  ^r  402,Raattty 

9.  Lee. 
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Ch.  93;    efidence,  tliough  by  statute  no  gift  of  a  slave  was  valid  bat  by 

Art.  3.      writing  recorded. 

v^.^^v'i^^^  .    ()  36.  This  was  a  suit  on  a  valued  policy  ;  held,  the  uoder- 

6  Crancb,      writer  could  not  give  parol  evidence  that  the  real  value  of  the 

Iiwuraiico"*    Property  insured  is  different  from  that  stated  in  the  policy,  aa 

Company  v.    this  would  be  to  contradict,  at  least  to  vary  from,  the  written 

Hodgson.       insurument.  See  2  Caines'  R.  156,  202. 

1  Johns  Ca        ^  ^^'  •P®*'^^  evidence  may  be  given  of  an  agreement  to  en- 

22.—         '   large  the  time  to  perform  a  written  contract.    Fleming  v.  Gii- 

3  Johns.  R.     bert.   But  see  s.  25,  ^  ;  1  D.  b  E.  545  638 ;  Dougl.  694 ; 

^^'     .        i  Johns.  Ca.  22. 

d  Cain.  161.        %  38.  But  when  an  agreement  is  reduced  to  writing,  all 

—2 Cain.Er.  previous  agreements  are  resolved  into  that.    1  Johns.  R.  140, 

^^'  418,  461  5    Addis.  361  j  3  Johns.  R.  509 ;  except  they  are 

collateral  to  it,  relating  to  a  distinct  subject.  4  East,  29. 
d  Atk.  576.—  ^  39.  Cotemporary  and  continuing  usage  may  be  given  in 
See'cb  g6^  evidence  to  explain  doubtful  words  in  old  instruments,  accord* 
4,  s.  18.  '  '  ing  to  modern  authorities :  as  4  East,  333 ;  7  East,  195,  Weld 
V.  Hornby  ;  Id.  200,  Stammers  v.  Dixon ;  10  Yes.  jr.  346; 
5  Taun.  752,  Wadby  «•  Bailiss. 
1  Johnson's  ^  40.  A  coQtract  cannot  rest  partly  in  parol  and  partly  in 
6M  ^arks  v  ^^^^^S'  ^^  ^°  agreement  reduced  to  writmg  extinguishes  all 
PelL  '  previous  negotiations  resting  in  parol ;  and  parol  evidence  can- 

not be  used  to  explain  &lc.,  and  parol  evidence  may  shew  that 
an  absolute  deed  on  the  face  of  it  was  intended  as  a  mortgage, 
or  prove  a  defeasance  destroyed  by  fraud  or  mistake  ;  but  not 
after  the  lapse  of  thirty  years,  and  where  the  evidence  is  not 
clear.  A  written  agreement  may  be  waived  by  parol.  2  Jdins. 
Ch.  R.  508. 

15  Mass  R  Parol  evidence  allowed  to  prove  the  port  of  discharge  in 
36, 39.  Europe,  named  in  a  policy,  was  one  interdicted  by  our  laws, 

so  premium  note  void  that  was  sued.  See  Ch.  40,  a.  6,  s.  20. 
As  to  what  is  said  before,  and  at  the  time  of  executing  a  deed, 
see  1  Bin.  616;  3  Bin.  587  ;  5  Do.  109;  6  Do.  482;  prac- 
tice in  Pennsylvania. 

16  Mass. R.  %  ^^'  Assumpsit  for  money  had  and  received.  Parol  evi- 
86, 96,  Da-     dence  admitted  to  explain  deeds ;  also  to  take  a  verbal  sale 

KJTJted  ^^  '^°^  ^"^  ^^  *®  ^^^"^^  ^^  ^^*"^*  •  ^^'^  ^-  W'ere  a  deed 
J  PbU.Evid.  conveying  lands  made  no  mention  of  the  consideration  or 
*|®l-7-  purchase  money,  and  though  in  such  case  the  law  presumes  a 

^^Mass.  R.  consideration ;  yet  this  presumption  may  be  repelled  by  parol 
testimony,  being  a  mere  matter  of  fact,  and  not  the  construc- 
tion of  the  deed  :  2.  A  parol  agreement  for  conveying  land  is 
not  absolutely  void  by  the  statute  of  frauds ;  but  if  any  act  be 
done  in  part  execution  of  the  agreement,  prejudicial  to  the 
party  doing  it,  the  parties  cannot  treat  the  agreement  as  a  nul- 
lity. '  The  clause  usually  inserted  as  to  the  consideration  was 


PRESUMPTIVE  EVTOENCB.  601 

who%  omhted  in  this  deed.  Pit.  sued  for  the  purchase  money,    Ch.  94. 
and  the  parol  evidence  proving  it  was  not  repugnant  to  the    Art,  I. 
deed,  nor  did  it  vary  any  terms  in  it.     The  many  cases  cited   v-^*v-^^ 
will  be  found  generally  in  this  work.  See  Ch.  225,  a.  6,  s.  25  ; 
a  good  case  as  to  part  performance. 

$  42.  If  a  pauper  say  he  burnt  the  indenture,  there  may  be  4  Manle  U 
parol  evidence  of  its  contents,  it  being  proper  for  him  to  have  ^eKingV. 
ic  in  his  possession,  and  being  given  up,  and  he  having  no  inhabitants 
interest   or  bias  to  make  the  declaration  he  burnt  it,   and  of  Norton, 
there  being  an  indenture  only  of  one  part,  and  proper  inquiry 
being  made  of  those  to  whom  it  belonged,  and  die  pauper   * 
apprentice  being  dead. 

§  43.  A  ponveys  ten  acres,  of  land  to  B  for  $100,  and  ac-  i  Day's  Ca^. 
knowledges  in  his  deed  he  has  received  the  consideration  ^^^^j^^' 
money,  but  in  fact  took  B's  note ;  also  agreed  if  the  land  Speare,  cited 
measured  above  ten  acres,  B  should  pay  $10  an  acre  for  all  i  Phii.Evid. 
over,  and  if  less  than  ten  acres,  A  should  refund  in  proportion. 
The  Superior  Court  admitted  parol  evidence  to  prove  the 
agreement,  but  a  majority  of  the  Court  of  Errors  rejected  it. 
Admitted  to  show  an  absolute  deed  was  meant  as  a  mortgage 
in  equi^. 

^  44.  It  seems  that  parol  evidence  to  abide  by  a  certain  i  Day*s  C«. 
division  line,  is  sufficient  to  prevent  either  party  from  claiming  I^T^  •» 
in  ejectment  contrary  to  it.     And  a  possession  of  forty  years  193"" 
on  an  acknowledged,  though  a  mistaken  line,  is  a  good  bar  in 
this  action. 

^  45.  Inadmissible  to  extend  a  written  contract.    2  Day's 
Ca.  137. 

^  46.  A  written  contract  must  be  produced,  and  parol  evi-  Coleinan,  as, 
dence  of  its  contents  is  not  admissible,  but  on  proof  it  is  in  the  ^**^j!°  *•• 
possession  of  the  opposite  party,  and  due  notice  given  to  pro- 
duce it.   1  Penning.  167.     A  surveyor  may  prove  his  survey 
by  parol  &c.  1  Caines'  R.  167. 


CHAPTER  XCIV. 
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Art.1.  General  principles,  i^  1.  Civilians  define  presumption  Giib.  L.  E. 

6  to 


to  be  canjeciura  e^  certo  signo  proveniens  qu€e  alio  abducto  ^^  u^^^^ 


131.^-4  Lev.  64.  Freiamptions  as  to  non-acceis^  Ch.  <X>J 
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Ch.  94.    pro  veritaU  habeiur.    When  the  fact  itself  cannot  be  proved, 
Jlrt.  1 .      that  which  comes  nearest  to  the  proof  of  the  fact,  is  the  proof 
Vm^^v-^./  of  the  circumstances  that  necessarily  and  usually  attend  sach 
facts ;  and  these  are  called  presumptions,  and  not  proofs,  for 
they  stand  in  stead  of  the  proof  of  ^e  facts,  till  the  contrary 
be  proved.  Gibson  v.  Hunter,  in  error,  in  the  House  of  Lords, 
2  U.  Bl.  387,  is  a  strong  case  of  presumption.    A  drew  a  bill 
on  B,  payable  to  a  fictitious  payee  or  order,  and  endorsed  the 
name  of  such  payee,  which  bill  B  accepted.  *An  innocent  endor- 
see sued  B.  In  order  to  infer  or  presume  B  when  he  accepted 
•  knew  the  payee's  name  was  fictitious,  or  that  B  had  given  a 
general  power  to  A  so  to  draw,  held,  evidence  admissible 
of  irregtilar  and  suspicious  transactions  as  to  such  other  bills 
drawn  by  A  and  accepted  by  B,  be. 
M^'/"ii7l-       ^^^  ^^'^^  mentions  three  kinds  :   1.  Violent  preiumftumf 
Pa^m.  427.^  which  is  full  proof ;  as  if  one  be  stabbed  in  a  bouse,  and  a 
1  Veut.  291.-  man  is  seen  running  out  of  it  with  a  bloody  knife,  and  none 
i^Ld.  Raym.  ^jg^  j^  ^jj^  house  :  2.  Probable  preiumpHonj  which  moves  a 
little :    and  3.  Light  presumpiionf  which  moves  not  at  all. 
The  first,  when  all  the  witnesses  to  a  feoffiaent  are  dead,  and 
a  continued  quiet  possession  has  attended  it  a  long  time,  this 
affords  a  strong  presumption  it  was  made,  and  is  in  the  place 
of  proof.  From  such  circumstances  we  will  mfer  that  all  thmgs 
were  properly  done. 

From  such  and  other  circumstances,  has  arisen  the  modem 
rule  growing  into  use,  that  twenty  years'  quiet,  uninterrupted 
possession  or  enjoyment  of  an  mcorporeal  hereditament  unex- 
plained, is  evidence  of  a  deed  or  grant  of  it.  Perhaps  there 
is  no  material  objecticm  to  this  rule,  if  intended  only  as  prima 
(^acie  evidence ;  but  as  conclusive,  some  urge  it  cannot  be 
admitted  ;  nor  is  the  part  of  the  rule  to  be  objected  to,  that  the 
extent  of  the  right  is  to  be  measured  by  the  manner  in  which 
it  has  been  actually  used  or  enjoyed. 

And  on  the  whole,  I  understand  the  cases  to  prove  only,  that 
such  twenty  years'  enjoyment  is  to  be  deemed  h}xX  primA  fade 
evidence  of  a  grant,  as  will  be  seen  by  examining  them,  now 
become  very  numerous,  and  in  some  cases  contradictory.  See 
Campbell  o.  Wilson,  Ch.  79.  a.  3,  s.  16,  17,  case  of  a  way ; 
Curwin  v.  Salkeld,  Ch..  45,  a.  3,  s.  14,  case  of  a  market ; 
Holcroft  V.  Heel,  Ch.  45,  a.  1,  s.  6,  a.  3,  s.  15,  16;  Bealey 
17.  Shaw,  Ch.  68,  a.  10,  s.  3,  as  to  a  watercourse ;  3  Cain. 
316 ;  see  also  Weld  ».  Hornby,  Ch.  93,  a.  3,  s.  39,  tic. 
On  these  and  other  cases  it  has  been  well  observed,  the  length 
of  time  from  which  a  grant  or  deed  is  to  be  presumed,  does 
not  conclusively  establish  the  right,  but  is  only  matter  of  evi- 
dence to  be  left  to  a  jury,  to  be  credited  or  not,  and  to  draw 
their  inference  one  way  or  the  other,  according  to  all  the  cir- 
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cumstaoces  of  the  case ;  and  that  the  only  case  in  which  it    Ch.  94* 
appears  to  have  been  viewed  as  conclusive  as  to  the  right  is     JlrU  !• 
Holcroft  i;.  Heel ;  but  that  case  as  explained  by  Campbell  v.  ^«.^*v«^^ 
Wilson,  is  consistent  with  the  principle  above  stated.    See 
Saund.  175,  note  ^2),  Seq.  Williams. 

Pftiunii^iite .  evidence  is  resorted  to  in  courts  of  law  and 
equity,  in  a  multitude  of  cases ;  and  it  i^  properly  the  prov- 
ince of  the  jury  to  presume  the  particular  fact  in  dispute  under 
the  direction  of  the  court. 

$  2.  Preeumfiion  arises  from  proving,  not  the  facts,  but  i  Mor.  E.  49. 
circumstances  that  usually  attend  the  facts ;  as  where  one  is  l^^^^j^^ 
feund  dead  in  a  room,  and  the  deft,  is  seen  running  out  with  a  ly,  a97, 400. 
bloody    sword,  and  no. other  person  was  there,  these  cir- 
cumstances mtdce  a  violent  presumption. 

^  3.  If  eurcumstances  appear  which  necessarily  attend  the  L?'^^"**r 
fact,  they  may  often  be  equal  to  full  proof  ^  as  if  the  lessor  re*  sts^Zi  phu. 
ceive  the  rent  of  1755,  and  give  an  acquittance  of  all  de-  Eyid.  U9^ 
mands,  it  is  a  violent  presumption  that  the  rent  of  1754  was  ^[t^  D  k 
paid,  and  it  is  said  in  some  books  that  no  proof  shall  be  ad-  e.866.^bi. 
mitted  to  the  cootrary.    The  meaning  is,  that  no  evidence  Com.  Chr. 
shall  be  admitted  against  the  acquittance  or  release ;  for  if  the  f  £^'  ^^^ 
lessor  give  a  bare  receipt  for  the  rent  of  1755,  this  is  but  a  oin>.  L.E. 
probable  {Nresumption  the  rent  of  1754  was  paid,  and  though  ^^|  ^**~' 
good  evidence  prima, fade^  yet  it  may  be  proved  the  rent  of  ars/and'chr. 
1754  was  not  paid.   4  Taunt.  246,  as  to  the  premium  in  a  Notes,  26. 
policy  received. 

%  4«  Light  or  rash  presumption  has  no  weight  in  law.    It  is  2D.  IkE.8M. 
saidthatthe  law  will  admit  no  evidence  i^ainst  the  presumption,  ^      ^-^is. 
that  no  man  will  prefer  the  posterity  of  another  to  his  own. 
This  rule  has  some  exceptions. 

%  5.  It  is  a  general  rule  that  a  presumption  stands  till  the  Co.  t.  373.^ 
contrary  is  proved ;  3  Bl.  Com.  371 ;  2  Co.  58  ;  Dougl.  24  j  *  »«"•  ^• 
and  no  longer. 

%  6.  Where  a  party  shews  a  title,  or  all  things  that  make  Giib.L.K.8S. 
the  jfw^  of  a  tide,  all  collateral  circumstances,  as  attornment  Sec. 
shall  be  presumed.   Deed  presumed,  on  twenty  years'  adverse 
possessi^  of  a  way.  Ch.  79,  a.  3,  s.  1,  16. 

%  7.  But  even  after  verdict  the  court  will  not  presume  a  i>ovgi.  6S3, 
fact  proved  in  the  cause,  not  stated  in  it,  or  implied  in  die  ^pj^o^aU.— 
facts  stated.    As  where  in  an  action  against  the  endorser  of  a  Wasb.  r. 
a  note,  and  no  demand  on  the  maker,  or  notice  to  the  endor-  1?^^^$*"'* 
ser  is  stated,  the  court  will  not  presume  either  proved,  or  bbit.  2465. 
either  fact  true ;  for  if  a  fact  be  not  alleged,  there  is  no 
ground  to  presume  it  proved. 

%  8.  In  all  criminal  causes  there  is  a  presumption  of  inno-  i  Mbr.  £.i27> 
cence  in  the  deft ;  hence  in  every 'case  guilt  must  be  proved.  \^^^^^^' 
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Ga.  94.        §  9.  Mere  length  of  time,  without  circumstancesi  is  not  a 

Art.  2.     ground  of  presumption, 
v^^^v''^^       $  10.  The  court  will  presume  or  intend  the  conviction  is 
8t»-  ^>      right,  if  the  contrary  do  not  appear,  and  that  all  courts  act  le- 

—earth.  406.  galiy*  ,        ,.  .  .         i.  .  , 

1 D.  &  E.  999.  ^11.  Long  and  undisputed  possession  of  any  right  or  prop* 
iR^^Ai^'  **  ^^y  '*  strong  presumptive  evidence,  that  it  had  a  legal  fouo- 
BeanL^  dation.  As  where  a  rectory  had  been  long  and  uninterruptedly 
Cowp.  108.—  enjoyed,  a  grant  was  presumed  from  the  crown.  In  such 
d  Buff.  1066.  ^j^ggg  gy^u  records  have  been  presumed  as  a  common  recove- 
ry. Heselden  r.  Bradney,  cited  3  D.  b  E.  159. 
1 W.  Bl.  6W.  §  12.  If  a  creditor  let  a  bond  or  judgment,  or  any  demand 
Z^tiS.8a6.  s'^^P  twenty  years  or  more,  after  it  may  have  been  enforced, 
_i  Bair.  the  law  presumes  it  has  been  paid.  See  Limitations.  But 
^^•^  any  reasonable  excuse  for  not  suing  will  rebut  the  presumptiOD. 

iD.bE.  270. 
4  Cnncb,  ^  13«  If  it  appears  an  officer  was  duly  appointed  and  he 

190.  acted  as  such,  it  is  to  be  presumed  he  was  sworn.    Long 

possession  of  goods,  1  Hen.  b  M.  54 ;  6  Bin.  416.  Other 
presumptions  in  support  of  titles,  Ch.  90,  a.  6,  s.  7  ;  lOMaas. 
R.  105. 

Art.  2.  English  eas€$. 
4D.&E.683.  ^  1.  In  this  case  it  was  said,  a  deed  might  be  presumed  in 
si°l**— u  '^^^  ^^"*  twenty  years ;  as  four  years  by  trustees  to  cestui 
Jobiu.R.456.  9^^  trusty  under  certain  circumstances  that  may  appear.  1 
Cain.  84 ;  8  East,  248,  Keene  v.  Dearden  ;  12  Ves.  jr.  299. 
2Stm  U09.       ^  ^*  Proof  a  ship  has  never  been  heard  of  after  a  long 

time  is  good  presumptive  evidence  of  a  total  loss. 
1  Mor.  £.  ^3.  If  a  deed  of  feoffifnent  and  possession  under  it  be  prov- 

j^hnT  R2I5.  ®^'  Mvery  of  seizin  shall  be  presumed.     An  entry  presumed. 

'2  Cain.  382. 
sw.Bl.i228,      ^  4.  Xhe  production  of  an  original  lease  for  a  long  term, 
Sr!^i  CaiD.  ^^^  proof  of  possession  for  seventy  years  has  been  held  suffi- 
Er.  18.  cient  evidence  of  mesne  assignments.     Notice  of  a  sale  &c. 

presumed,  Gray  v.  Gardner. 
Cowp.  595,         A  5.  In  this  case  held,  possesssion  for  twenty  years,  and 

Dennv.  Bar-         ^     .  ^-  ij^*^r*        *l  j  ie 

nard,  cited  1  ^^  assignment  of  an  old  term  or  two  thousand  years  was  sum- 
Phil.  Ev.  129.  cient  ground  whereon  to  presume  the  original  grant  of  the 

term ;  and  Lord  Mansfield  said,  "  if  no  other  title  appears, 

a  clear  possession  of  twenty  years  is  evidence  of  a  fee."  See 

5  Ves.  jr.  665. 
1  Mor.E.  90.      ^  6.  If  there  has  been  an  ancient  recovery  by  the  remain- 
-"2  stra.       der-man  in  fee,  the  court  will  presume  a  surrender  by  tenant 

for  life, — but  otherwise  as  to  a  modern  recovery. 
Ridgway's  K.      ^  7.  Every  person  who  enters  upon  the  estate  of  an  infant 
^riTFor^"    is  presumed  to  enter  as  bailiff  or  guardian  to  the  infant,  as 
tescue.  the  law  will  not  presume  a  tortious  entry. 
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^  8.  In  this  case  Lord  Mansfield  said,  there  are  two  sorts    Ch.  94. 
•f  presumption ;  one,  a  presumption  of  law,  not  to  be  contra*     Art.  2. 
dieted ;  the  other,  a  species  of  evidence,  which  (latter)  must  s^i-v-^^ 
have  a  sround  to  stand  upon,  something  from  whence  it  is  to  j J^^  *^» 
arise.    And  where  one  has  power  to  suffer  a  recovery,  that  is  unuv  chan- 
solid  ground  for  presuming,  '^  that  all  was  done  rightly  and  dos. 
regularly,"  unless  the  contrary  appears ;  and  if  one  interested 
to  object,  and  has  an  opportunity  to  do  it,  and  acquiesces, 
this  is  ground  of  presumption  all  is  right.     *'  There  can  be  no 
presumption  of  the  nature  of  evidence  in  any  case,  without  Presamption 
somethmg  from  whence  to  make  it — some  ground  to  found  the  ^"  twenty 
presumption  upon."    Wilmot  J.  said,  ^*  that  he  had  no  notion  ^i^o^ee 
of  a  presumption,  without  some  facts  or  circumstances  to  found  «>«o  Lights, 
it  upon  ;"^~"  that  length  of  time  alone  is  nothing ;  the  pre-  ^^'  ''^^  *•  *^- 
sumption  must  arise  from  some  facts  or  circumstances,  ari^ng 
withm  that  time«'' 

^  9.  Where  a  corporation  had  for  350  years  been  in  re-  Kinnton  on 
eeipt  of  port  duties,  which  could  only  originate  in  a  grant  from  ^^  qJ^^^* 
the  crown,  such  grant  was  presumed.    Twenty  years'  pos-  iqs!     ^' 
session  of  goods  proves  property,  in  trover,  in  larceny,  in 
agittmewtf  so  in  other  cases*  1  Phil.  Evid.  123 ;  4  East,  ISO. 

^  10  The  court  presumed  certain  commissioners  were  legal-  B  Eait,  41, 
ly  assembled  under  the  statute  when  they  signed  be. ;  as  on  an  KiDntoaat 
indictment  against  them  for  a  contempt  of  an  order  of  sessions  al. 
in  not  paying  costs,  stating,  generally,  the  party  appealed  to 
the  sessions  against  notice  to  an  inhabitant  to  abate  his  cer* 
tain  nusance,  in  writing,  signed  by  five  commissioners  acting 
m  execution  of  the  statute,  and  which  notice  was  made,  or 
purported  to  be  made,  under  the  power  given  to  them  by  the 
act,  seems  sufficient ;  for  the  court  presumed,  as  against  the 
persons  issuing  *^e  notice,  that  it  was  signed  by  them  when 
lawfully  assembled  at  a  public  meeting,  holden  by  virtue  of 
the  act.    The  statute  provided  that  no  act  of  theirs  should  be 
valid  unless  done  at  such  meeting.    There  were  in  the  differ- 
ent counts  different  defts. ; — ^in  the  first  K,  £,  W,  H,  B,  and  B ; 
B  and  B  no  parties  to  the  appeal,  omitting  K,  who  was. 
Third  count  charged  seven  defts.,  omitting  one  charged  m  the  ^^^^^  ^• 
first,  and  including  W  and  S,  new  parties  be.     Held,  no  le-  £[^^  case*, 
gal  objection  on  demurrer  ;  but  the  court  may,  at  their  discre-  ii  East,  488. 
lion,  on  motion,  quash  such  an  indictment.    Judgment  bv  the  jii^J^gyo^ 
defts.,  because  the  first  count  charged  a  contempt  by  six  per-  Grant  pre- 
sons  of  an  order  stated  to  have  been  served  only  on  four  of  V^^^J^' 
them.    Greneral  rule,  there  must  be  personal  service  of  the  i^Bay^se,— 
order  on  all  the  persons  who  are  charged  with  a  contempt  of  a  d.&e.  159. 
it.  1  Stra.  568,  Mountcan  v.  Wilson. 

§  11.  Mere  length  of  time  short  of  the  period  fixed  by  the  S?^*.!'?' 
Statute  of  limitations,  and  unaccompanied  with  any  circum-  Knott  kui. 
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8laDC6s-«-i8  not  of  itself  a  sufficient  ground  to  presume  a  rdetse 
or  extiogiuishment  of  a  quit-rent.  E^en  **  an  actof  parKament 
maj  be  presumed/' 
Lofll,  304,  ^  13.  Every  thing  not  contrary  to  the  known  fact  ia  to  be 
whi'^h^'  presumed  against  a  person  who  will  not  shew  bis  title.  Pre* 
1  PhU.  EvM.  sumption  that  the  person  who  has  a  separate  fishery  is  the 
160»160.—  owner  of  the  soil.  One's  death  is  not  presumed-  till  absent 
e  East,  84.     geyen  years,  not  heard  of. 

Amt.  3.  ^mertean  cases. 
AfaM.  EMei,      ^  1,  The  pit.  recovered  in  that  action,  on  an  attested  note, 
x^CMrt^'^'  ^^  ^^^  years  old.    The  court  thought  the  presumption 
Mansfield,      of  twenty  years  rebutted  by  the  insanity  of  the  deft,  for  about 
ch"'  ^'  —    ^'"'^  ^'"^  y®"*  °"^  befiare  the  action,  and  by  his  poverty. 
Liin^n^*        ^  ^®  debtor's  being  poor  and  out  of  the  state  for  a  Dumber 
County,  July  of  yearSf  was  deemeid  sufficient  to  rebut  this  preaamptioii  of 
IJ^'^l  ^'    payment  after  twenty  years.    Cowp.   109 ;  2  Cain.  48 ;  10 
Yes.  jr.  467;  Cowp.  214.    How  rebutted  by  the  creditor's 
•ndorsemenl.    17  )ohns.  R.  169|  Roseboom  t.  BelSegian, 
held,  his  endorsement  on  a  note  or  bond  of  interest  be.,  with- 
out die  debtor's  privity,  is  not  evidence  of  payment  in  the 
creditor's  favour  to  repel  the  presumptien  o^  to  take  Aa  ease 
out  of  the  statute  of  limitations,  unless  first  shewn  it  was  made 
at  the  time  of  its  dite,  or  when  its  operation  would  be  against 
the  creditor's  interest. 
Taylor,  165,       ^3,  Claims  Qftke  party  frtsumptipeemdenee  of  tide.  Intbia 
vK^nX^    action  our  Supreme  Judicial  Court  thought  the  acts  and  chimi 
Lincoln  '      of  the  pit.  bc.  Were  so  far  presumptive  evidence  of  title  as  to 
County,  July  \^  edmissible  in  the  trial  to  go  to  the  jury.    These  daima 
^^^^  were  eiade  in  ancient  times ;  hence  each  party  was  allowed 

to  read  to  the  jury  attested  copies  of  th^  claims  of  their  aD> 
eestors,  filed  in  tlM  office  of  the  secretary  of  the  late  provinoe 
in  1715,  to  the  lands  in  questions ;  the  pit.  was  also  allowed  to 
read  to  the  jury  the  petition  of  his  father  and  others  clainiDg 
the  same  lands,  to  the  General  Court  in  1733,  stating  thejr 
Hved  on  the  lands  and  were  disturbed  by  CoL  Dunbar,  in  1731, 
Sic.  So  the  ph.  was  allowed  to  read  to  the  jury  an  ancient 
deposition  taken  tn  perpeiuam  of  one  Mary  Vamey,  stating  she 
lived  in  Boston  with  Esther  Roberts,  one  of  the  Draper  pio* 
prietors,  the  pit.  claimed  under,  and  often  heard  her  say  she 
had  lands  at  Sheepscut,  that  she  had  lived  there  with  her  fa- 
ther, Nathaniel  Draper,  before  the  Indian  war  of  1675,  and 
were  driven  off  be.,  that  her  father  was  killed  there  by  them  : 
Also  another  deposition  to  the  same  effect,  and  that  in  1735, 
Esther  Roberts  often  said  she  had  hinds  at  the  Eastward. 
They  were  admitted  to  be  read,  on  argument,  as  evidence  she, 
about  sixty  years  &c.  before  the  action,  claimed  a  right  in  the 
Sheepscut  lands  in  question.     The  merits  of  the  claims  of  the* 
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ptrtMS  dep^dtd  much  oa  thb  kind  of  evideuee^  tnd  were  rea^    Cd.  94. 
pectiog  lands  oo  \^hich  they  could  not  safely  make  any  entry     Art.  3. 
except  at  very  short  intervals  from  1675  to  1 748,  on  account  of  V^^W/ 
the  Indian  wars  and  depredations.  Ancient  and  occamonal  acts 
of  posaeasion  being  proved,  and  some  written  evidence  of  title 
shewn ;  the  court  was  of  opinion  that  the  ancient  claims  and 
assertions  of  dtle  connected  with  such  possession  and  tide, 
afforded  some  grounds  whence  a  fair  presumption  might  be 
made  in  favour  of  their  title,  at  least  to  corroborate  the  other 
evidence.    A  plan  referred  to  in  a  deed  was  deemed  t  part  of 
it.  See  also  10  Mass.  R.  149. 

$  3.  Strong  suspicion  existed  a  note  had  been  corruptly  al-  a  Jobnt.  Ca.* 
tared ;  the  court  properly  admitted  general  corroborating  cir-  ^^J^"^*?. 
cumatances  to  strengthen  the  suspicion  or  presumption,  such  *'     ^  ^^  '* 
as  that  notes  drawn  and  endorsed  by  the  same  plu'ties,  had 
been  altered,  to  take  up  one  of  which  the  note  in  question  was 

giVBO* 

^  4.  The  ph.  nay  recover  for  money  had  and  received,  7  Jobas.  K 
wherever  it  may  be  fairly  presumed  the  deft,  has  received  the  ^>  ^°^^^^  ^ 
pit's,  monqr,  though  not  positively  proved ;   as  where  it  ie    *^^' 
proved  the  ike  deft,  ha*  the  pit's,  property,  readily  tamed  in* 
to  aiOMy»  and  when  called  on  to  restore  the  property  ne^ecta 
Id  do  kf  and  there  are  facts  fiirtlier  in  the  case  tending  to  shew 
he  has  oonveited  it  imo  money,  the  jury  may  presume  he  had 
dooe  80.     See  caies  money  had  and  received,  and  several  au^ 
thoritiea  to  this  purpose.  Presumption  against  a  deed,  1  Hen.  b 
M.  53,  Bikers'  admr.  e.  Alderson. 

$  5.  A  grant  of  lands  under  ntvigable  waters,  to  the  own-  6  Jobm  R. 
era  of  the  adjaeent  shores  or  soil,  will  not  be  presumed  but  l^^^^^^ 
after  long  possession  and  use  by  them ;  and  if  the  legislature  *' 
pass  an  act,  extending  the  bounds  of  towns  over  such  waters^ 
the  courts  of  law  will  not  thence  presume  the  legislature  hi"- 
lended  to  gnuit  the  lands  or  soil,  covered  by  such  waters,  to 
the  tovms,  but  that  the  extraaioii  was  only  for  the  pvposes  of 
civil  and  crimbri  jurisdiction ;   to  presume  a  grant  in  such 
cases  is  to  makd  a  presumption  agamst  the  public  intereatt 
wiiich-is  not  to  be  done  but  on  good  grounds  to  warrant  the  7Johas.B.e.< 
presumption.    Grant  presumed  after  long  possession. 

^  6.  Tide  pruumed  in  a  imit  of  rigki  ^e.  The  evi-  8  Jobni.  Ca. 
dence  to  prove  the  issne  in  a  writ  oif  right,  is  subject  to  the  ^^^hp  «• 
same  rules  as  in  other  cases.  The  demandant's  ancestor  waa 
in  possession  fifty-one  years  before  the  action,  and  died  ia 
possesaon  £9rty-one  years  before  the  action,  leaving  the  de- 
mandant his  only  son.  This  was  held  sufficient  evidence  to 
rebut  the  presumption  of  ri^t  in  the  tenant,  arismg  from  thir- 
ty eight  years'  possession,  commenced  by  wrong.  And  a  pa* 
tent  dated  in  1697,  produced  in  evidence  ,by  the  tenant,  sot 
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Gh.  94.    for  the  piupoM  of  making  a  tide  to  himself  under  it,  but  ta 
Art.  4.     shew  a  title  out  of  the  demandant,  held  not  sufficient  to 
s«^N/^^  repel  the  conclusion  in  favour  of  the  demandant,  as  the  jury 
might  presume  a  title  in  the  ancestor  of  the  demandant,  de- 
rived from  the  patent.     In  this  case  we  see  two  important 
principles  recognised  :      1.   One  recognised  in  Tysren  and 
Clark,  that  is,  that  the  tenant  in  a  writ  of  right  in  defence  of 
his  possession  may  shew,  if  he  can,  a  title  in  a  third  person,  as 
in  this  case  he  was  allowed  to  attempt  to  do  by  o&ring  the 
patent  of  1697  :    2.  That  the  presumption  is  in  favour  of  the 
oldest  and  not  the  longest  possession. 
Art.  4.  FurAer  cases. 
3  Eiist,  IM        ^  ^*  ^^^  negative  must  be  proved  when  the  affirmative  is 
Wiiiwms  V.C.  presumed,  though  the  general  rule  is,  the  affirmative  is  to  be 
I.  ComptDj.  proved.     In  this  case  he  that  pleads  a  negative  must  prove  it. 
Se€  Cb.  80,       ^  3.  Where  the  law  requires  an  act  to  be  done  by  a  person,  to 
a.  1,  a  le.      omit  which  is  a  criminal  neglect  of  duty,  the  law  presumes  the 
affirmative,  and  that  he  does  it,  and  requires  the  negative  prov- 
ed by  him  who  insists  on  it.    Hence  where  the  ph.  dedarad 
the  defts.,  who  chartered  his  ship,  put  on  board  a  dangerous 
commodity  (by  which  a  loss  happened,)  without  due  notice  to 
the  master  &c. :    Held,  it  lay  on  him  to  prove  such  negative 
averment.    And  it  being  proved  the  commodity  was  delivered 
by  the  deft's.  officer,  and  received  by  the  first  mate  of  the 
pit's,  ship,  which  first  mate  was  deadj  and  no  other  peraoa 
was  present  to  depose  to  the  conversation  between  the  mate 
and  die  officer :    Held,  also,  die  best  evidence  of  the  fact 
could  only  be  given  by  the  deft's.  officer  who  so  delivered  the 
commodi^ ;  and  that  the  action  could  not  be  supported  by* 
secondary  evidence ;  the  court  also  held,  the  pit.  should  have 
called  the  said  officer  as  a  witness.  Cited  1  Phil.  £v.  177, 178 ; 
2  Starkie,  129. 
6  Cnneb  $  ^*  ^^^  ^  '^^S  possession  in  severalty  a  deed  of  partition 

262,  Hepburn  may  be  presumed ;   this  possession  was  after  the  year  1773. 
2  h"*^&  m       ^  ^'   Orants  of  government  presumed  ;  as  from  the  king, 
870,^881,     '  ^"^^  long  and  peaceable  possession.    12  Co.  4,  Crimes  «• 
Arckervlsftd-  Smith ;  and  Bidle  e.  Beard ;   and  Homer's  case;  and  Eld* 
ilTflDenn^v'  ^^^dgev.Knott.  The  principle  has  been  adopted  m  Several  of  the 
Tttoker.         United  States ;  as  in  Virginia,  a  grant  of  land  from  the  State 
has  been  presumed  fi^m  a  quiet  and  uninterrupted  possessioa 
above  sixty  years,  and  paying  quit-rent  before  and  taxes  after 
the  revolution  ;    so  in  North  and  South  Carolina,  firom  long 
possession  with  corroborating  circumstances.     1  Bay,  26,  AK 
ston's  lessee  v.  Saunders.     So  of  slaves  on  Ipng  possession, 
and  using  them  as  his  &c.    Fitzhugh  &  al.  v.  Anderson,  2 
Hen.  b  M.  289,  308. 
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^  5.  A  attests  B's  execution  of  t  deed ;  it  is  not  hence  to    Ch.  95. 
be  presumed  A  had  notice  of  the  contents  of  it.    A's  posses-    Jlrt.  1. 
sion  of  landi  and  taking  the  rents,  b  presumptive  evidence  of  v,^^/'-^^ 
seistin  in  A ;    but  forty  years'  after-possession  by  B   while  A  LE'SL^L. 
lived  near  and  knew  of  B's  possession,  affords  stronger  pre-      ' 
sumption  A  had  only  a  particdar  estate. 

§  6.  A  deed  presumed  after  fifty  years,  while  a  conveyance  i  c^ nea'  R. 
might  have  been  claimed,  and  possession  went  with  the  right  ec— s  Jolut. 
to  claim ;  but  a  re-entry  finr  not  paying  rent  will  not  be  pre-  ^  ^^ 
sumed  after  the  lapse  of  nine  years'  possession  only ;  but  has 
been  after  fourteen  years.    2  Caines'  R.  362 ;  6  Johns.  R. 
34. 

^  7.  A  power  of  attorney  presumed  after  forty-four  years  i^  Johns.  R. 
ttc ;  as  where  a  deed  was  executed  in  1767,  reciting  a  pow-  ^fpl^^ 
er  of  attorney  from  six  of  the  grantors,  for  tiie  whole  of  the   ' 
patent,  and  possession  proved  to  have  been  generally  accord- 
ing to  the  deed,  held,  die  execution  of  the  power  should 
be  presumed.    See  Ch.  15,  a.  4,  s.  30. 

(^  8.  Facts  on  which  a  jury  may  presume  the  maker  of  a  lo  johns.  it 
note  re-delivered  it  to  the  promisee,  or  consented  the  third  400. 
person  might  deliver  it  to  him. 

$  9.  After  long  possession  a  jury  may  presume  a  grant  of  7  Johns.  R.  6, 
land ;  but  every  presumption  is  i^ainst  one's  extending  his  1^9  ^^^'J^ 
grant  who  long  neglects  to  fence,  survey,  or  actually  possess  ^^,' 
die  land  he  claims.     See  Ch.  89,  a.  4,  s.  31 ;  presumptions, 
as  Easements,  Grants,  &c.  see  Ch^  69  >  74,  as  to  Lights  4  Ch. 
79,  as  to  Ways ;  Ch.  161,  sleeping  debts  for  20  years ;  as  to 
Bastards,  Ch.  60;  as  to  Boundaries,  Ch.  89 ;  and  twenty  years' 
possession,  in  the  Lddex. 


CHAPTER  XCV. 


EVIDENCE.    RECORDS. 

Art.  1.  General  prineiples. 

$  1.  As  it  has  been  long  and  well  setded  that  records  are  Co.  L.  117, 
the  highest  evidence,  so  high  and  sacred  that  no  other  evi-  960.— Bol.  N. 
dence  whatever  can  be  admitted  to  ccmtradict  them  or  even  to  jo^s.'r!287 
Croswell  V.  Byraes.^|  EiMt,  866,  Reed  v,  Jackson.— 2  Dell.  186,  Leech  v.  Armitage.— 1 
Phfl,  £t.  978.— Telr.  38— 1  Stn.  210. 
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Cb  95.    vary  the  sense  of  tfieiii ;  end,  at  the  mosti  ^tlMr  evidmoe  eea 
Jlrt.  1.     be  ftUowed  but  to  explain  thena  where  of  doubtfol  aaeettngy  etf 
v^^v'^i^/  appears  in  the  cases  of  Meath  e.  Bdi^d,  of  Hynde  and  oA- 
ers,  above  stated ;  and  as  this  braneh  of  efidesiee  has  alre«ty, 
m  a  good  measore,  been  conskiered  in  the  ertide  tsipooting 
books  of  public  records^  in  chapter  87,  and  other  obeptans; 
bat  a  few  mlea  and  cases  need  be  indoded  in  thisy  and 
these  further  to  shew  iriiat  thmga  are  reoorda,  and  how  to  be 
authenticated  and  used ;  or  what  do  or  do  not  oontradiot,  vary, 
or  ezplaoi.  Officers  hanng  the  care  of  records  can  be  exnin* 
med  as  to  their  condkioo  only,  not  as  to  their  substaBce. 
How  an  afli-       ^  2.  It  has  already  been  stated,  Ch.  81,  that  all  the  acts  m 
Mrt^c^ST**  doings  of  our  Federal  and  State  Legislatures,  Executives, 
recoid,  im     and  Judicial  courts,  entered  by  the  ptoper  officer  on  oath,  as 
Ch.87,a.  1, t.  |>j  law  required,  are  records ;   and  m  this  State  it  has  beett 
decided  by  the  highest  court  of  law,  thttt  even  a  wii4  filed  by 
a  justice  of  the  peace  in  his  court,  is,  when  referred  lo  in  hoi 
record,  a  part  of  his  record ;  and  that  if  the  fiicts,  m  this  writ, 
are  to  be  proved  in  another  court  or  pkee,  by  this  writ,  net  the 
Jg^  ^     writ  itself,  but  a  copy  of  it,  attested  by  him,  is  the  legpl  evi- 
dence to  W  used  in  such  other  court  or  place  |  and  so  a  eopy , 
according  to  our  practice,  if  in  another  cauae,  even  befere 
him. 

^  3.  And  generally  it  aay  be  added,  thai  wherever  thokw 

appoints  a  person  to  act  on  oath,  judieially,  et  onnisl)Btiall^,cv 

to  act  as  clerk  or  register  of  a  court,  or  of  a  puWe  eerpora* 

lion  or  commission,  and  reqmres  him  to  keep  a  regislv  of 

the  acts  done,  votes  given,  or  decisions  made ;  and  to  f^J^ 

pers  used,  and  material  in  each  case,  h»  register-book  and  fies 

are  records,  open  to  public  inspection,  and  confined  to  one 

place,  and  copies  from  them  attested  by  the  sworn  officer^ 

keeping  them,  are  evidence :  and  if  as  to  any  such  paper  filed 

a  question  of  forgery  or  alteration  arise,  so  as  to  make  the  in- 

spection  of  the  original  essential,  then  it  is  moved  by  iueei 

tecum  for  that  purpose,  and  then  returned  to  its  proper  place. 

6  Mod.  287.        ^  4.  It  is  a  general  rule,  that  such  records  of  courts  of  law 

I^^^Q^*  may  be  altered  or  amended,  any  time  before  final  judgment, 

D.-^  Mod?'  even  in  the  inferior  courts,  any  time  in  the  same  term,  howev- 

896.— stra.6,  er  Continued ;  therefore  it  was  held,  the  judgment  of  the  jus- 

1263.-2  Salk.  ^^^^  j^  sessions  is  in  their  breast,  and  alterable  by  them,  all 

the  same  sessions ;  and  the  whole  sessions  is  one  day  in  law  ; 

dso  1  Maule  b  Sel.  R.  229,  and  judgment  relatea  to  the  first. 

mf  ist.^'"'       $  &.  But  1  Burr.  568,  a  distinctiott  is  taken  between  final  and 

etra.  392.~-3  interlocutory  judgments,  and  there  held,  that  iaferbrcoofts  may 

i^  sio^-lT^   set  aside  verdicts  fer  irregukrity,  but  not  eo  the  merits,  but  a 

Burr,  vn,      power  to  set  aside  any  verdict,  the  same  term  for  good  rea«» 

may  set  aside  sons,  seem^  to  be  essential  to  every  court  that  has  a  jury  5 

ajudement 
by  default. 
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and  thiSy  ia  fitct,  is  the  eSeet  of  a  succonfiil  motioD  in  arrest    Ch.  96. 
of  jndgmenty  to  decide  on  which  is  in  the  nature  of  judicial    Jlrt*  2. 
power,  whereyer  placed.  K^^'VSJ 

§  6.  To  shew  when  a  court  may  amend  its  record,  belongs  4  Jobns.  R. 
to  the  head  of  Amendments }  and  when  a  writ  comes  to  be  ^^  Deiancy 
pending,  and  so  becomes  a  part  of  the  record,  see  Ch.  29,  ^^  ai^if^M^ 

a.  7.  freud  or  tor- 

<^  7.   And  when  a  copy  of  a  record  is  to  be  used  as  evi-  ^'i^|]^4^' 
denoe,  it  ought  to  be  attested  by  the  sworn  officer,  keeping  it,  state  of    ' 
and  the  seal  of  the  oiEce  or  court  annexed,  if  there  be  one,  ^®^'fl^*. 
unless  the  practice  be  otherwise,  and  if  a  record  of  the  State,  ^'[^"''^  *^ 
the  State  seal  which  prores  itself ;  and  the  rule  that  the  seal  of 
the  State  proves  itself;  is  understood  to  extend  to  the  State 
seals  of  our  respective  States,  and  the  practice  has  been  uoi* 
Ibrmly  accordingly ;  and  whenever  a  copy  or  certificate  of  re- 
cord, attested  by  a  State  officer  has  been  sent  abroad,  the  cer- 
tificate of  the  governor  of  the  State,  and  State  seal  affixed, 
lUive  ever  been  deemed  the  highest  evidence,  the  certificate 
slating  the  attesting  ofiker  is  what  be  expresses  himself  to  be. 

$  8.  In  order  to  make  copies  of  records  evidence,  h  must 
be  the  legal  duty  of  the  attestii^  officer  as  well  to  make  out  ^h^'^^' 
copies,  as  to  keep  the  records,  and  generally  wherever  the  ^iSi.  446. 
signature  of  the  attesting  officer  is  questioned,  it  must  be 
profed,  (car  his  copies  are  strictly  made  under  oatb. 

^  d.  Cases  agamst  the  record,  and  so  not  assijmable  for  er- 
ror, are  properly  considered  under  the  bead  of  Error. 

Aet.  2.  Engliih  eases  ^.    **  If  the  existence  of  a  record  ^^,  ^^ 
be  denied,  it  shall  be  tried  by  nothing  but  itself,  that  is,  upon  24.  ' 
bare  inspection,  whether  there  be  such  a  record  or  not." 

^  1,  Generally,  a  record  not  conclusive  as  to  the  day,  as  in  ^  Mor.  £. 
Hynde's  case  ;  and  so  a  felony  may  be  laid  one  day  and  prov-  ^^' 
ed  another,  and  if  the  jury  find  generally,  they  do  not  fix  the 
time,  hence  the  record  as  to  time  is  not  ccmclosive ;  and  if 
a  forfeiture  be  incurred,  the  grantee  or  lessee  of  tlie  offender 
may  prove  the  true  time ;  but  if  the  jury  fix  the  time  of  the  l^'  ^'  ^' 
fact,  all  persons  are  concluded. 

^  2.  The  whole  term  being  but  one  day  in  law,  the  day  5  ^^^  ^^ir, 
usually  is  not  material  as  to  the  evidence  of  a  fact ;  but  is,  219. 
when  the  party  ought  to  shew  a  thing  done  on  a  precise  day 
of  the  term., 

^  S.  In  this  case  it  appeared  by  the  record,  that  E.  Rukur  stre.j^.-^ 
was  sworn  as  a  juror,  and  as  a  person  returned  on  the  princi-  ^;     ^ 
pal  pannel  ;^beld,  it  was  directly  against  the  record  to  say  he  1 

was  not  returned,*  and  all  evidence  to  that  purpose  properly  | 

denied.     So  where  the  record  said  A  B  was  sworn  on  the  I 

principal  pannel,  and  another  A  B  sworn  as  a  talisman,  held, 
to  be  against  the  record  to  say,  they  were  one  and  the  same 
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Ch«  96.    person*    Parol  eTidence  inadmiflrible  to  prove  a  record  bus 
Art.  3.     beeo  amendedy  but  may  be  to  prove  it  has  been  eorrapt- 

1  w.  Bi.  664.      ^  4.  Held  in  this  case,  it  was  not  against  the  record  to  prove 
---1  Wilt.  48,  ih^  Fouchee  died  May  10,  before  the  judgment,  though  that 
iVynne.^       ^Y  Action  related  to  a  prior  day,  and  though  it  appeared  on 
the  face  of  the  record,  that  she  appeared  by  attorney  at  die 
return  of  the  summons,  to  wit,  May  16 ;  for  the  death  is  a 
collateral  matter  and  not  contrary  to  the  record.    As  to  time 
of  judgment  the  court  would 'see  it  conld  not  be  given  against 
the  vouchee  till  the  return  of  the  writ  of  summons  to  her, 
wh;ch  rebutted  the  fictitious  relation;  and  to  the  other  point  the 
record  only  said  she  came  m  by  attorney,  but  *^  does  not  say 
any  thing  of  her  actual  existence  at  that  time,  but  pots  a  mat- 
ter b  issue,  properly  triable  by  the  countiy/'    Appearance 
in  person  ana  by  attorney  very  different. 
Akt.  3.  American  cases. 
1  MattR.  ^  1.  It  is  against  the  record  for  a  juror  to  tei^ify  he  did 

^*  ^'l^'il-   ^^^  tigree  to  the  verdict  as  it  is  recorded,  and  he  is  estopped 
Tips!  ^'     'to  do  it.     But  be  b  a  witness  to  prove  gross  misbehaviour  in 
the  jury  in  order  to  granting  a  new  trial ;   this  is  not  agaboot 
the  record  ;-*4>ut  it  is  not  such  behaviour  to  average  the  dam- 
ages. 
Bay.  £.  84,         ^  2.  Inventories  and  appraisements  admitted  to  record  prove 
Andcnon^*  only  the  value  and  the  property  of  the  deceased,  as  to  execu- 
tors and  administrators* 
snn^^'Tifi      ^  ^'  ^^^^  ^^  Connecticut,  a  statute  book  printed  by  a  pri- 
v!^quire  &     ^^®  printer  is  no  evidence,  alleging  the  court  is  bound  to  know 
ai.  the  laws  of  this  State  and  of  the  United  States;  but  is  not  pre- 

sumed to  know  the  "  particular  municipal  regulattons  of  the 
different  States,  they  must  be  proved  like  other  facts  by  legal- 
ly authenticated  copies."  And  in  1  Dall.  462,  '<  where  alcMse 
printed  copy  of  the  laws  of  Vii|;inia  was  admitted  in  evidence^ 
this  copy  was  printed  by  the  law  printers  of  the  State.'' 
1  Day *8  Cases,      ^  4.  If  aclerk  in  a  State  court  enter  up  judgment  against  a 
Sykes.^Bay.  ^®^''  ^Y  *  wrong  name  by  mistake,  as  against  Miller,  called  in 
£.28.  the  original  writ  Wilier,  and  amend  it,  a  Federal  Court  will 

admit  the  amended  record  and  alter  the  writ  of  error  accord- 
ingly. 
188*  s"'-  h°*  ^  *'  Held,  the  record  of  a  court  of  another  State  will  not  be 
V  Blagg^'  received  in  evidence,  unless  attested  according  to  the  act  of 
Congress  of  May  26,  1790,  and  March  27,  ISm ;  the  first 
cited  Ch.  81,  a.  2;  and  the  second,  of  March  27, 1804,  is 
cited  at  large  by  Bayard,  31,  32 ;  in  substance,  "  aU  records 
and  exemplifications  of  office  books,"  "  kept  in  any  public 
office  in  any  State  not  appertaining  to  a  court,''  shall  be  **  ad- 
mitted in  any  other  court  or  office  in  any  other  State,  by  the 
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attestation  of  the  keeper  of  the  said  records  or  books,  and  the    Ch.  95, 
seal  of  his  office  thereto  annexed^  if  there  be  a  seal ;"  with  a     ^rt.  3. 
certificate  of  the  presiding  judge  of  the  court,  or  of  the  gov-  s«^*v^-^^ 
erqor,  or  of  "  the  keeper  of  the  great  seal  of  the  State,  under 
the  State  seal,  that  the  said  attestation  is  in  due  form  by  the 
proper  officer;"  and  the  clerk  of  the  court  must  "  certify  un- 
der his  hand  and  seal  of  his  office  that  the  said  presiding  judge 
is  duly  commissioned  and  qualified."     And  both  acts  ace  ex- 
tended to  the  territories  of  the  United  States,     Bayard  notices  ^  ly^i  ^^ 
Bartlett  v.  Knight,  and  then  Armstrong  v.  Carson's  exrs.,  803. 
which  cases  ^e,  Debt  on  Judgment.    As  to  the  effect  of 
records  to  bind  or  estop  parties  and  privies,  see  the  next 
Chapter,  and  also  Estoppels ;  and  M'Nally,  318  bo. 

$  6.  It  must  appear  from  the  record  itself  the  point  was  in  is-  |/*i°'-  ^" 
sue,  to  midce  the  record  conclusive  evidence  on  that  point ;  as  Hams^^'^  * 
the  record  binds  only  as  to  the  points  in  fact  in  issue  on  it.  And 
no  evidence  can  be  allowed  to  shew  that  any  particular  matter, 
not  in  issue  on  the  record,  was  considered  by  the  jury. 

^  7.  Sureties  having  notice  of  a  mit  against  an  officer  e»-  6  Johns.  R. 
topped  by  the  record  in  i,  ^c     As  where  a  prisoner  gave  ?S'"k^**^' 
bond  with  sureties  for  the  liberty  of  the  goal-yard,  and  escap-  Briiham&ai. 
ed,  and  an  actioQ  was  brought  against  the  sheriff;  and  the  su — i  Johns.  R. 
reties  were  notified  of  the  suit,  and  aided  the  sheriff  in  defend-  g7^'j[^28  ^^ 
ing  it.    Afterwards  he  sned  them  on  the  bond,  for  his  indem-  u,  *    ' 
xiity.    Heldt  the  former  recovery  was  conclusive  evidence  of 
the  escape,  and  this  record  bound  the  sureties.    Verdict  with- 
out judgment  is  evidence  of  the  actual  damages. 

^  8.  Statutes  for  safe  keeping  the  public  records  of  the  courts 
of  justice  be.  in  Mass.,  of  Feb.  16,  1788,— of  Feb.  10, 
1816,— of  Maine,  1821,  ch.  108,  109. 

^  9.  Proceedings  in  chancery  are  not  records,  for  the 
judgment  is  there  secundum  iiequum  et  bonum,  apd  not  secun^ 
dum  leges  AngKiB  ;  hence  not  the  precedent  of  justice,  as  not 
being  £e  memorials  of  the  laws  of  England.  Bui.  N.  P.  335, 
236 ;  Esp.  D.  251.  But  wherever  a  party  in  chancery  states 
a  matter  as  a  matter  of  fact,  on  which  he  grounds  his  claim 
or  defence,  such  fact  proved  is  evidence  against  him.  But 
such,  fact  must  be  stated  with  the  knowledge  of  the  part}'  and 
not  be  a  mere  surmise  of  his  counsel.  7  D.  b  E.  2 ;  Bui. 
N.  P.  336 ;  6  D.  b  E.  3.  Nor  b  the  answer  of  a  guardian 
or  trustee  binding  on  the  minor  or  cestui  yue  trust ;  2  Vent. 
•70 ;  3  Mod.  339 ;  nor  of  the  alienor  on  the  alienee.  Salk. 
286  ;  Esp.  D.  752  ;  5  Mod.  10 ;  Bui.  N.  P.  337,  238. 

Notes.  See  various  references  to  records  complete  in  re- 
plevin and  other  cases.  10  Wentw.  Index  of  re&rences^  97 
to  102. 

VOL.  III.  05 
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Ch.  9C. 

Art.  1. 


CHAPTER  XCVL 


VERDICTS  AND  JUDGMKNT8. 


Art.  1.  General  principles. 
Wets  of  for-       ^  i,  Verdicti  and  Judgments  being  matters  of  record  have 
meou°o^bar  ^1  the  binding  force  and  effects  of  records  as  far  as  tfaey  ap- 
&c.  Cb.  166.   ply,  and  like  all  other  records  are  evidence  of  .the  facts  con- 
178  T^'—  tained  in  them,  not  to  be  contradicted  or  varied,  though  ex- 
Cb/i79»a-9»  plainable  where  doubtful;  but  the  object  of  this  chapter  is  to 
ca8es.~£sp.   inquire  how  far  they  are  evidence  to  bind  or  not,  parties  or 
D.  736, 738.    p^ jyi^g  ^^  others.   The  verdict  in  tbe  case  being  the  founda- 
tion of  the  judgment,  and  generally  of  no  efkci  where  not 
sanctioned  by  one,  it  is  very  proper  to  consider  them  together. 
To  use  the  verdict  the  judgment  must  be  produced.   Bui.  N. 
P.  234. 
dictrreflmS      ^  ^*  "^^^  first  general  rule  is,  that  the  verdict  and  judgmcDt 
to,  lOWentw.  ID  on®  CAse  is  admissible  evidence  to  bind  and  bar  all  parties 
Index,  111,     and  privies  to  it  in  that  case,  when  they  shall  contend  about 
EvT8**Lew-  *"y  matters  or  points  decided  in  it,  in  another  case  or  action, 
is  r.  curges.  And  '*  a  judgment  of  debt  is  conclusive  evidence  of  it  against 
£!!!•  ^'^'  .   the  parties.    And  if  any  question  arise  respecting  lands,  and 

232.— Dourf.   ^1      '^      J.         r      •         •       •  -^  u         j»  ^  •  •       « 

617.— Mod.    the  verdict  of  a  jury  is  given  on  it,  such  verdict  is  received  ts 

i42!-iMor.E.  evidence  of  the  fact  it  finds,  in  any  future  dispute  between  the 

^8^2^Stra  *®"™®  Parties  or  others  claiming  under  them,  though  the  dis- 

1151.— 3.     *  pute  is  in  respect  of  other  lands.    But  as  against  third  persons, 

Com.  p.  281.  a  verdict  in  a  civil  case  is  no  evidence  whatever ;  for  the  first 

241,242  ^7.  principles  of  natural  justice  require  that  a  man  should  be  heard 

--^  Day|43i!  before  his  cause  is  decided,  and  if  he  were  to  be  bound  or  in 

M^i39  "iia    ^^^  '^^*^  degree  prejudiced  by  a  verdict,  where  he  had  no  op- 

Tiirpinladnir.  portunity  of  cross-examining  the  witnesses,  it  would  in  ieffect 

r.  Thomas,     be  overturning  this  most  salutary  rule  of  jurisprudence.    Eveo 

where  an  ejectment  was  brought  agamst  several,  and  there 

was  a  verdict  against  one,  this  was  held  to  be  no  evidence 

against  the  others,  because  they  could  not  have  an  attaint*" 

Case  V.  Reeve,  14  Johns.  R.  79,  ch.  96,  a.  4,  s.   1.     Where 

underwriters  on  the  same  policy  agree  to  be  bound,  &c.   4  D. 

&  E.  590. 

Giib.  L.  K.^       <§  3.  Rule  second.    It  is  another  general  rule,  the  benefit 

F^  28  — 'isT*'  must  be  mu^^al,  and  no  one  shall  use  a  verdict  or  judgment 

Mod.  343.^   against  whom  it  cannot  be  used.     Hence,  if  in  an  action  be- 

1  Mor.  E.  97,  tween  A  and  B,  A  has  a  verdict,  C,  no  party  to  the  action, 

98|3M.— 

1   Esp.  9—1  Johns.  R.  192.  rawling  k  a1.  r.  Wilson  U  a1^14  Johns.  R.  79,  Case  r.Reeve  — 

1  PUI.  Evid.  249,250. 
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shall  nerer  use  it  in  evidence  against  B,  in  an  action  between    Cfi.  96. 
C  and  By  for  it  would  be  unjust  to  allow  C  to  use  tbis  verdict     ArL  1. 
against  B,  which  B  could  not  use  against  C  ;    so  C  shall  not    V^VX> 
derive  a  benefit  from  a  verdict  from  which  h^  can  receive  no 
prejudice.     But  there  is  an  exception  to  tbis  rule ; — as  where 
a  man  is  privy  in  estate  vrith  the  person  who  recovers  the 
verdict,  as  in  this  case  it  is  evidence  for  him,  though  he  would 
not  have  been  bound  by  it  had  it  been  the  other  way. 

^  4.  Rule  3.     It  is  another  general  rule,  that  the  real,  not  J?"?'-  ?*'''' 
the  nominal  parties  and  privies  in  acuons  are  to  be  bound  and  orpe.— i 
harred  by  verdicts  and  judgments ;  therefore,  a  recovery  "  in  Phil.  Ev.  241, 
an  action  of  trespass,  against  one  who  justified  as  servant  of  Tc^a^sae. 
A,  is  admissible,  though  not  conclusive  evidence,  in  an  action 
against  another  servant  of  A  for  a  similar  trespass."  14  Johns. 
R.  79. 

§  5.  Rule  4.    Another  general  rule  is,  that  where  a  verdict  Bui.  N.  P. 
in  a  criminal  case  finds  a  fact,  as  bigamy,  by  the  deft,  another  ^£^]h 
person,  not  a  witness  in  the  case,  may  use  this  verdict  against  PmIm's  kjao, 
such  deft,  in  another  suit,  or  against  such  other  person,  for  it 
proves  a  fact ;  as  if  in  such  case  after  the  death  of  the  deft., 
his  second  wife  sue  for  dower,  such  a  verdict  is  evidence  she 
is  not  his  lawful  wife.    But  if  he  be  acquitted,  it  is  no  evi- 
dence to  support  the  second  marriage,  for  it  proves  no  fact ; 
for  he  may  be  acquitted,  because  he  had  reason  to  believe  his 
first  wife  was  dead  be.,  without  supposing  the  second  mar- 
riage a  legal  one.     A  former  judgment  is  a  bar,  if  pleaded,  not 
if  given  in  evidence  on  the   general  issue,  as  then  the  deft, 
leaves  all  to  the  jury.    2  Bar.   &;.  Alderson,  262 ;   3  East, 
365. 

$  6.  Rule  5.  Another  general  rule  is,  if  the  crown  or  govern-  JP'^^*^*^' 
ment  on  an  information  in  rem,  in  a  proper  court,  has  judgment,  shoU,*see  a. 
it  is  conclusive  evidence  to  vest  the  property  in  the  public,  8. 
*^  and  not  to  be  controverted  in  a  civil  action,"  on  seizure.  And 
see  Ch.  187,  a.  14,  s.  20.     First  action  bars  a  second.  8 
Johns.  R.  453,  470 ;  9  Do.  232. 

§7.  Rule  6.    Another  general  rule  is,  that*  where  the  S?**;^'*^ 
matter  in  dispute  is  a  question  of  public  right,  all  persons  in  e.  a^.— 3  d. 
the  same  situation  as  the  parties,  are  afiected  bv  a  verdict  on  k,  £.  82, 83, 
the  point,  "  and  it  is  evidence  to  support  or  de^at  the  right  ^^/'phii 
claimed.     Thus  a  verdict  finding  the  right  of  a  city  to  toll,  £v.  46, 47.1i 
the  right  to  elect  a  church-warden,  a  customary  right  of  com-  ^P-  w.  288, 
mon,  the  liability  of  a  parish  to  repair  a  particular  road,  a  pub-  ^^nlon 
lie  right  of  way,  or  the  like,  is  evidence  for  or  agamst  the  cus-  Ch.  90,  a.  4,' 
torn  or  right,  though  neither  of  the  litigating  parties  are  nam-  ^f^J^I^'gS"''*^'' 
ed  in,  or  claim  under  those  who  are  parties  to  the  record."  4,1.3^15' 
1  Barnwall  &  Alderson,  87  :  1  Phil.  E.  243.  e.^,  47I.-- 

10East,2SMl, 
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Ch.  96.  §  8.  Rule  7.    And  it  is  another  rule,  that  a  Terdict  is  no 

wfrT.  1.  evidence  uotil  final  judgment  be  entered  upon  it;    fiortiM 

\,^v^^  judgment  entered,  it  may  be  arrested.    The  verdict  set  aside 

1  stra.  102,  j^e.  2  Bin.  70;  2  Esp.  R.  648,  Garland  v.  Scoones,and  650 ; 

Waller '  Willes,  367 ;  Bui.  N.  P.  243. 

M  Ferran  v.  Rule  8.  A  verdict,  finding  a  fact  contrary  to  what  the  par- 

Taylor.  ^j^g  ^^^^  j,  ^^jj^     3  Cranch,  270. 

^*^^^Wf,^  ^  9.  The  judgment  of  an  ecclemastical  court  in  Engla&d, 
SIB  to  320.1—  making  void  a  first  marriaee,  is  no  bar  to  an  indictment  for 
y  Co.  119.  bigamy  at  common  law,  if  the  woman  marry  a  second  hus^ 
band  living  the  first.  And  the  conviction  of  the  principal  is 
res  inter  aiio$  oeto,  as  to  the  accessary,  and  he  may  contro* 
vert  every  part  of  it  as  to  law  or  fact.  Sundry  cases,  Foster's 
C.  h.  366  to  368  ;  1  Phil.  Evid.  248,  249. 

^  10.  .^  verdict  on  misjoined  counti.  This  may  be  fi>r  the 
pit.  on  those  counts  well  joined,  and  for  the  deA.  on  the 
others,  and  then  there  will  be  no  cause  for  arresting  the  judg- 
ment. Was  an  action  against  a  sheriff  for  a  false  return,  the 
first  six  counts  were  in  tart,  and  the  four  last  in  Oinmpml, 
Verdict  for  the  ph.  00  the  first  six,  and  for  the  deft,  on  die 
last  four,  motion  in  arrest  of  judgment,  because  the  declan- 
tion  was  bad  ab  iniiio^  and  this  verdict  could  not  cure  the  defect; 
and  referred  to  Bage  v.  Bromuel,  3  Lev.  99.  But  the  ooun 
said,  that  case  had  had  its  day,  and  it  was  time  it  should  cease, 
and  referred  to  Eddowes  «.  Hopkins,  eked  Ch.  183,  a.  5,  s. 
10;  Hancock  9.  Hay  ward,  cited  Ch.  137,  a.  13,  s.  6  ;  Wil- 
Itams  V.  Bruden,  cited  Ch.  184,  a.  9,  s.  10;  priacipal  case  2 
Maule  b  Sel.  R.  533. 

$  11.  Date  of  a  judgment  to  be  explained  by  parol*  As 
where  the  record  of  one  has  been  made  up  generally  of 
the  term  in  which  rendered,  evidence  aliunde  is  admissible  to 
prove  the  precise  day  on  which  rendered.  2  Day's  Ca.  26S, 
Young  V.  Kenyon  ;  Ch.  93,  a.  2,  s.  6. 

A  judgment  or  decree  of  a  court  b  conclusive  on  the  par- 
ties, until  disaflkmed  on  appeal,  or  set  aside  in  a  due  course 
of  law.  1  Day's  Ca.  179,  Bush  s.  Sheldon ;  1  Phil.  Evid. 
243,  244,  245. 

^  12.  Verdict  for  one  mill,  no  judgment  can  be  entered,  and 
if  entered  is  erroneous,  though  for  costs  only.  3  Caines'  R. 
81,  Brown  e.  Smith. 

(^  13.  A  judgment  is  void  entered  in  vacation  at  a  judge's 
chambers,  under  the  statute  of  Feb.  20,  1794.  1  Penning. 
151,  Penn  e.  Meeks. 

^  14.  A  nian  cannot  collaterally  question  a  judgment  of  a 
court  of  law,  or  a  decree  in  equity,  to  which  he  is  a  party. 
Hence,  no  action  lies  for  getting  a  decree  by  false  and  forged 
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•tidenoe  while  in  forc^,  for  such  tction  would  impeaoh  it.  3    Cb.  96. 
Day's  Ca.  30,  Peck  v.  Woodbridge.  Art.  1. 

^15.  Two  are  sued  oo  a  joint  contract,  one  is  defaulted  ^^.^'-v*^^ 
and  the  other  has  a  verdict,  Judgment  must  be  for  both.    3 
Day's  Ca,  306,  Chaoplin  v.  Tilley. 

%  16.  The  Supreme  Court  m  Connecticut  has  an  equitable 
jurisdiction  over  judgments  entered  on  bonds  and  warrants  of 
attorney ;  and  on  a  creditor's  application,  stating  a  judgment 
had  been  fraudulently  entered  up  on  a  bond  and  warrant  of 
attorney,  an  issue  was  directed  between  the  parties  to  xxy  the 
truth  of  the  allegation,  and  the  pit.  was  held  to  prove  the  con- 
sideration of  the  bond,  and  the  creditor  allowed  to  iubpoena 
witnesses  in  the  name  of  the  deft  to  attend  the  trial.  9  Johns. 
R.  80,  Frazier  v.  Frasier. 

^17.  After  a  verdict  finding  a  promise  intended,  a  conside-  2  Bay's  Ca. 
ration  was  proved.  Kirby,  402,  Hall  v.  Crandall.    An  infant's  ^^' 
appearance  by  attorney  cannot  be  taken  advantage  of  after 
verdict.  Id.  407. 

(^18.  Verdict  for  the  ph.,  for  the  demanded  premises,  the 
premises  in  dispute  are  intended.  Kirby,  407*  A  verdict  is 
not  vitiated  if  the  jury  mistake  the  law  or  evidence,  as  in  Con- 
necticut they  are  judges  of  both.  Id.  422,  Witter  v.  Brew- 
ster. On  a  speciid  verdict  the  court  cannot  intend  any  thing 
not  found.    1  Caines'  R.  60. 

<^  19.  Ferdkt  sufficiently  certain.    In  ejectment  for  two  2  Day's  c«. 
pieces  of  land,  described  by  metes  and  bounds  ;  verdict,  the  J^ailamT 
deft,  has  done  wrong  and  disseizin  as  in  the  pit's,  declaration 
alleged,  so  far  as  respects  the  pit's,  right  in  his  mother's  dower, 
so  find  for  him  ;  this  finding  is  certain  enough.   Assault  and  Kirby,  426, 
battery.  Plea  in  abatement,  ph..  was  a  runaway  negro,  a  slave  ^^^i*  ^  »i-  n- 
for  Ufe,  trav^ng  without  a  pass,  and  being  found  by  the  deft.     ^'^^' 
at  the  city  of  N.  was  taken  up  to  be  examined  by  the  proper 
authority,  and  that  neither  party  lives  within  the  jurisdiction  of 
N.  Replication,  the  pit.  lives  within  the  jurisdiction  of  N.,  and 
traversed  he  was  a  slave.    Verdict  for  the  pit.  good,  though  it 
omitted  the  part  statbg  the  pit.  was  a  runaway  negro,  that  not 
being  a  material  part  of  the  issue.  Pit.  lays  several  breaches  ; 
plea,  a  discharge  of  part ;  issue  on  the  residoe  ;  general  verdict  i  ^^f^  Ca. 
for  the  pit. ;  court  intends  it  found  damages  only  for  the  ^chapmam 
breach  not  covered  by  the  special  plea.    Verdict  cures  the  — iDay^sCa. 
want  of  averring  notice  in  a  declaration  in  assumpiU  against  a  '^^  Spencer 
town  for  maintaining  one  of  its  paupers. 

^  20.  Nat  iuffidently  certain  ^.  Trespass  against  several  Kirby,  124. 
defts.  who  severally  plead  not  guilty.    Verdict  finds  for  the 
ph.,  omitting  to  mention  two  of  the  defts.  Verdict  set  aside,  as 
not  conforming  to  the  issue.  Kilbum  v.  Waterous. 
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Ch.  96. 
Art.  2. 


2  Day's  Ca. 
12,  Dinslow 
V.  Moore. 

1  PeoDiog. 
273,  Whit- 
lock  V.Tomp- 
kins. 

3  Day's  Ca. 

479,  Hunt- 
ington V. 
Todd. 

6  JobRB.  R. 
68,  Root  V. 
Sherwood. 


1  Mor.  E.  98. 
— Ld.  Raym. 
730,  Pike  v 
Croaob. — 
1  Pbil.  Evid. 
245,246. 


Boll.  N.  P. 
232.— 1  Phil. 
Evid.  246.— 
1  Mun.  437. 


1  Mor  E.  99. 
-.1  Phil.  Ev. 
246,  247. 


Hard.  472.— 
1  Mor.  E.  98, 
Rasfaworth  v. 
Pembroke. — 
Bull.  N.  P. 
233.— Hard. 
472.— 1 
Phil.  Et.  249, 


Found  in  the  Superior  Court  a  wiU  was  executed  bj  the 
testatrix,  and  subscribed  by  three  witnesses,  all  in  her  pre&* 
ence  ;  this  verdict  does  not  6nd  a  good  will.  But  finding  the 
devisee  did  by  threats  and  flattery  bduce  and  coerce  the 
testator  to  execute  the  will,  is  a  good  finding,  as  this  word, 
coerce,  gives  a  clear  meaning  to  the  words,  threaU  and  flat^ 
tery,  and  shews  they  were  unlawful.  So  by  fair  construc- 
tion the  verdict  was  deemed  sufficiently  certain.  Qttt  tern 
for  three  several  penalties,  thirty  dollars  each ;  verdict  for  one 
penalty  not  stating  for  which  oflfonce,  bad  and  too  uncertain. 

^21.  After  verdict  in  assumpsit  the  promise  alleged  may 
be  considered  as  an  express  or  even  a  written  promise. 

$  22.  There  is  no  legal  verdict  but  a  public  one  delivered 
in  open  court,  and  until  it  is  received  and  recorded  the  jurors 
may  alter  it,  though  the  parties  agree  the  juiy  may  deliver  a 
sealed  verdict ;  and  the  jury  may  be  polled  when  tliey  ^ve 
in  their  verdict. 

Art.  2.  English  cases  ^c,  as  to  privies.  <^  1.  A  verdict  for 
or  against  the  lessee,  is  evidence  for  or  against  him  in  rever- 
sion. So  a  verdict  for  him  in  remainder  is  evidence  for  a 
subsequent  remainder-man  in  the  same  deed  ;  for,  though  be 
does  not  claim  under  him  for  whom  the  verdict  was  given,  yet 
he  claims  under  the  same  deed,  and  the  same  pit.  is  in  both 
actions.  2  Mod.  142,  as  to  privies. 

^  2.  If  there  be  a  trial  of  title  between  A,  lessee  of  E,  ph., 
and  B,  deft.,  and  a  verdict  against  B,  and  afterwards  a  trial  oif 
the  same  title  between  C,  lessee  of  £,  ph.,  and  B,  deft.,  G 
may  give  said  verdict  in  evidence  against  B,  for  the  verdicts  in 
both  actions  are  on  the  same  point.  But  there  is  no  privity 
between  the  executor,  and  heirs  and  devisees. 

<§  3.  A,  lessee  of  B,  brings  ejectment  against  D,  and  ver- 
dict for  D.  This  is  evidence  against  B,  for  possession  of  B's 
lessee  is  his  own  possession,  as  the  lessee  only  holds  in  B's 
name,  and  B  in  such  case  may  give  any  matter  in  evidence  as 
well  as  A.  Hence,  as  A  has  the  possession  of  B  as  his  bailiff) 
if  there  be  a  verdict  against  that  possession,  it  concludes  B,  for 
he  had  liberty  to  cross-examine  as  well  as  A.  But  according 
to  Glynn  J.  it  is  different,  if  A  be  tenant  for  life,  and  B  rever- 
sioner, for  then  A  has  an  independent  estate,  and  is  seized  in  bis 
own  right,  aad  may  pray  aid  or  not  of  the  reversioner,  and  if 
not,  he  cannot  interfere. 

^  4.  In  this  authority  it  is  stated,  as  above,  that  a  '^  person 
that  is  not  prejudiced  by  a  verdict  can  never  give  it  in  evi- 
dence, though  his  title  turns  upon  the  same  point,"  because  if 
a  stranger  to  the  fact,  it  is  res  nova,  between  kim  and  the 
deft. ;  and  if  no  prejudice  to  the  pit.  bad  the  verdict  been,  as 
250.-^1  MuB.  396,  Cbapman  t.  Cbapinan.--4  Wheat.  213, Burr*.  Grata. 
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It  mighty  the  other  way,  he  can  have  no  benefit  from  it,  for  as    Ch.  96. 
the  cause  is  a  new  matter  between  the  parties,  the  jury  ought     Art.  2. 
not  to  be  influenced  by  a  former  verdict,  which  supposes  the  V^VV^ 
cause  already  decided.    As  if  A  prefers  a  bill  against  B,  and 
B  one  against  A  and  C  as  to  the  same  matter,  and  a  trial  at 
law  is  directed,  C  cannot  give  in  evidence  the  depositions  in 
the  cause  between  A  and  B,  but  it  must  be  tried  entirely  as  a 
res  nova. 

§  6.  A  verdict  for  or  against  a  ph.,  with  proof  of  the  evi-  *j.^p^/?' 
dence  by  him  given,  is  evidence  in  another  action  against  him  £^.i!buIK 
for  the  same  thing.     As  where  a  common  carrier  sues  A  for  N.  P.  243. 
goods  delivered  to  him  by  mistake,  and  a  verdict  is  for  or 
against  the  pit.,  with  the  proof  by  him  given,  it  is  evidence  in 
an  action  by  the  owner  against  the  carrier  for  the  same  goods ; 
jper  Holt. 

^  6.  Somewhat  on  the  same  ground  stands  a  nonsuit,  with  Boll.  N.  P. 
proof  of  the  evidence  on  which  the  pit.  is  nonsuited.     This  ^S^ittoiSr' 
is  evidence  against  him,  if  he  sue  again  for  the  same  thing.  «.  visiter —^ 
Here  he  is  not  barred  by  verdict,  but  by  his  own  evidence  ^  Mor.  E.  98. 
and  shewing  in  a  former  action. 

Richardson  ».  Williams,  **  a  verdict  in  a  civil  cause  may  be  W  Mod.  319. 
men  in  evidence  in  a  criminal  cause,  but  not  vice  ver$ay 
This  is  not  according  to  modem  practice,  and  very  question- 
able. 

^  7.  It  was  held  in  this  case,  that  a  conviction  here  could  12  Mod.  889, 
be  no  evidence  against  the  warden,  in  debt  on  the  bond,  nor  ^^J^^^^' 
for  the  prisoner,  in  false  imprisonment  against  the  warden,  the  Fleet.— 
because  not  between  the  same  parties;  for  a  conviction  at  the  i  Pbil.  Evld. 
suit  of  the  king,  for  a  battery,  cannot  be  given  in  evidence  in 
an  action  of  trespass  for  the  same  battery,  nor  vice  versa  ;  the 
like  law  of  a  usurious  contract.    And  ^'  no  record  of  convic- 
tion or  verdict  can  be  given  in  evidence,  but  such  whereof  the 
benefit  may  be  mutual,  viz  :  where  the  deft.,  as  well  as  the 
ph.,  might  have  made  use  of  it,  bring  it  into  court  and  give  it 
in  evidence,  in  case  it  did  make  for  him.  So  if  the  record  had 
been  for  the  pit's,  advantage,  and  he  could  not  give  it  in 
evidence,  the  deft,  shall  not  give  it  in  evidence  for  that  very 
reason." 

^  8.  *'  A  judgment  or  decree  of  the  same  court,  or  of  one  of  2  w.  n.  827 
concurrent  jurisdiction,  directly  upon  the  point,  may  be  plead-  Hitchios  v. 
ed  as  a  bar,  or  given  in  evidence,  as  conclusive  between  the  same  Sj"l'^!^l?., 
parties  upon  the  same  matter  directly  in  question."  As  if  A  bring  E^^a.  254/ ' 
trover  to  recover  personal  property,  and  verdict  is  against  him  Slade's  t 


on  the  merits,  this  verdict  is  conclusive  evidence  in  an  action  of  CoIn^D^  a"" 
assumpsit  for  money  had  and  received  between  the  same  par-  tion  k  d?— .^ 
ties,  to  recover  the  money  produced  by  the  goods  5  for  though  ^  Mod.  319, 
ten— Stra.  128.— See  Ch.  179,  a.  9,  cases.— Ch.  166,  a.  ft,**" 
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Ch.  96«    a  difierent  form  of  action,  it  is  one  id  the  same  degree,  is  the 
Art.  3.     same  question  of  property,  and  judgment  directly  upon  the 
V^y^^    point.    All  personal  actions  are  of  the  same  degree.    Recov- 
ery in  trespass  is  a  bar  in  trover.  2  Mod«  318,  319. 
6  Co.  7,  Fer^      ^  Q.  jjm  j^  real  actions  a  judgment  in  one  action  does  not 
Sr£a^^s»4.    operate  as  a  bar  to  another  of  a  higher  nature,  than  that  in 
which  it  was  given,  because  the  one  of  a  higher  nature  goes 
on  a  new  and  higher  point  of  title.     The  first  binds  to  the  ex* 
tent  of  tlie  point  tried. 
Peake's  E.  ^  10.  A  judgment  of  a  court  of  exclusive  jurisdiction  direct- 

STei^     ly  on  the  point,  is  conclusive  upon  the  same  matter  between 
6  Co.  TrFer-  the  same  parties,  combg  incidently  in  question  in  another  court 
rer's  case.—   for  a  different  purpose.   But  neither  the  judgment  of  a  concur- 
^(S.  wJ'  ^^^^  ^'^  exclusive  jurisdiction  is  evidence  of  any  matter  which 
came  collaterally  in  question,  though  within  their  jurisdiction, 
or  of  any  matter  incidently  cognisable,  nor  of  any  matter  to  be 
inferred  by  argument  from  the  judgment. 
Art.  3.  Judgments  in  rem  ^c. 

2W  Bi  977      ^  ^'   '^  ^^^^  ^^^  ^^  ^^^  ^^^^'  ^^^  ^^  custom-house  officers 

Scott  V.       '  orderly  seize  goods  in  one^s  house,  and  they  are  condemned 

ShAarmtn ;    in  the  Exchequer^  the  property  is  vested  in  the  crown,  and  by 

PleuanceV  '^^^^^^^  from  the  time  of  the  seizure;  and  so  conclusively,  that 

1176.— 2  Esp!  neither  trespass  or  trover  will  lie  against  such  officers  again  to 

5^244°'"  ^'   ^  ^®  "S'^^  °^  forfeiture.  The  seizure  and  the  two  proclama- 

*  ^  tions  are  good  evidence  of  notice  to  the  owner  of  the  pro- 

l^eedings  on  the  libel  or  information  in  rem^  and  he  then  has 

notice  to  defend,  though  not  personally ;  but  the  officer  must 

act  in  his  own  department,  and  be  the  proper  officer  to  seize* 

3  Stra.  952,  Home  v.  Boosey ;  3  Wheaton,  78. 

Peake*tE.33,      ^^^  ^^  assault  and  battery  justified  a  maihem  done  by  him 

Lane  v.  Deg-  as  an  officer  in  the  army,  for  disobeying  orders,  and  gave  in 

N  ^"7?!!^^   evidence  the  sentence  of  the  council  of  war,  upon  a  petition 

East,  166.—   against  him  by  the  pit.,  and  the  petition  being  dismissed  by  the 

See  Ch.  40,  a.  sentence,  it  was  holden  to  be  conclusive  evidence  in  favour  of 

eh.227^'a^  the  deft.     So  in  an  action  on  a  policy  of  insurance,  with  a 

8. 30&C.—  '  warranty,  that  the  ship  was  Swedish,  the  sentence  of  a  French 

f  8— f'phil'  ^^'^^^^^V  court,  condemnmg  the  ship  as  English  property,  was 

£v.  278  &c.    holden  conclusive  evidence.      So  in  an  action  of  trover  for 

goods,  judgment  of  condemnation  apon  an  information  in  the 

Exchequer^  would  be  conclusive.     But  in  these  cases  the 

judgment  or  decree,  must  be  ex  director  and  not  in  a  eoUater- 

€d  way. 

Peake*t  £.66.      ^  ^*  "  ^^  ^^^®*  where  every  person  has  an  opportunity  of 

11  State  Tri-  coming  into  court,  and  bemg  made  a  jparty  to  the  suit,  as  in  all 

alt,  218.         proceedings  in  remj  and  probate  of  wills,  the  sentence  or 

grant  of  probate  binds  all  persons ;  and  none  can  be  permitted 

cb.^32,  a.  I,   ^  impeach  the  proceedings  in  another  suit,  when  it  comes  in- 
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cidemally  iq  question.     A  judgment,  or  decree,  obtained  on    Ch.  96. 
false  and  fraudulent  suggestions,  is  void.     14  Johns.  R.  121,    Art*  3. 
Borden  ».  Fitch.  ^^-^-v-^^p/ 

^  3.  As  to  the  effect  of  a  foreign  Judgment,  see  Debt  upon  5**2^^7 
judgments,  Walker  v.  Whittier  b  al.     And  in  this  case,  in  ^^  ^^     * 
Ridgeway,  it  is  said  the  effect  of  a  foreign  judgment  is  not  a  Burkeley. 
plea  in  bar  in  equity  ;   but  may  be  conclusive  in  evidence,  in 
a  court  of  law  or  equity.    Judgment  against  the  principal  is 
ru  inter  alioSf  as  to  the  accessary.     F.  C.  L.  365. 

$  4.  The  court  held,  the  owner  cannot  maintain  trespass  6  D.  &  £. 
for  a  ship  seized  under  the  navigation  act,  12  Ch.  II.,  c.  18,  as  *^^  Wiikina 
forfeited,  though  no  judgment  of  condemnation  be  entered  ;  ''    ^^^^  ' 
because  the  seizure  divested  the  property  out  of  the  owner ; 
but  '*  the  seizure  must  be  taken  to  be  on  lawful  grounds."    It 
seems  naturally  to  follow,  if  there  be  no  forfeiture,  there  is  no 
divesting  of  the  property  out  of  the  owner,  as  the  divesting  is 
said  to  be  for  the  forfeiture,  and  if  no  divesting,  then  he  may 
have  trespass  for  the  seizure  ;  here  the  property  was  seized, 
as  forfeited,  this  the  pit.  admitted ;   and  Buller  J.  said, ''  the 
pit.  might  have  put  the  matter  in  issue,  and  then  the  facts 
might  have  been  inquired  into." 

%  5.  In  this  case  also  it  was  held,  that  '*  by  navigating  con-  6  Mod.  191^ 
trary  to  the  navigation  act,  the  property  is  divested  out  of  the  f***^"^^ 
former  owner,"  as  it  is  forfeited  by  so  navigating,  though  the  e?ead. 
sentence  is  passed ;  but  then  it  must  appear  the  navigating  was 
contrary  to  the  act  so  as  to  work  a  forfeiture.     Same  case  in 
Salk.  223 ;  and  12  Mod.  92. 

$6.  In  this  case  it  was  decided,  that  a  condemnation  0f2w.Bl.in4, 
goods  by  commissioners  of  excise,  was  not  conclusive  evidence  piMMDce* 
to  a  jury  in  an  action  of  trespass ;  nor  in  such  an  action  does 
the  anut  probandi  lie  on  the  pit.  but  on  the  officer.     On  this 
point  of  forfeiture,  see  Johns.  R.  134 ;  2  Crancb,  64, 170;  3 
Cranchy  210,  499 ;  1  Cain.  566,  special  pleas. 

{^  7.  A  condemnation  in  our  Circuit  Court,  and  other  courts, 
having  legal  power  to  condemn  forfeited  and  seized  goods, 
must  have  the  same  effect  as  a  condemnation  in  the  Exchequer j 
that  is,  to  bind  the  property  against  all  parties,  where  the  pro- 
ceedings are  in  rem  ; — ^proceedings  against  the  thing  include 
all  concerned  in  it. 

§  8.  Officers  enter  houses  to  seize  run  goods  &c.,  at  their  eh.  ns  aiss 
peril  of  finding  some  there.     See  2  Stra.  820 ;  3  Wils.  434 ;  s.  I8.^h.96) 
and  3  Wils.  63.  Where  a  verdict  is  evidence,  tliough  no  judg-  ••  ^  ■•  7- 
ment  be  entered  on  it. 

§  9.  How  far  decrees  of  condemnation,  in  foreign  courts  of 
admiralty,  are  conclusive  on  the  parties,  and  others,  see  Ch. 
40,  a.  17,  where  the  English  cases  on  this  head  are  generally 
collected.    See  also  Estoppels,  Ch.  160. 

VOL.  III.  66 
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Ch.  96.  ^  10*  A  verdict  as  to  a  public  foot-way  against  A  is  admi^- 
JirL  4.  sible  evidence  in  an  action  as  to  A  against  B.  As  in  ire$pasM 
v^^-N/^^^  dausum  fregit ;  sundry  kinds  of  ways  pleaded,  among  others 
1  Emt,  8M,  j  common  public  foot-wcty  ;  and  to  negative  this  way  a  record 
•on.— See  a.'  ^^^  admitted  of  another  action  by  the  pit.  against  one  Brown 
1,  t.  7.—  for  a  trespass  in  the  same  close,  and  therein  a  like  way  justified. 
2WU8  ^11  '<  The  defts.,  in  both  cases,  stood  in  the  same  relative  situation. 

1  Phil.  £t!     In  the  case  of  customary  commoners,  a  verdict  in  an  action  for 
sp^Bul.  N.  or  against  one,  is  evidence  for  or  against  another  claiming  in 

2  Miin.  107.   ^^  ^^^®  ''^S^^  9   ^  ^°  other  cases  of  public  prescription." 

The  common  objection  was  made,  that  a  verdict  can  be  given 
in  evidence  only  between  the  same  parties,  and  a  reputation  is 
evidence  as  to  a  way  in  such  a  case. 
Ch  96  a  8  %  ^^*  Where  one  is  bound  by  record  on  notice.  B  sold  a 
8.7!—]  Johns.  b«rse  to  A,  and  warranted  him ;  the  owner  sued  A,  and  re- 
R.  617,  Bias-  covered  judgment  against  him  ;  then  A  sued  B  on  his  war- 
cock'-l-^^  ranty.  A,  in  the  owner's  suit  against  him  had  given  B  notice 
2  Ha^w.  361.  be  might  defend.  Held,  the  record  against  A  might  be  given 
—7  Cranch,  jn  evidence  in  this  action  against  B.  See  Ch,  119,  a.  8,  s.  4; 
^'  7  Johns.  R,  168 ;  6  Johns.  R-  158. 

Akt.  4.  American  Case$. 

Mass.  Com-        ^  I  •  Benjamin  Waite  brought  ejectment  against  John  Quim- 

berland,  July  by,  to  recover  part  of  Ammoncongan  falls,  in  Presumpscut 

^mby*  a  J.  ^''^^y  ^  Falmouth.    In  this  action  one  who  had  warranted  the 

Court.  '   '  '  lands,  on  being  released  by  the  pit.,  was  admitted  a  witness 

for  him.    The  deft,  claimed  under  a  deed  that  was  executed 

in  1766,  when- neither  grantor  nor  grantee  was  in  possesaon, 

and  so,  in  the  opinion  of  the  court,  the  deed  was  void,  as 

Waite  then  had  an  adverse  possession,  claiming  title.    Verdict 

and  judgment  for  Waite,  the  pit. 

Mayo  V.  ^  ^*  Iq  the  same  court,  July  1799,  one  Mayo  brought  eject- 

Quimby,  July  ment  against  said  Quimby,  to  recover  the  same  lands,  and 

'       .     rather  more  ;  said  Waite*  and  Mayo  were  tenants  in  common: 

and  the  court  held,  that  the  verdict  and  judgment  for  said 

Waite,  so  tenant  in  common  with  Mayo,  against  Quimby,  were 

evidence  in  this  second  action,  and  decided  it  as  far  as  they 

extended ;  but  as  Mayo  sued  for  more  land  than  was  tried  in 

Waite's  action,  the  court  held,  he  must  go  on  to  trial  as  to  the 

surplus.     This  admission  of  the  verdict  and  judgment  was  on 

the  ground  Waite  and  Mayo  were  privies^  being  tenants  in 

common.      But  quare.     They  were  not  customary  tenants, 

but  their  titles  distinct. 

2  Mass.  R.  ^  3.   In  this  action  the  court  decided,  that  judgment  for 

^^^\       costs,  (never  taxed,)  for  the  deft,  in  formedon  in  descender 

-^Co.  8,      ^&s  a  bar  to  a  writ  of  entry  sur  disseizin^  for  the  same  lands, 

Ferrer's  case,  brought  by  the  same  demandant  against  the  son  and  heir  of 

Tsid?  w^ ""  the  tenant  in  the  first  action  5  the  record  of  the  verdict  and 
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judgment  tec.  in  the  first  action  was  specially  pleaded  b  bar    Ch.  96. 
of  the  second  ^action,  and  an  attested  copy  of  the  record  of   Art.  4. 
the  first  was  produced  whereon  the  plea  was  grounded  ;  one  V«^W.^ 
argument,  if  the  judgment  was  erroneous  it  could  be  avoided 
b  u  by  writ  of  error,  not  by  plea. 

4.  Between  parties  and  privies  in  a  former  suit,  verdicts  2  Wash.  64, 
are  cimcluaive  evidence.  A  verdict  which  found  the  mother  ^^^  ^' 
a  slave,  is  conclusive  evidence  of  the  slavery  of  her  son,  un* 
less  it  can  be  shewn  that  he  or  his  mother  was  manumitted, 
subsequently  to  said  verdict.  After  verdict,  every  asiumptii 
in  the  declaration  is  to  be  taken  as  an  express  assumpsit.  1 
Cranch,  341. 

^  6-  A  verdict  on  which  a  judgment  is  rendered  is  conclu-  |^2'  p  *'• 
sive  evidence  in  any  subsequent  action  between  the  same  par-  tonv.iiaryey. 
ties,  or  their  privies ;  the  same  point  coming  in  question,  though  — Bay.£v^. 
the  lands,  or  other  thing  in  controversy, be  not  the  same ;  the  ^^^^j^^^^ 
land  or  thing  being  different  makes  no  odds,  if  the  title  be  not  legally  b« 
the  same,  and  the  parties  in  the  first  action,  or  theur  privies,  jn^^  of 
be  the  parties  in  the  second,  eJ^oDiy, 

'   $  6.  If  A  be  insured  by  several  underwriters  on  the  same  caMtof  cm- 
policy,  and  sue  one,  and  all  agree  to  be  bound  by  one  verdict,  fj^^  ^i^ 
the  verdict  obtamed  by  the  pit.  agamst  the  one  sued,  is  good  rotten  v.  ' 
evidence  against  each  of  the  other  underwriters  in  suits  against  Caldwell,  cit- 
them.    It  was  objected,  the  deft., in  the  second  action,  had  no  ^^^^'^^' 
opportunity  to  cross-examine  the  evidence  on  which  the  ver- 
dict in  the  first  was  founded  ;   and  the  court  said,  the  second 
deft,  was  bound  by  his  agreement  to  be  bound  by  <Hie  verdict, 
^'  which  is  certainly  the  only  ground  for  ofiering  the  evidence 
(ttoposed  by  the  pit's,  counsel ;"  and  this  agreement  was  bind- 
ing, though  made  by  a  broker  mutually  employed  ;  and  under 
it  *'  all  the  underwriters  were  equally  entitled  to  interfere  in 
the  former  trial,  and  to  cross-examine  the  witnesses  then  pro- 
duced ;"  but  this  evidence  is  not  conclusive. 

'^  7.  A  verdict  may  be  received  in  evidence,  though  not  l  Hen.  k,  M. 
between  party  or  privy  to  the  present  action,  to  prove  a  pit's,  l^^^l^g^^'^ 
right  to  freedom.     A  decree  introductory  to  a  tide,  how  used. 
4  Wheatqn's  R.  220. 

§  8.    The  court  decided,  that  the  decree  of  a  Probate  i  Day,  170, 
Court  is  conclusive  upon  the  parties  until  disaffirmed  on  ap-  |be|aoQ  v. 
peal,  or  set  aside  in  due  course  of  law,  and  cannot  be  inquir-    ^  ' 
ed  into  collaterally. 

()  9.  A  recovered  judgment  before  one  justice  of  the  peace,  3  johns.  R. 
and  sued  that  judgment  before  another,  in  New  York,  and  429, 
produced  the  certificate  of  the  first  under  his  hand  and  seal,  sjj^rnmn*^' 
and  proved  his  handwriting,  on  a  plea  of  nul  tiel  record;  held 
not  sufficient,  but  that  the  certificate  should  be  produced  by 
the  justice  Umself,  or  a  sworn  copy  of  his  minutes  be  pro- 
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Ch.  06.    duced.   This  decision  must  have  been  on  general  primai^es  ; 
Art  4.      our  statute  of  February  36,  1796,  makes  the  attested  copy  of 
v.i^^v^^  the  first  justice  in  this  State  good. 

^10.  Where  a  verdict  against  a  master  for  his  servant's 
acts  may  be  given  in  evidence  against  the  servant ;    see  Mas- 
ter b  Servant,  Ch.  90,  a.  9. 
2  Johns.  R.         $  11.    Original  decree  in  chancery  must  be  produced  ^re. 
280,  Wilson    Held  in  this  case,  it  must  be  produced  in  a  trial  in  a  court  of 
9.  Conine.      ]^^^  ^  j  ^^  exemplification  of  it  is  not  sufficient ;   and  an  ex- 
ecution (torn  chancery  is  not  evidence,  without  producing  the 
original  decree  on  which  founded.  The  answer  of  one  deft,  m 
6  Johns.  R.     chancery,  is  no  evidence  against  his  co-deft.   Interest  allowed 

4i2,  490.  jjjj  trQVCT^ 

8  Johtoa  R         Other  pojnts  on  which  a  verdict  and  judgm^it  is  binding 
8ft,  91.  *    '    or  not,  see  1  Hen.  b  Mun.  387  ;  4  Dall.  120 ;  5  Esp.  R.  58 ; 

1  Wash.  306  ;  4  DaU.  436  }  9  Ves.  J.  609  ;  2  DalL  125 ;  1 
Dall.  141. 

Debt  is  not  mamtainable  on  a  judgment  in  another  State 
against  bail,  where  the  proceedings  were  by  attachment  of 
goods  without  personal  notice.  This  was  an  action  of  debt 
on  a   judgment  of  the  Superior  Court  in  New  Hampshire* 

9  Hum,  R.      The  ph.,  Bisseily  an  inhabitant  of  that  State,  broo^t  tres- 
4«2,  BisseU  v.  pass  dc  bonis  asporiatie  against  Briggs,  and  one  Joseph  Gair, 

"^'  since  deceased,  inhabitants  of  Massachusetts,  and  arrested 

theni  personaUy  in  New  Hampshire,  where  they  happened  to 
be.  They  appeared,  pleaded  to  the  action,  and  defended  it ; 
and  judgment  against  them. 

This  judgment  BisseU  now  sues,  and  Briggs  pleads  nil  debet 
and  not  guilty,  and  issues.  The  pit.  proved  his  judgment 
according  to  the  act  of  Congress,  and  the  whole  record  of  his 
action,  by  which  the  said  facts  appeared.  The  deft,  ofiered  to 
impeach  this  judgment,  and  shew  the  pit.  was  not  entitled  to 
recover  any  damages,  and  if  any,  too  large  damages  had  been 
assessed.  The  whole  cause  was  submitted  to  the  court,  and 
the  court  decided :  1.  That  as  the  New  Hampshire  court  had 
jurisdiction  of  the  cause,  its  decision  was  conclusive,  and  that 
the  regularity  of  its  proceedings  was  not  to  be  called  in  ques- 
tion. 

2d.  If  that  court  had  had  no  jurisdiction  of  the  cause,  the 
justification  would  be  rejected,  without  inquiring  into  the  mer- 
its of  the  judgment.  Hence,  in  this  last  case  the  judgment  is 
impeachable  by  shewing  the  court  had  no  jurisdiction  of  the 
cause. 

3d.  If  such  judgment  in  another  State  be  produced  by  a 
party  to  obtain  the  execution  of  it  in  this  State,  ^*  the  question 
of  the  jurisdiction  of  the  court  rendering  it,  is  still  open  to 
inquiry."     *'  And  if  a  defect  of  jurisdiction,  should  appear,  the 
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party  producing  the  judgment  must  fail,  ivitbout  any  inquiry    Ch.  96. 
into  the  merits/'    '*  But  if  the  foreign  court  rendering  the    Art.  4. 
judgment  had  jurisdiction  of  die  cause,  yet  die  courts  here  v,^^v*^ ' 
will  not  execute  the  judgment,  without  first  allowing  an  inquiry 
into  its  merits. 

4th.  The  courts  of  another  State  must  have  had  jurisdiction 
of  the  parties,  as  well  as  of  the  caus^,  for  its  judgment  to  be 
entitled  to  full  faith  and  credit. 

5th.  The  Judgment  of  a  court  in  another  State,  produced 
here  as  the  foundatbn  of  an  action,  is  not  to  be  viewed  as  a 
foreign  judgment,  because  its  jurisdiction  being  established, 
the  merits  of  the  judgment  are  not  to  be  inquired  into ;  nor  as 
a  domestic  judgment,  as  the  jurisdiction  of  the  court  rendering 
it  is  a  subject  of  inquiry.  But  as  far  as  it  had  jurisdiction  it 
is  entitled  to  full  faith  and  credit,  may  be  declared  on  as  evi- 
dence of  debt  or  of  promise,  and  on  the  general  issue  the  juris- 
diction of  the  court  rendering  it  is  put  in  issue,  but  not  the 
merits.  Judgment  for  the  pit.  Parsons  C.  J.  and  Parker  J. 
for  the  ph.,  Sewall  J.  contra.  The  court  said,  the  judgment 
of  a  court  in  another  State  is  not  a  domestic  judgment,  as  its 
jurisdiction  may  be  the  subject  of  inquiry.  But  is  not  the 
jurisdiction  of  a  domestic  court  the  subject  of  inquiry  f  Sup- 
pose one  of  our  justices  of  the  peace  issues  a  writ  of  right,  and 
in  his  court  gives  judgment,  the  demandant  recover  1000 
acres  of  land,  is  not  the  jurisdiction  of  his  court  a  subject  of 
inquiry  f 

$  12.  In  this  action  in  the  Supreme  Court  of  New  York,  it  i^^^HubteU 
was  decided,  that  the  judgment  of  the  courts  of  the  other  States  r.  Coadrev. 
are  to  be  considered  only  as  simple  contracts.     Among  all  the  See  l  Dai^ 
various  decisions  that  have  been  made  on  this  subject  this  ^^' 
seems  to  have  been  the  most  unfounded. 

<J  13.  Judgment  of  the  United  States  Circuit  Court,  howcer-  ^^^^*'  ^^^ 
iified.  In  an  action  on  such  judgment  brought  in  a  State  court  p.  jenkio!^ 
of  New  York,  held  the  production  of  the  record  under  the  seal  i  Hayw.  see, 
of  the  court  certified  in  the  usual  form  was  proper  evidence.  ^^7*  q^ 
^  The  judgment  certified  was  rendered  in  Massachusetts.  See  sss. 
Ch.  81,  a.  2,  s. 

§  14.  But  the  record  of  a  court  in  another  State  must  be  Li****,?*-.^**- 
certified  by  the  presiding  judge  of  the  court.     Qw«cre,  is  this  BiagM?     *' 
on  the  ground,  a  State  court  in  one  State  does  not  acknow- 
ledge or  know  a  clerk  of  a  State  court  in  another  Slate  f 

^16.  If  the  deft.,  against  whom  judgment  is  recovered  in  i^'^i^^""' 
trespass,  and  execution  issued,  bring  an  action  of  trespass  sillen  &  al.' 
against  the  officer  for  seizing  goods  on  the  execution,  the  offi- 
cer need  not  prove  the  judgment ;  but  he  must,  if  the  action 
be  brought  by  any  other  person. 


626  EVIDENCE. 

Ch.  96.  §  16.  The  sentence  of  condemnation  in  a  Court  of  Aiimi'* 
Art.  4*  raky,  is  sufficient  evidence  of  condemnation,  mthout  shewing 
v«4^*v^^^  the  prior  proceedings ;  and  a  copy  of  the  sentence,  under  the 
6M  Gaixte  ^^^  ^^  ^®  court,  signed  by  the  actuary  in  the  register's  ab- 
V.  The  Co-'^  sence,  attended  with  a  deposition  of  a  witness,  proving  the  seal 
lam.  Ins.  Co.  and  signature,  is  good  proof  of  authentication. 
Evil  32a'^'  ^  ^'^'  -^^^  records  J  judgmentif  SfC*  are  authenticaied  in  anr 
8  J  h  R  ^wrts^  further.  The  acts  of  a  foreign  notary  public  are  ad- 
310.-^' Ves.  niitted  without  proof  of  the  seal.  Interpreters  are  always 
jr.  823.—  sworn ;  and  the  act  of  a  consul,  not  on  oath,  as  a  translatioD 
\^^^JL     '^M  is  not  valid.    The  public  seal  of  one  State  is  recognised 

2  Cain.  164.-  and  allowed  in  another,  as  a  part  of  the  law  of  nations.  A 
irS'^^IL     ®^Py  certified  by  a  secretary  of  a  country  in  which  the  tribu- 

3  Cain.  ^al  exists,  b  evidence  only  when  it  is  proved  he  has  officially 
163,  Vandar-  the  custody  of  the  proceedings ;  but  a  certificate  of  the  fact, 
Im  "conT—  under  the  great  seal,  will  be  primd  facie  evidence  of  the  facts 
8  East,  221.-  SO  Certified.  .  The  seal  affixed  must  be  proved  to  be  the  seal 
8  Johns.  R.  of  the  court,  as  .well  as  the  handwriting  of  the  officer  subscrib- 
Ev.^!      °  ^°S  ^c*  9  ^®  Moises  V.  Thorbtoo.     For  the  authentication  of 

a  foreign  judgment,  see  Church  v.  Hubbart,  2  Cranch,  187. 
2  Bin.  709,         ^18.  Court  not  of  reeord'-rproceedings  how  staied.    As  a 
Wilson  9.       court  appointed  by  special  commission,  and  a  deft,  justifies  in 
trespass  under  its  proceedings ;  as  where  a  militia  court  of 
appeals  is  directed  to  be  constituted  of  three  commissioned 
officers,  appointed  by  the  commanding  officer  of  the  regiment, 
and  to  be  under  oadi  to  perform  the  duty  with  fidehty  and 
impartiality,   and  power  is  given  to  such  court  for  certain 
causes,  to  remit  fines  incurred ;  such  is  not  a  court  of  record, 
as  it  has  not  power  to  fine  and  imprison,  but  only  to  remit 
fines.  To  read  its  proceedings  in  evidence,  it  must  be  proved  it 
was  constituted  according  to  the  statute  authorizing  it.    To  do 
'    this  the  commission  of  the  commanding  officer  of  the  regiment 
must  be  produced  :  3.  The  commissions  of  the  officers  com- 
posing the  court :  3*  The  deft,  must  shew  they  were  appointed 
by  such  commanding  officer :  and  4.  That  they  took  the  oath 
prescribed. 
Dongl.  1/7^      ^  19.  When  the  judgment  of  a  foreign  court  is  binding  in 
418  PhUHps'  ^^'^»  ^"^  conclusive  on  the  parties  :  always,  except  when  the 
k  ai.  V.  Hun-  aid  of  our  courts  is  asked  to  enforce  it  by  a  direct   suit 
^^  ^ei*  in  *    ^"  ^^^  judgment ;  then,  and  then  only,  is  it  but  primd  fade 
enorrand      evidence  of  the  demand.     In  all  other  cases  the  sentences  of 
Danv  aases    foreign  courts  receive  entire  faith  and  credit,  and  are  viewed  as 
cited.  conclusive.    It  is  only  in  this  one  case  when  the  foreign  judge- 

ment is  ''  voluntarily  submitted  to  our  jurisdiction^  we  can  treat 
it,  not  as  obligatory  to  the  extent  to  which  it  would  be  obliga- 
tory, perhaps,  in  the  country  in  which  it  was  pronounced  ;  nor 
as  obligatory  to  the  extent  to  which  by  our  law  sentences  and 
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judgments  are  obligalorj :  not  as  conclusivey  but  as  matter  in    Ch.  96. 
pais^  as  consideration  pritnA  facte  sufficient  to  raise  a  prom-    Art.  4. 
ise."   Per  Eyre  C.  J.    This  was  held,  in  regard  to  a  trustee  s^r^/'«^^ 
judgment  in  JPennsylvania,  in  an  action  for  money  had  and 
received,  brought  by  Hunter  &  al.  (defts.  in  error,)  assignees 
of  Blanchard  b  Lewis,  bankrupts,  in  the  Exchequer  Cham- 
ber.   The  judgment  was  in  the  Court  of  Common  Pleas  in 
Philadelphia.    Judgment  in  the  Kings  Bench  was  as  in  Hun- 
ter V,  Potts,  and  affirmed  by  a  majority  of  the  judges,  on  the 
ground  it  was  an  action  between  English  subjects  upon  Eng- 
lish property ;  and  all  the  parties  were  Engli^  when  the  debt 
was  contracted,  and  subject  to  the  English  bankrupt  laws ; 
but  admitted,  the  foreign  judgment  was  conclusive  on  the  par- 
ties ;  but  the  pits,  in  error  recovered  on  it  to  the  use  of  the 
deAs.,  and  it  is  affirmed. 

But  on  this  subject,  the  validity  of  a  judment,  see  Smith  v. 
Lewis ;  also  4  Cranch,  442 ;  1  Cain.  467 ;  1  Johns.  Ca. 
346  : — ^is  a  nullity,  if  it  appear  on  the  face  of  the  record  it  is 
against  a  party  by  default,  not  duly  summoned  at  the  time,  dom- 
iciled abroad,  and  not  subject  to  the  jurisdiction  of  the  court, 
though  the  proceeding  be  authorized  by  the  law  of  the  coun- 
try, as  it  cannot  bind  the  subjects  of  other  countries.  9  East, 
192,  Buchanan  v.  Rucker ;  and  Kilbum  v.  Woodworth,  Ch. 
146,  a.  8,  s.  7 ;  also  1  Day,  168  ;  and  also  Jackson  v.  Jackson, 
1  Johns.  R.  424.  The  divorce  in  Vermont,  and  alimony  to  a 
New  York  wife,  Ch.  46,  a.  9,  s.  17.  On  a  judgment  in  fraud 
of  the  law  of  New  York,  see  Ch.  146,  a.  1,  s.  11, 12,  &c. 

(^  20.  A  record  or  verdict  &c.  is  evidence  only  of  what  was  2  John.  R. 
in  issue,  and  appears  on  the  face  of  it.     A  party  cannot  offer  ^'^/HanS" 
evidence  to  shew,  that  under  it  any  particular  matter  came  in  i  Esp.  R.  4a 
question ;   Sintzenick  v.  Lucas.      And  an  ancestor's  bill  in  TlJi^^'"* 
chancery  under  whom  the  party  claims,  may  be  admitted  in  cq\^^  T  d.** 
evidence  to  prove  a  family  pedigree  stated  in  it.  On  the  same  1789. 
principle,  an  entry  in  a  family  bible,  or  an  inscription  on  a 
tombstone,  is  admitted. 

^21.  Judgment  in  one  Siaie  conclusive  in  aU.    This  was  Jg^^'SJa^'j, 
debt  brought  in  the  District  of  Columbia,  on  a  judgment  of  the  Durgee.— ^' 
Supreme  Court  of  the  State  of  New  York.     Held,  nil  debet  16  Johns.  R. 
a  bad  plea,  and  nul  tiel  record  the  true  plea.     For  the  same  ^fpitchr**" 
force  and  effect  the  judgment  has  in  Pfew  York,  it  has  in 
every  State  in  the  Union  ;  also  in  this  district,  as  by  the  con- 
stitution of  the  United  States  and  acts  of  Congress,  May  26, 
1790,  and  March  27,  1804.    This  point  now  seems  to  be 
well  settled  after  a  great  diversity  has  appeared  ;  but  Johnson 
J.  dissented.    Same,  6  Wheaton,  129. 

$  22.  Same  principle  as  in  the  last  case,  and  further,  what-  8  Wheat.  R. 
ever  plea  must  be  pleaded  in  the  State  in  which  the  judgment  ^  vlJS*^'^, 
«  Del. 
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Ch.  97.  .is  renderedi  must  be  pleaded  in  every  other* State  ;  mt  can 

Art*  1.     any  other  be  pleaded  therein.   And  in  such  cased  an  exempli- 

V^^vx^  fication  of  the  original  record  is  sufficient.   See  15  Johns.  R« 

121. 

2  Wheat.  R.       ^  33.  The  verdict  must,  in  substance,  conform  to  the  issue, 

•oD'tTuiTited  ^^^  ^^^  ^®  whole  of  it,  the  court  onljr  direct  the  form.     As 

States.  in  debt  on  bond,  and  in  the  issue  are  involved  facts  shewing, 

if  true,  the  obligor  unladed  a  cargo  at  some  certain  place,  and 

the  verdict  only  finds  the  bond  is  his  and  he  owes  such  a  sum. 

Verdict  is  bad :  2.  A  cause  cannot  be  removed  to  the  Circuit 

from  the  District  Court,  till  final  judgment  or  decree  in  it ; 

but  too  late  to  object  after  verdict  in  the  Circuit  Court.     Is 

conclusive  only  as  to  parties  and  privies.    1  Wheat.  R.  6  ;  7 

Cranch,  271,  273.    If  the  jury  do  not  find  a  general  verdict, 

lawiirc*in?*'  "^"^  °°®  which  leaves  the  points  of  law  in  the  case  to  the  court, 

Company,      those  points  and  the  court's  decision  must  be  entered  on  the 

record.  7  Cranch,  434,  435. 


CHAPTER  XCVII. 


WRITINGS  NOT  SEALED,  SELECT  RULES  IN  EVIDENCE. 

Art.  1.  General  principlei.  (^  1.  In  these  writings  it  is 
not  intended  to  include  negotiable  contracts,  already  conaidef^ 
ed  in  articles  by  themselves,  but  other  simple  contracts,  and 
other  writings  used  as  evidence,  not  properly  contracts,  as 
protests  and  proclamations,  gazettes,  be.  In  the  division  of 
contracts  the  third  description  is  parol  or  simple  contracts, 
verbal  or  written.  They  are  no  further  evidence  than  they 
shew  what  the  parties  to  them  engage  to  do  and  perform. 
Other  writings,  not  sefded,  as  receipts  bct,  are  often  evidence 
to  shew  what  parties  have  done  as  to  their  respective  under- 
takings and  dealings.  And  a  third  description  of  writing,  not 
under  seal,  are  admissible  as  evidence  to  prove  many  and 
various  facts. 

$  2.  As  to  the  first  description  of  writings  not  under  seal, 
that  is,  written  contracts  to  do  or  perform  somethmg,  nothing 
need  be  said  of  them  here  as  contracts,  having  been  already 
considered  as  such  in  Ch.  1,  respecting  contracts  and  consid* 
orations ;  and  as  evidrace  of  facts  expressed  in  them,  thej 
usually  speak  for  themselves ;  and  the  only  thing  to  be  attend- 
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ed  to  oomroonlj  is,  as  when  viewed  as  contracts,  the  proof  of    Ch.  97. 
th#ir  execution  ;  for  without  this  proof  of  execution,  generally    Art.  1. 
they  are  no  more  entitled  to  be  used  as  evidence  of  mere  facts,  ^vXn/ 
than  they  are  as  contracts,  agreements,  promises,  engagements, 
or  undertakings.     As  there  is  no  seal  on  them,  and  usually 
no  formal  delivery  as  there  is  of  deeds,  this  proof  is'only  that 
of  signiDg,  or  the  signatures  of  the  parties  executing  them,  and 
that  of  the  witness,  if  one  be  by  law  required.     This  proof  of 
signature  has  been  already  stated  to  be  by  confessioni  by  wit- 
nesses, or  other  proof  of  handwriting. 

^3.  As  to  the  second  description  or  writings  not  sealed, 
that  is,  writings  not  contracts  to  do  or  perform  something,  but 
which  prove  something  done  in  fulfilment  of  contracts  pre- 
viously made,  or  of  some  duty,  as  the  payment  or  discharge 
of  some  debt,  judgment,  tax,  or  duty  one  is  previously  bound 
to  perform ;  these  writings  are,  receipts,  discharges,  accounts 
settled  and  paid,  accords  satisfied,  awards  made  and  perform- 
ed, &€•  as  evidence  of  the  facts  expressed  in  them.  They  like- 
wise usually  ^ak  for  themselves,  and  the  only  thing  to  be 
attended  to  commonly,  is  their  execution,  which  is  the  same 
as  that  of  the  first  description,  that  is,  proof  of  all  the  signa- 
tures necessary  to  ccmstitute  the  writing.  It  is  a  general  rule, 
that  neither  description  of  these  writings,  viewed  merely  as 
evidence  of  facts,  is  the  best  evidence  the  nature  of  the  case 
admits  of,  though  often  the  best  the  particular  case  admits  of, 
as  the  facts  stated  in  them  are  not  stated  on  oath.  Therefore, 
whenever  the  persons  who  know  the  facts  stated  in  one  of 
these  writings,  can  be  competent  witnesses  in  the  suit  in  which 
it  is  to  be  used,  they  can  give  better  evidence  of  these  facts, 
as  they  can  testify  to  them  on  oath.  But  it  often  happens  in 
a  particular  case,  that  such  persons  are  dead,  or  parties  inter- 
ested in  the  suit,  so  that  they  are  not  competent  witnesses, 
then  the  writing,  its  execution  being  proved,  is  the  next  best 
evidence,  and  the  best  the  particular  case  admits  of.  For  in- 
stance, a  receipt  stated  that  A  paid  B  $50,  this  is  not  evidence 
on  oath,  and  as  it  respects  a  third  person  not  cross-examined  ; 
therefore,  if  A  or  B  can  be  a  legal  witness  in  the  action 
wherein  this  fact  is  to  be  proved,  and  within  reach  of  the 
court's  process,  he  can  be  had  to  give  better  evidence,  for  he 
may  then  bq  bad  to  prove  this  fact  on  oath,  and  also  to  be 
cross-examined.  These  observations  strictly  apply  to  all  those 
descriptions  of  writings  not  sealed,  and  generally  ought  to  be 
regarded  as  to  all  whose  assent  to  the  facts  stated  in  any  such 
writing  is  not  proved  by  the  writing  itself,  or  a  party  assenting 
to  it,  and  so  to  the  facts  stated  in  it.  And  when  thus  assent- 
ing, such  writing  is  evidence  by  his  admission. 

$  4.  But  these  strict  rules  of  evidence  are  often  relaxed 
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Ch  97*    for  the  conveniency  of  trade  and  commerce,  and  sometimes  to 
Art.  2.     prevent  the  very  heavy  expenses  which  would  attend  a  ri^d 
Vri^*v^^iP^  adherence  to  them,  as  will  appear  in  the  cases  following,  Eng- 
lish and  American. 
Art.  2.  English  cases. 
Park.  464,  $  ^-  ^^  ^^A*  In  this  case  the  pit.  to  prove  his  property  in 

Russell  r.  Bo-  a  cargo,  in  an  action  upon  a  policy  of  insurance,  produced  a 
Ji2r— ^*^  bill  of  parcels  of  one  Gardiner  at  St.  Petersburg  with  his 
1  Mor.  E.209,  receipt  to  it,  and  proved  his  hand.     The  deft,  objected  that 
247i  Maij-       this  was  no  evidence  against  the  underwriters  no  parties  to  it. 
612, 616. '      ^"t  ^^^  ^'  ^'  allowed  it,  and  the  practice  has  been  accord- 
ing to  this  case  above  half  a  century  in  both  countries.     And 
the  same  rule  has  long  been  adopted  as  to  the  usual  bills  of 
sale,  bills  of  parcels,  and  bills  of  lading  abroad.    They  have 
been  admitted  ns  primd  faciej  or  good  evidence,  till  impeach- 
ed by  other  evidence ;  and  they  are  evidence  for  two  reasons ; 
they  are  the  res  acta^  or  transactions  at  the  time  in  the  usual 
course  of  business,  when  a  lawsuit  is  not  expected  :   2.  The 
expense  of  sending  at  a  great  distance,  and  delay  to  get  regu- 
See  1  PhU.     ^^  depositions  to  prove  the  facts  stated  in  such  writings  would 
Evid.  218.'     be  intolerable.  Declarations  part  of  the  res  ac$a ;  so  letters  writ- 
ten at  the  time  and  a  part  of  the  transaction.  Ch.  80,  a.  4,s.  14. 
Gilb.  L.  E.         ^  2.  So  a  protest  beyond  sea  is  sufficient  evidence,  without 
H(St^*'''     ^^^  "^'^  of  exchange  itself,  of  non-acceptance  or  non-payment 
of  a  bill.  Chitty,  290.  So  only  as  to  foreign  bills  when  drawn. 
1  Phil.  Evid.  339. 
5  D.  &  E.  $  3*  When  a  public  measure  is  adopted  by  government,  it  is 

436.—  usual  to  announce  it  to  the  public  in  the  gazette,  published  under 

— Peake's^fi!  ^®  sanction  of  government,  and  the  gazette  is  evidence  of 
56,67.—Like  any  act  of  state  so  announced.  So  '*  the  king's  proclamations, 
caies  M'Nal-  addresses  from  the  people  to  the  crown,  and  the  like,  may  be 
Holt^fcase     proved  in  this  manner  without  a  production  of  the  proclama- 
&c.~4Maul«  tion  or  address  itself,  for  these  being  matters  of  public  noto- 
M8— fp^'  riety  communicated  to  the  public  in  a  known  prescribed  form, 
Ev.  323.      '  the  law  pays  such  attention  to  the  established  rules  of  office, 
as  not  to  call  for  higher  evidence  tlian  that  to  which  all  man- 
kind look  for  information  on  the   subject.      For   the  same 
reason,  proclamations  and  articles  of  war,  as  printed  by  the 
king's  printer,  are  received  as  sufficient  evidence  of  them." 
In  Holt's  case  the  court  said,  written  addresses  to  the  king 
become  acts  of  state. 
%  D.bE.  439.      ^  ^'  It  has  been  admitted  that  "  notice  in  the  gazette,  requir- 
ing a  bankrupt  to  surrender,  is  conclusive  against  him,  because 
the  statute  has  made  it  good  evidence."    In  Holt's  case  it  was 
said,  strictly  the  writings  themselves  called  addresses  to  the 
king,  ought  to  be  produced  in  evidence*,  and  proof  they  were 
presented  to  him  as  the  best  evidence ;  but  the  court  went 
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on  the  ground,  that  whatever  concerns  the  king,  as  king,  even    Ch.  97. 
these  addresses,  is  of  a  public  nature  ;  and  then  the  gazette,    Art.  3. 
published  by  royal  authority,  containing  such,  is  good  evidence,  v^^^^v-^^^ 
and  also  as  being  a  settled  mode  of  publishing  such  matters. 
See  next  article. 

^  5.  The  journals  of  the  House  of  Lords  are  evidence  to  6D.&E.442. 
prove  their  address  to  the  king  and  his  answer.     So  the  votes  "^^  l>allM,9. 
of  the  Pennsylvania  Assembly,  and  minutes  of  council  before 
the  American  revolution  were  evidence,  to  prove  the  time  of 
the  notification  of  the  repeal  of  an  act  by  the  king  in  council. 

^  6.  In  this  book  it  is  stated,  that  it  has  been  held  by  all  6D.&E.442, 
the  judges,  that  the  articles  of  war,  printed  by  the  king's  prin-  ere*cUed*i*' 
ter,  are  good  evidence  of  such  articles  ;  for  they  relate  to  pub- phli.  Evid. 
lie  matters  concerning  the  state,  and  must  rest  on  the  ground  3^* 
of  public  statutes :  and  the  judges  in  contemplation  have  all 
public  statutes  in  their  minds,  and  know  when  correctly  pub- 
lished. 

Abt.  3.  American  cases,  fiiton  v. 

$  1.  The  master's  protest  made  abroad  at  the  time  of  the  i^ng,  i  Dall: 
transaction,  was  admitted  as  evidence  of  the  facts  stated  in  it ;  j()~'stoiT''9 
however,  it  is  not  in  Massachusetts,  unless  the  master  be  prov-  strettel. 
ed  to  be  dead,  or  not  to  be  had  as  a  witness.   And  so  in  Con-  ^jj »»  S.  Car- 
necticut,  not  evidence  in  chief.  1  Day's  Cas.  in  E.  91.  evSence*in 

§  2.  An  account  of  sales  of  goods  by  a  factor  in  New  York  chief, 
was  admitted  as  evidence  in  Pennsylvania,  being  a  mercantile  i  Dall.  17. 
transaction,  and  his  hand  proved  or  admitted  ;  tlioueh  ureed  ^:  ?*  ^?^J 
the  factor  ought  to  be  had  on  the  stand.     And  the  court  said,  Broadfield. 
'^  the  strict  rules  of  law,  with  regard  to  evidence,  ought  not  to 
be  extended  to  mercantile  transactions." 

^  3.  See  also,  the  evidence  in  several  respects  in  the  case 
of  Cabot  V.  Bingham,  and  3  Dall.  39 ;  and  especially  the  evi- 
dence admitted  by  the  Supreme  Court  of  the  United  States, 
that  was  the  contemporaneous  correspondence  of  a  public 
agent  on  the  subject  in  controversy  wiili  his  government,  and 
this  by  the  agent  in  his  defence. 

$  4.  The  pits,  on  argument  were  allowed  to  read  in  evidence  ^  p«H.  61, 
a  letter  written  to  them  in  the  course  of  a  mercantile  corres-  J;  M'^frty/** 
pondence  by  the  captain  of  the  vessel,  about  which  the  pres- 
ent controversy  had  arisen.   And  the  court  said,  ^'  it  was  com- 
mon in  mercantile  disputes  to  lay  before  the  jury  instructions 
which  are  given  to  captains  of  vessels." 

^  5.  But  the  ph's.  own  letters  cannot  be  read  by  him,  and  i  •'ohns.  Ca. 

the  court  said,  "  it  is  clear  that  the  acts  of  a  party  cannot  be  ^^yj,^^^^' 

evidence  in  his  favour  when  offered  by  himself." 

^\^6.  Supreme  Court  of  the  United  States,  in  error';  it  ap-  4Craotb,«2, 

peared  by  the  bill  of  exceptions  forming  part  of  the  record,  ^"'V*  ^  *'  J- 

i|L— 4  JohDf  R.  293,  Gage  9.  Stewaft. 
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Ga.  97*    that  the  court  below  had  admitted  in  evidence  a  paper  pur* 
Art.  3.      porting  to  be  a  copy  of  a  letter  written  by  the  deft,,  Carrtng- 
K^^w^tm^  ton,  to  Smith  &  Ridgeway,  the  correspondents  of  the  pit's., 
and  also  a  letter  from  Smith  k  Ridge  way  to  the  deft.,  pur- 
porting to  be  an  answer  to  said  letter ;  latter  held  right,  as  it 
▼erifies  what  was  admitted  in  the  bill  of  exceptions.      Bat  the 
C9py  of  a  letter  was  rejected  ;  no  reason  seems  to  have  been 
shewn  why  the  original  was  not  produced.    Cause  remanded 
to  the  Circuit  Court  to  be  again  tried.    Though  a  witness  is 
interested  in  some  items  of  an  account,  he  may  prove  other 
items  in  the  same  account. 
4  Crtiich,€8.      ^  7,  ji  geems  to  be  a  settled  rule,  that  whenever  the  law  or 
a  court  directs  a  petition  or  notice,  as  for  sale  of  lands  &c.,  to 
be  published  in  a  certein  newspaper  or  gasette,  that  the  mere 
production  of  such  gazette  contaiuing  it,  is  good  evidence  of 
the  fact  of  publication ;  but  the  court  may,  and  sometimes 
does,  examine,  if  the  printer  has  correctly  copied  and  printed 
the  writing. 
e  Mass.  R.  $  ^*  Altering  a  writing  not  sealed.     In  this  case  the  court 

519,  HiiDt,     held,  that  if  the  promisee,  without  consent,  makes  an  altera.* 
"''"Ls  ^'  ^^^  ^^  *  written  promise,  by  inserting  a  word  the  lawimpliea, 
ch*27.  ^      he  does  not  annul  the  contract ;  and  if  it  be  an  immaterHd  al- 
teration, the  law  will  presume  the  assent  of  the  promisor  to 
the  making  of  it ;  the  word  inserted  was,  jfear,  in  this  clause 
in  the  promise,  first  written  25th  day  of  December,  in  the 
(omitting  year)  of  our  Lord  1805 ;  and  several  cases  are  cit- 
ed of  filling  up  blanks,  even  in  deeds,  after  executed,  and  09* 
pecially  in  our  custom-house  bonds,  in  which  the  amount  of 
the  duties  is  inserted  after  execution,  and  when  ascertained, 
"  without  prejudice  to  the  bond,  the  obligors  being  considered 
as  consenting  that  tbei  blanks  shall  thus  be  filled  up.'' 
4  Johns.  R.         $  ^*  ^^  ^y  consent  of  parties,  a  deed,  after  executed,  may 
64, 60,  Wool-  be  altered  in  a  material  part,  and  not  invalidate  it ;  but  an  in- 
C^^tJ^\!ll  terlineation  made  after  executing  a  deed  avoids  it,  though  m 
Co.  27.— I      &n  immaterial  part  or  point ;   and  the  presumption  is  against 
Pali.  67^-4   its  haviug  been  made  before  the  execution.    But  quare  as  to 
^^^.^^'  this  presumption,  for  why  presume  a  crime,  when  the  evidence 
ToaGb.(i9, 70.  equally  proves  an  honest  act,  and  see  Hunt  9.  Adams,  above; 
71-  the  alteration  was  in  fillii^  up  blanks  at  the  trial  of  the  cause. 

4  Johns.  R.  ^  V*^*  '^b^  pits,  were  sureties  in  a  custom-house  bond  to 
461,  siaby  the  United  States  for  duties,  and  paid  it,  and  had  it  in  posses- 
».  Champiin.  gj^^^^  g^j  ^jj^  collector's  receipt :  Held,  this  was  sufficient 
evidence  a  surety  paid  be.  So  a  deceased  attorney's  receipt 
on  a  bond.  1  Hayw.  395  ;  2  Mun.  316. 
1  Johns.  Ca.  $  1 1.  Letters  written  by  a  party  are  not  admissible  evidence 
Bt^iJ*8o*M  ^^  ^  favour,  though  they  are  evidence  against  him  ;  but  see 
a  onii.  19/ 


WRITINGS  NOT  SEALED.  633 

an  exception  to  this  rule  ia  Cabot  v.  Bingham.     If  a  t^ciot    Ch.  97. 
be  liable,  he  is  excused  if  the  principal  adopt  his  acts.  Art.  3. 

$  12.  A  bill  in  chancery  is  no  evidence,  otherwise  than  to  v^v^s^ 
shew  it  once  existed,  and  that  certain  facts  were  in  issue  be-  7  D.  &  E.  2, 
tween  the  parties,  in  order  to  let  in  the  answer  or  depositions  ^^ '''  ^y' 
of  the  witnesses ;  and  writings  of  old  date,  not  otherwise  to  8^7^^  Atkyos 
be  proved,  derive  their  authenticity  from  being  found  in  the  v.  iiutton.— 
places  the  law  has  assigned  them,  hence  cannot  be  received  if  J^'J^nt^"" 
not  found  in  their  proper  places,  but  come  from  private  hands. 
If  however  there  is  a  connexion  so  as  reasonably  to  account 
for  their  being  in  such  hands,  they  may  be  admitted,  accord- 
ing to  modern  liberal  practice,  to  be  read,  though  not  coming 
from  their  legal  repositories ;   but  when  the  custody  is  wholly 
private,  and  in  no  wise  connected  with  the  subject  matter,  they 
cannot  be  admitted  at  all. 

^13.  How  writings  are  proved,  the  execution  of  which  is  Willis  r.  De- 
witnessed.      GeneraUy,  1.  The  witness  himself  must  be  cal-  Jj^^^^^' 
led,  if  living ;  if  dead,  by  proving  his  handwriting  :     2.  If  re-  Barnes  v! 
sident  abroad,  by  sending  a  commission  to  examine  him,  or  at  Trompow- 
least  by  proving  his  handwriting.     2  Dall.  208.     This  last  is  J^ym  734^-. 
a  relaxation  of  the  old  rule,  and  allowed  only  of  late  years.  9  Ves.  J.  881. 
The  same  rule  exists  where  the  subscribing  witness  has  been  --J  ^^st 
sought  for  and  cannot  be  found,  so  as  to  furnish  a  presumption  ^\^^  90.— d  ' 
of  his  death.     So  if  the  witness  becomes  incapacitated,  the  Bin.  192.--6 
instrument  may  be  proved  as  if  dead :     1  Esp.  184,  Tbomp-  ^i^fi'i^jlj^ 
son  V.  Miles ;   2  Esp.  697,  Bulkley  v.  Smith  ;   2  East,  183 ;  ^7  d.  &  E. ' 
and  though  the  instrument  be  cancelled,  Peake's  N.  P.  30,  2eii^2T)a\\. 
Briton  V.  Cope.    If  no  subscribing  witness,  or  a  fictitious  one,  aes^OlipSnt 
it  is  enough  to  prove  the  handwritbg  of  the  contractor,  and  v.l'aggart/ 
the  jury  may  presume  a  delivery.      Peake  N.  P.  33,  Fasset 
V.  Brown ;  ante,  Ch.  86  ;  Id.  146,  G/ellier  v.  Neale ;  1  Johns. 
Ca.  230,  Mott  v.  Doughty  ;   4  Johns.  R.  461 ;   2  East,  183, 
250,  Prince  r.  Blackburn ;  2  Day,  293,  Hempstead  v.  Bird ; 
Ch.  88,  a.  2,  s.  iS  ;  Dougl.  93  ;  2  Bay,  187. 

^  14.  A  party  states  a  contract,  and  by  evidence  in  the  tri-  3  Day*s  Ca. 

al  it  appears  it  was  in  writing :  he  must  produce  it,  or  show  it  |?^»  tJnited 

^.     «•  ,  J         •.   i_  i»        •*  t.     •     L-  Slates  t>.  Por- 

is  not  m  his  power  to  produce  it,  before  it  can  be  m  his  pow-  ter. 

er  to  prove  it  was  executed,  or  to  prove  its  contents.     If  the 

subscribing  witness  deny  all  knowledge  of  the  execution,  is  as 

no  witness.     1  Phil.  Ev.  421. 

§  15.  Writing  lost  fyc*    The  pit.  declares  on  one  lost  or  4Day*8Ca. 
destroyed  :  if  so,  is  a  traversable  and  material  fact  to  be  put  388,Colpman 
in  issue,  and  to  be  tried  by  a  jury,  not  a  prebmmary  question 
to  he  tried  by  the  court. 

$  16.  Protests,  see  Ch.  20,  a.  11  ;  Ch.  97,  a.  2,  s.2,  a.  3,  chesmert. 
s.  1.     Protests,  thouch  only  certificates  of  notaries,  are  good  Noyes,  4 

'  ^  ^  '  o         Camp.  !».— 

Sentt  r.  Potter,  7  D.  b  E.  IAS,  oited  Manlu  on  Ins.  71«.-^1  Day,  91.— Taylor,  306. 
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Ch«  98.  evidence  of  non-acceptance,  or  non-payment  of  bills,  foreign^ 
y^'Y^J  ^ben  drawn  as  above ;  but  not  so  in  other  cases  generally.  In 
suits  on  policies  of  insurance,  or  in  any  other  case,  the  master's 
protest  is  not  evidence  to  prove  the  loss,  or  other  point  in  is- 
sue, while  he  is  alive ;  it  can  only  be  used  to  contradict  his  tes- 
timony, if  he  varies  from  it.  And  if  the  broker  shew  it  to  an 
underwriter  with  other  papers  relating  to  the  loss,  on  demand- 
ing payment,  this  will  not  make  it  evidence  against  the  assur- 
ed. 1  D.  &  E.  156;  1  Munford,  403,  United  Sutes  tr. 
Sharp  &;  al. ;  1  Peters'  R.  118.  But  a  protest  is  a  proper 
preliminary  proof  (though  not  in  chief  at  the  trial)  to  show  a 
compliance  with  the  clause  of  the  policy,  providing  payment 
be  made  in  thirty  days  after  proof  of  the  loss.  Ch.  40,  a. 
21,  s.  21.  However  it  seems,  in  South  Carolina  and  Penn- 
sylvania, the  master's  protest  is  evidence  in  chief.  Ch.  97,  a. 
3,  s.  1  ;  4  Dallas,  456,  Morgan  «.  Ins.  Co.  of  N.  A. ;  1  Bin. 
40,  Brown  r.  Gerard  ;  2  Bay,  237,  Campbell  v.  Williamson. 
But  quare  if  the  master  can  be  had  at  the  trial. 


CHAPTER  XCVm, 
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SeeCh.flOa.  5^*  Who  are  competent  witnesses  in  a  cause,  is  an  im- 
4, 6, 6,  &c!  portant  question,  but  principally  on  account  of  interest ;  this 
—^  b^D  A  ^^^^  considered,  Ch.  90,  a.  1,  &c.  k  has  been  stated 
D^i820, 15,  ^^^^  ^'  descriptions  of  persons  are  witnesses  in  a  cause,  ex- 
16.— 7  D.  &  cept  five  :  1.  Those  interested  :  2.  Those  wanting  under- 
D  723"7l?''  standing :  3.  Atheists  :  4.  Convicted  of  crimen  falsi :  5. 
— Po9ty  6.       Husband  and  wife.     The  1st  and  5th  have  beeo  considered. 

Then  it  remains  to  inquire,  1 .  Who  want  understanding :    2. 

Who  are  atheists ;    3.  Who  so  convicted. 

One  witness  may  be  sufficient  in  chancery,  where  the  deft's. 

answer  is  clearly  false.     9  Ves.  jr.  275  ;  12  Ves.  jr.  78 ;  2 
See  Keit».      ^^^'  ^  ^-  ^^^  }  ^  ^ain.  Er.  106. 

WhitB,  §  2.    An  atheist  is  one  who  disbelieves  the  existence  of  a 

Cas%2^  God,  and  of  course  man's  accountability,  and  cannot  be  a  wit- 
PuttoD  9.  °^ss  because  his  principles  make  him  incapable  of  feeling  the 
Colt,  2  Sid.  6.  obligation  of  an  oath,  as  he  does  not  believe  in  a  Being  who 
cifn  Notes  ^^  discern  the  secret  thoughts  of  men,  and  justly  punish 
42.  '  ' 
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perjuries  that  may  not  be  discovered  by  human  tribunals.      1    Ca.  98. 
PhU.  Ev.  19 ;  Esp.  D.  726.  \^^^>rKj 

^  3.  But  an  infidel  is  a  witness,  if  his  infidelity  extend  not  Leach's  Ca. 
to  atheism^  both  in  England  and  the  United  States,  though  this  fi2  — The 
has  not  always  been  the  case.     In  the  gloomy  days  of  super-  JUIJJ^Ji"?  ®°  * 
stition  and  ignorance,  a  man  could  not  be  a  witness  who  did  credibility,  is 
not  believe  in  the  religion  of  the  country  in  which  he  was  cal-  for  the  jury  to 
led  to  give  evidence.    Those  who  did  not  believe  in  Chris-  caineV'  r. 
tianity,  and  sometimes  in  Christianity  of  a  certain  description,  236.~io 
were  deemed  incapable  of  binding  themselves  by  an  oath,  one^h^^' 
Our  ancestors  thought  that  no  book  but  the  bible  could  have  be  nm  com- 
hold  on  the  consciences  of  men,  so  as  to  bind  them  to  tell  the  P^'  ^  »ot 
truth  ;    and  -it  was  only  because  the  Jews  were  sworn  on  the  i5*miis,.  r. 
Old  Testament  that  ihey  were  allowed  to  be  witnesses  in  184,  a  disb^- 
Christian  courts.     There  were  however  some  exceptions ;  at  IJ^'S^/**" 
an  early  period  in  Spain,  the  Moors  were,  by  special  laws,  goes  onlv  to 
permitted  to  be  sworn  on  the  Koran.    But  the  civil  law  ex-  the  credit  of 
eluded  even  Jews,  as  well  as  all  heretics,  from  giving  evidence.  |^^7n*Con-' 
Within  two  centuries  great  judges  in  England  have  differed  necticat  to 
on  this  subject.     Sir  Matthew  Hale  thought  a  Turk,  or  a  Jew,  ?"  compe- 
ought,  at  least  m  some  cases,  to  be  received  as  wimesses  ;  but  ca.  ii,  Aisop 
Sir  Edward  Coke,  of  more  intemperate  zeal,  and  less  reai  re-  v.  Magiii.— 
ligion,  thought,  "  that  all  infidels  are  in  law  perpetual  enemies ;  ^J^^  JT  he 
for  between  them,  as  with  the  devils,  whose  subjects  they  be,  aaestions  the 
and  the  Christian,  there  is  a  perpetual  hostility,  and  can  be  Jf cision  in 

«/*  «>^«^^  »  Connecticut. 

no  peace.  _7  Co.  n, 

^  4.  However  the  general  opinion  was,  that  infidels  could  Calvin's  case, 
not  be  admitted  as  witnesses,  tUltlie  great  case  of  Omichund  i.o***'*  h^^d 
V.  Barker  was  decided.     In  that  case,  decided  in  1744,  it  was  t.  Barker^"! 
held,  that  an  "  Infidel^  Poga^j  Idolater^  or  GentoOf  may  be  a  Atk.  21,44.— 
witness,  and  that  his  deposition,  sworn  according  to  the  cus-  b„|  n'p292 
tom  and  manner  of  the  country  where  he  lives,  may  be  read  — M'Naiiy, 
in  evidence."     The  rule  settled  in  this  case  has  been  since  ^[^,'£"7^? 
very  uniformly  adhered  to.   Omichund's  case  at  large,  M'Nal-  279.-2 

ly,  44  to  64.  Inst*  179—2 

^  6.  So  in  this  case  a  Mahometan  was  sworn  on  the  Ko-  Rex  r^Ta*'- 
ran,  and  in  one  case.  Rex  v.  Taylor,  the  only  question  Jus-  lor.— 3  Bi. 
tice  BuUer  would  suffer  a  witness  to  be  asked  was,  if  he  be-  J'*'™-  *^ — ^ 
lieved  the  sanction  of  an  oath,  the  being  of  a  Deity,  and  a  fu-  iHgJ*  l^'^ 
ture  state  of  rewards  and  punishments.     This  is  the  only  faith  See  Cb.  90, 
or  religion  to  be  found  in  the  constitution  of  the  United  States,  **  ^^»*-  ^®- 
and  that  not  expressed,  but  implied  in  the  oath  it  requires. 
Esp.  D.  726. 

A  Mahometan  may  be  sworn  on  the  Koran.  Leach's  Crown  Wiiies,  638. 
Law,  John  Morgan's  case,  and  Rex  v.  Gilbam.  ^  Esp.  R.  285. 

The  deft,  charged  the  pit.  with  perjury.     Not  proved  by  14  Mass.  R. 

275,  Ross  r. 
Lapbain, 
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Ch.  98.    proving  the  pit.  held  aikeiitieal  principles.     Nor  can  evidence 

««^»*v^^  of  such  principles  be  admitted  in  mitigation  of  damages. 

M'Naily,  102,      ^  6.  As  to  want  of  understanding.  There  can  be  no  doubt, 

i06._i  Phil,  to  make  one  a  witness  he  must  have  so  much  understanding 

fjp  726,727^  ^s  ^^  enable  him  to  retain  a  correct  recollection  of  the  facts 

kc.  and  events,  as  to  which  he  is  called  to  give  testimony ;  and  be 

must  have  mind  enough  to  have  a  sense  of  right  and  wrong  ; 

but  in  this  respect,  clear  it  is,  that  no  particular  standard  can 

be  fixed.     It  is  however  clear,  that  lunatics^  while  subject  to 

Co.  L.  6.— 16  their  disorder,  and  idiots^  cannot  be  witnesses ;   nor  persons 

JohM.  K.143.  intoxicated. 

^7.    And  children^  at  an  early  age,  are  not  witnesses. 
k,  Beveral  ca-  '^^  general  rule  as  to  age  has  been  fourteen,  as  at  that 
ft6s.--2  Hale's  %ge  they  are  supposed  to  be  of  years  of  discretion,  and  to 
1^^-^^     have  a  competent  knowledge  of  right  and  wrong.     At  that 
Mod.  229!^   AgOy  by  our  laws,  they  may  choose  guardians.   But  many  chil- 
Stre.  700.^1  dren  have  been  admitted  as  witnesses  under  that  age  ;  even  at 
iUwi,  P.  c.     ^jjg  j^g^  ^f  jgQ  ^y  ^jju^^  llj^y  jjj^yg  jjggjj  admitted  :  and  it  is  usu- 
al to  ask  a  child,  l»oueht  upon  the  stand,  if  he  knows  the  na- 
ture  of  an  oath,  and  if  he  believes  God  wiU  punish  biro  for 
telling  a  falsehood,  and  to  admit  him  to  be  sworn  if  be  giTes 
proper  answers  to  such  questions.     One  under  nine  admitted. 
10  Mass.  R.  225,  Commonwealth  v.  Hutchins ;  Esp.  D.  727. 
2  Stre.  700         ^  ^'  '°  ^^^  ^'^^  Raymond  C.  J.  said,  no  child  bad  been 
The  King  v.    admitted  to  be  a  witness  under  nine  years  of  age,  and  that 
Traveri.        thgrg  i^as  no  difference  between  capital  and  other  cases.   See 

East's  C.  L.  442. 
Peake^a  G.  ^       ^  9.  A  person  deaf  and  dumb,  if  of  sense  to  have  intelli- 
p!  c^^sn!'*'*  8®*^^®  conveyed  to  him,  may  be  a  witness,  and  give  bis  testi- 
mony by  signs,  through  the  medium  of  an  interpreter.    And  1 
Phil.  Evid.  16;  1  Leach  Cr.  C.  455. 
Bull.  N.  P.  ^10.  In  this  case  all  the  12  judges  held,  that  a  child  of  any 

^^*!l!H*r»'  age  might  be  examined,  on  an  indictment  for  an  assault  on  her 
IV  c!  534?  ^ '  ^^^^  intent  to  ravish,  if  she  appeared  to  be  acquainted  with  the 
nature  and  obligation  of  an  oath  ;  but  that  no  child  is  to  be 
examined  but  on  oath.  East's  C.  L.  444.  A  minor  nine 
years  old  admitied,  because  he  appeared  to  have  discretion  ; 
one  seven  years  old  admitted  on  oadi.  The  manner  of  exam- 
ining ;  see  M'Nally,  105  ;  1  Phil.  Ev.  17. 

1  Phil.  Ev.  ^11.  Infamous  persons  not  witnesses.  When  convicted  of 
2324. -Cowp.  certain  crimes,  but  they- must  be  convicted  and  judgment  ren- 
^*  dered.     If  two  be  indicted,  and  no  evidence  against  one,  he 

may  be  acquitted  and  be  a  witness  for  the  other.  M'Nally,  40. 

2  Wils  18  ^12.  Treason,  felony,  and  every  species  of  what  is  called 

Pendock    v     Mackender.— -Peake's   E.  91.~SRlk.   154,  689— I  Mor.  E.  8,  257,  437.-- 

3  Bl.  Corn.  370— WiUes,  665.-8  East,  77.— 3  Wooddes.  286  — M'Nally,  40,  45.— «  Ut. 
426,  Charter  v.  Hawkins.— 2  Salk.  461.— 2  Salk.  690,  Rei  o.  Ford.— 14  Mass.  Rep.  234, 
one  gives  his  testimony  in  a  trial  and  afterwards  is  convicted  of  ao  infamous  crime, 

*  rceny)  his  testimony  cannot  be  received. 
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the  crimen  faUif  as  perjury,  forgery,  conspiracy,  barratry,  Ch.  98. 
attaiot  of  false  verdict,  &c.  exclude  one  couvicted  of  any  such  s^^^v*^^ 
crime  from  being  a  witness.  Formerly  it  was  thought  that 
every  crime  which  subjected  a  man  to  pillory  punishment,  ex- 
cluded him,  punished  or  not.  The  modem  practice  is  to  con- 
sider the  offence,  and  not  the  punishment,  as  that  to  which  the 
infamy  is  attached.  He  now  must  be  found  and  adjudged 
guilty  of  "  some  crime  partaking  of  fraud  ;  and  clearly  the 
infliction  of  an  infamous  punishment  cannot  be  the  criterion, 
for  that  may  be  inflicted  for  a  very  small,  or  not  inflicted  for 
a  very  high  offence,  according  to  a  mild  or  severe  spirit  of 
legislation  among  a  people."  Hence,  in  this  case  it  was  held, 
a  man,  being  convicted  of  a  treasonable  libel,  or  slanderous 
words  on  the  government,  and  sentenced  to  the  pillory,  is  not 
thereby  rendered  incompetent ;  but  if  he  be  convicted  of  bar- 
ratry, or  other  infamous  offence,  though  only  fined,  be  is 
incompetent.  But  if  one  so  rendered  infamous  and  incompe- 
tent be  pardoned,  he  is  restored  and  again  competent ;  but  an  4 
actual  pardon  must  be  produced,  granted  and  allowed  in  due 
form  of  law ;  here,  under  the  hand  of  the  president  or  of  a 
governor,  with  the  great  seal  annexed.  As  to  pardons  and 
burning  in  the  hand,  see  M'Nally,  42  to  61 ;  Hob.  292 ; 
much  law  on  these  subjects,  318  ;  Bull.  N.  P.  292  ;  1  Phil. 
Evid.  26,  27. 

Formerly  nothing  but  a  judgment  of  conviction  produced  The  King  «. 
could  render  a  man  incompetent.     And  now  no  man  can  be  ^^^y  ^\^ 
asked  a  question  tending  to  convict  him  of  a  crime,  and  there-  v/£dwar^ 
by  be  put  in  danger  from  his  own  examination ;  "  yet  he  may  Peake'sE.  * 
be  asked,  whether  he  is  already  convicted,  and  has  suffered  f^;i.^iL^°'?4^ 
the  judgment  of  the  law ;  for  his  answer  to  these  questions  can  as  a  statute 
put  him  in  no  further  peril."   See  3  Bl.  Com.  Chr.  Notes,  25.  pardon. 

$  13.  An  interpreter  is  a  witness  where  he  is  not  confident  l'^^[  ^^^' 
tially  employed,  and  bound  to  secrecy  as  counsel  is. 

(^  14.  So  a  juror  is  a  witness  under  certam  limitations  to  1  Mass.  R. 
set  a  verdict  aside,  where  his  testimony  is  not  against  the  ^^J^,^' 
record.     So  a  juror  or  judge  is  a  witness  generally,  but  it  is  Mggg.  r.  24s. 
said,  he  cannot  afterwards  be  concerned  in  the  cause, — not  a 
witness  as  to  the  jury's  motives. 

^15.  Many  exceptions  exist  against  a  juror,  as  his  place  Co.L.e. 
may  be  supplied,  that  do  not  exist  against  a  witness,  as  aflinity, 
consanguinity,  however  near,  whose  place  cannot  be  supplied. 

(^  16.  Statutes  in  Massachusetts  provide  as  to  witnessess.  ^^o^^'' 
Penalty  for  refusing  to  appear  before  the  judge  of  probate, 
p.  123.  Making  default  liable  to  pay  damages,  205.  Wo- 
men admitted  in  theur  own  cause  in  cases  of  bastardy,  p.  299. 
Obliged  to  appear  before  referees  &c.  334.  Townsmen  to 
be  admitted  in  prosecutions  of  highways,  392.    Not  held  tp 
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appear  for  criminab,  unless  paid,  535.  Not  paid  for  tnwmt 
and  attendance  on  tbe  part  of  the  state,  onleas  sumrooned  «t 
the  request  of  the  attorney  general,  535.  Mest  he  two,  t 
least,  to  a  deed  to  bar  an  eskite  taii,  543.  Inhabkants  of 
towns  Sec.  admitted  as  such  in  cases  where  tbe  corporatioiis 
are  interested,  557;  (Feb.  13,  1793,)  and  parties,  their  fees, 
705.  Two  necessary  to  conrict  of  treason,  1049,  1050 ;  their 
fees  mcreased.  3  M.  L.  927. 

Massachusetts  act,  Oct.  30, 1784,  if  a  witness  do  not  attend, 
the  party  aggrieved  may  have  his  action  for  all  damages  by 
him  sustained.  See  Dougl.  556. 

$  17.  Witnesses  of  necessity,  as  in  cases  of  salvage  fine. 
See  Ch.  76,  a.  7,  case  of  Thorndike  be.,  as  cases  of  private 
cheating  be. 

(^18.  The  certificate  of  the  witness  is  usually  eonclosre 
on  the  court  in  taxing  costs  for  his  travel  and  attendance. 
If  false,  tbe  injured  party  has  his  action  ;  but  if  itself  auspf* 
eious,  thS  court  requires  his  affidavit  in  explanation. 

$  19.  Error  to  the  Circuit  Court,  Cohjfnbia.  Debt  on  • 
bond  given  by  Welsh,  as  principal,  and  Moss  as  surety. 
Suit  abated  as  to  Welsh,  by  the  marshal's  return,  that  be  was 
BO  inhabitant  of  the  district.  Held,  Wel^  was  not  a  cOmpe* 
tent  witness  for  Moss,  because  interested  ;  prindpally  because 
Welsh's  liability  would  be  increased  to  the  extent  of  tbe  coses 
in  this  suit,  if  judgment  be  against  Moss,  as  then  Welsh  must 
pay  them. 

fakers  %oitnes9ei.  By  this  act  "  every  quaker  who  on  any 
lawful  occasion  shall  be  required  to  take  an  oath  as  a  wknees 
in  any  cause,  or  as  a  juror  in  a  ehil  cause,  shall  instead  of  the 
usual  form  be  permitted  to  affirm,"  in  a  certain  form  pre* 
scribed.  The  liberty  of  affirming  is  strictly  confined  to  qua* 
kers  in  Massachusetts.   2  Galiison's  R.  364. 

§  20.  One  pardoned  condMonatty  ie  a  witness^  though  the 
tondUicfn  5e,  he  sh(Ul  not  be  one.  As  where  A  was  convicted 
of  forgery,  and  sentenced  to  the  state  prison  for  life,  and  after- 
wards pardoned  by  the  governor.  But  the  pardon  contained 
ft  prtmsoj  that  it  was  not  to  be  construed  so  as  to  relieve  hioi 
from  the  legal  disabilities  arising  from  his  conviction  and  sentence 
tec.,  but  only  from  the  imprisonment.  Held,  he  was  restored 
as  a  witness,  and  that  the  said  protfiso  was  lepognant  to  the 
piardon  and  void.  If  this  deeiston  be  correct,  the  principle  of 
this  case  runs  through  all  the  States,  as  the  constitutional 
power  m  each  to  pardon  is  like  this  constitutional  power  iti 
New  York.  Hence,  a  power  to  grant  a  pardon  must  be  con- 
strued a  power  to  grant  one  with  all  its  known  and  legal  effects, 
and  not  otherwise.  See  much  as  to  pardons^  M'Nally,  43  to 
61 ;  and  burning  in  the  hand  restoring  competency  as  a  witness. 
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^  31.  Slaves.  In  sereral  of  the^  States  slaves  9M  not  wit-  Ch.  98. 
nessasy  especially  agamst  white  persons.  But  in  this  case  it  ^^^'*v^^l^ 
was  decicted,  that  alter  a  slave  has  obtained  his  freedom,  be  £|>-  ^{*'^- 
is  a  competent  witness  to  prove  facts  tliat  happened  while  he  soe^Guraiev! 
was  a  slave.  The  slave's  incompetency  to  be  a  witness  is  DesslBs.— 
wholly  by  reason  of  his  condition  of  slavery.  See  10  Johns.  M'Nally,i06. 
R.  132,  133. 

^  22.  If  there  be  a  question  who  the  prosecutor  is,  it  must  l  l>an«t»e-* 
be  proved  who  is,  by  indifferent  witnesses,  not  by  the  deft.  n^^^'DaS 
But  the  pit.  is  a  good  witness  to  prove  the  death  of  a  subscrib-  68,  Rapp  v. 
ing  witness  to  a  deed,  in  order  to  let  in  evidence  of  the  hand-  ^«  fil"«  ^ 
writing.    But  in  this  case  it  was  adjudged,  an  informer,  on  the 
seizure  of  contraband  goods,  could  not  be  a  witness,  though  he 
released  his  right  to  the  moiety.     Had  he  an  interest  in  the 
costs?  See  Cb.  179,  a.  19,  s.  40. 

^  23.  The  manner  of  crou-examining  a  %ffitneM.     Held,  a  7  East,  loe, 
witness  cannot  be  cross-examined  as  to  any  collateral  inde-  ^^^>  Spence- 
pendent  fact,  irrelevant  to  the  matter  in  issue,  ibr  the  purpose  De'^iiiou, 
of  contradicting  him,  if  his  answer  be  one  way,  by  another  wit-  cited  1  PbiU 
ness,  in  order  to  descredat  the  whole  of  hm  testimony.     As  f  q^u^]^ 
where  the  witness  swore  the  deft,  advanced  him  money  at  61. , 
ten  per  cent,  a  month,  and  not  by  way  of  partnership.     The 
deft's.  counsel,  to  discredit  the  witness,  on  cross-examining 
him,  proposed  to  ask  him,  what  contract  he  made  with  Mr.  S. 
&C.,  from  whom  he  had  taken  up  monies  on  the  same  and 
other  days,  in  <^der  to  draw  from  bim  a  confession  he  borrow- 
ed monies  of  those  third  persons  to  be  employed  at  his  discre- 
tion, and  ta  share  the  profits  with  them,  and  in  order  if  he 
answered  in  the  affirmative  to  draw  a  conclusion  he  made  the 
same  contract  witli  the  deft.,  (said  to  be  the  £Eict)  or  if  he 
denied  such  were  the  terms  of  his  dealings  with  said  third  per- 
sons, then  to  call  them  as  witnesses  to  contradict  him,  and 
prove  the   contrary,  and  thereby  destroy   his  credit.     But 
the  court  was  clear  several  decisions  had  been  made  against 
this  manner  of  cross-examining  a  witness  :    1.  His  contracts 
with  others  was  no  evidence  of  his  with  the  deft :  2.  Such  , 
questions  might  lead  to  ei^dless  collateral  issues  as  one  of  the 
parties  chose  to  introduce,  and  such  as  the  other  party  could 
not  be  prepared  to  meet. 

Though  the  witness  admits  he  has  been  convicted  of  felony,  8  East,  77^--. 
yet  the  party  calling  him  has  a  right  to  insist  on  proof  of  the  l^^^^^' 
conviction  by  the  record.  ' 

If  under  a  rule  for  taking  depositions  a  witness  be  cross-  i  Dallas,  275. 
examined,  it  will  not  amount  to  an  examination  of  him  on  the  ^7  ^^ic.    ' 
votre  aircj  nor  preclude  an  exception  to  his  competency  at  examining, 
the  trial. 
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Ch.  98.        If  I  call  a  first  witness,  and  then  a  second,  and  he  contra* 
v^^^v"^^  diets  the  first,  I  cannot  call  the  first  to  disprove  what  the 

1  Dallas,  6B,   second  said.    A  Jew  was  fined  for  refusing  to  be  sworn  on  bis 

sabbath.  2  Dallas,  213. 

2  CaiD.  178,  ^  24.  A  deft,  cross-examining  a  witness  makes  him  his 
Son  See  ^^^9  ^^^  cannot  introduce  through  him  any  evidence,  bat 
Ch.  80,  a.  ],    such  as  he  might  have  done,  if  originally  produced  on  bis 

488^.^Phn '  P*"^^'     "^'^^  ^^^^  '^  ^^^^  ^^  *  depositoon  taken  by  one  party, 
Evid.  227,      <^nd  not  read  by  him,  but  read  by  the  other ;  he  can  read 
228,229w^     only  such  parts  as  would  have  been  proper  evidence  if  he  had 
Wohna.  R.     ^gi^ep  jj  himself.  Nor  can  a  party  cross-examine  concerning  a 
distinct  collateral  fact,  not  relevant  to  the  issue,  for  the  pur- 
pose of  contradicting  the  expected  answer  by  other  witnesses, 
in  order  to  discredit  the  whole  of  his  testimony,  as  above 
stated.    This  is  a  settled  rule,  yet  by  the  address  of  counsel 
in  asking  questions  it  has  been  very  often  evaded. 
2  Dall.  167^      ^  25.  When  a  witness  is  produced  on  interrogatories,  he 
221.^1  Bin.   ^^^^  ^^  ^^^  forthwith  be  examined  by  the  producer  of  them, 
486JPigottv.  then  on  the  cross-interrogatories  of  the  other  side.     But  if 

4  Dan^4r6     ^^^^  ^°®*  ^^^  °°^  *'®^'  "^"^  *®  ^^^  ^"'y  ^^  interrogatoriee 
Guppy  V.  '    to  be  put  to  his  own  witnesses,  tliey  need  not  be  put  to  the 
Brown.—       other  party's  witnesses.     And  in  this  case  a  joint  comrois^oa 
224'^raiit  V  ^^^^^^  ^^  London,  in  which  the  pit.  named  commissioners,  and 
Naylor.         set  out  their  residence  and  profession,  and  the  deft,  named  A. 
B.  and  C.  D.  of  London.  The  pit's,  commissioners  inquired  for 
those  of  the  deft,  and  could  find  no  such  persons,  and  execut- 
ed the  commission  ex  parte;  and  held,  well  executed.     And 
if  a  commission  be  to  four  jointly,  three  of  them  cannot  exe- 
cute it,  and  the  deft,  may  object,  though  his  two  joined  in  the 
execution.     It  is  a  special  authority  derived  from  the  court, 
and  must  be  strictly  pursued  ;  but  the  certificate  of  the  com^ 
missioners,  that  they  took  the  oath,  is  good  evidence  of  the 
fact.     Commission  to  examine  an  officer  in  the  United  States 
army,  on  affidavit  of  his  being  a  material  witness  and  expect* 
ed  to  be  ordered  away.  9  Johns.  R.  266. 
4  Maule  &  3.    ^26.  One  partner  a  vninesi  against  another  to  prove  be 
^  ^If*i^°**  traded  with  A  in  fraud  of  the  partnership.     Asnmpnt  for  not 
Robinson,      delivering  copperas ;  also  for  money  had  and  received  against 
cited  1  Phil,   one  of  Several  partners.   Plea,  the  promises  were  made  joint- 
Ev.56.  ly  ^^  QQg  Caleb  Angus  and  Cuthbert  Brown  &c.     The 

deft,  being  partner  with  them,  made  die  contract  individually, 
thougH  in  the  partnership  name,  and  for  the  sale  of  partner- 
ship property,  and  in  fraud  of  his  partners  he  received  the 
money  to  his  own  use,  though  the  bill  was  drawn  for  the  mon- 
ey in  the  partnership  name.  Held,  the  pit.  might  recover 
back  the  money,  so  received,  under  the  common  count ;  also, 
held,  Angus  was  a  competent  witness  for  the  pit.  to  prove  the 
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deft,  wad  never  authorized  or  employed  by  the  partners  to  Ch.  98. 
make  the  contract ;  and  that  he  received  the  monies  to  his 
own  use,  and  never  before  conducted  the  concerns  of  the 
company,  or  made  sales  ;  deft,  had  no  right  to  seU,  so'  his 
agreeing  to  sell  was  a  deception  on  the  pit,  and  a  fraud  ;  and 
as  to  Angus  being  a  witness,  the  deft.,  if  he  have  a  right,  may 
sue  him  for  contribution,  as  also  Brown,  if  it  Was  indifferent 
to  Angus  which  way  the  verdict  went.  A  tenant  indifferent, 
and  a  witness.     11  Johns.  R.  185 ;  7  D.  &  E.  480. 

<^  27.  Putting  off  the  trial  for  the  absence  of  a  witness  in  a  ^  p    .^  ^^ 
public  prosecution,  summoned,  and  fees  tendered,  and  refusing  471. 
to  attend,  will  not  be  allowed,  unless  the  prosecutor  will  make 
affidavit  that  he  could  not,  in  his  opinion,  safely  try  the  cause 
without  the  witness's  attendance. 

^  28.    Selectman,  where  not  a  witness.     Not  in  an  action  chipman,  46, 
brought  by  the  selectmen  of  a  town  against  A,  who  had  been  Bennington 
a  pauper,  for  money  advanced  for  his  relief,  to  prove  a  prom-  »•  M'Gennes. 
ise  of  re-payment ;   the  selectman  offered  as  a  witness  was  a 
pit.  in  the  writ;   even  if  suing  in  trust,  he  was  liable  to  costs 
in  the  first  instance. 

^  29.  In  a  qui  tarn  action,  proceeding  both  for  damages  and  sirby,  es, 
a  breach  of  the  peace,  the  pit,  is  not  a  witness.  ^^^  «•  Scott 

<t^  30.    If  a  witness  be  promised  part  of  the  avails  of  the  xirby^  70, 
suit,  he  is  not  admissible ;  yet,  however,  if  the  party  were  in-  Benedict  v, 
debted  to  him,  and  without  visible  means  of  payment,  but  by  Brownwn. 
^  recovering,  that  circumstance  alone  would  not  exclude  him. 

$  31.  One  is  a  witness  to  prove  he  acts  for  another 9  though  1  Day's  Ca. 
apparently  for  himself     As  where  A  seUs  a  ship  to  B,  and  30i,  Webb  «. 
by  agreement  keeps  possession  of  her,  and  she  is  registered  ^*"">'^°- 
in  A's  name ;  also  agreed  A  shall  sell  her  as  his  own,  keeping 
secret  his  bill  of  sale  to  B  ;    in  trover  by  B  agi^inst  A's  ven- 
dee, A  is  a  competent  witness  to  prove  these  facts ;  because 
these  facts  exhibit  A  as  acting  in  the  first  instance  in  his  own 
right  as  seller,  and  then  as  agent  to  B  to  divest  his  title  deriv- 
ed firom  A. 

§  32.  A,  B,  and  C,  creditors  of  D,  direct  certain  goods  to  Klrbv,  208, 
be  seized  on  their  several  executions,  as  D's,  but  in  fact  E's  J?*™J  *• 
property,  and  it  is  sold  for  the  benefit  of  A  and  B  only,  C's  "**^'*"^" 
debt  being  settled  by  other  estate.      In  trover  by  E  against 
the  officer,  C  is  viewed  as  interested,  and  is  not  a  witness. 

^  33.  An  indirect  interest  in  a  suit  excludes  fyc.     As  where  2  Day**  Ca. 
A  brought  ejectment  against  B,  and  B  claimed  to  hold  under  8W,  Owen  r. 
C,  by  a  warranty  deed,  having  given  his  note  to  C  for  the  $*pjj|*.  ^Jj^y. 
purchase  money ;  this  C  assigned  to  D ;  B  paid  the  note,  on 
condition  to  be  refunded  if  judgment  in  the  ejectment  should 
be  against  B  ^  also  agreed  that  the  note  should  remain  in  D's 
possession,  as  if  not  paid,  so  that  if  a  recovery  against  B,  D 
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might  0U6  C :  Held,  that  in  the  suit  between  A  and  B^  D 
was  not  a  witnessi  as  he  was  in  some  degree  interested  ;  for 
if  judgment  for  B,  then  his  note  to  C,  endorsed  to  D,  was  va- 
lid and  well  paid,  and  not  to  be  refunded  by  him. 

$  34.  Borroioer  on  U9wn/  a  wUnesi.  As  m  qui  tmm  on  the 
statute  of  usury,  to  recover  the  excess  of  interest  paid,  the 
borrower,  ^ter  haviog  paid  the  principal  sum,  is  a  witness  u> 
prove  the  usury.  It  must  be  understood  die  actioa  was 
not  brought  by  him,  and  that  he  had  no  part  of  the  excess. 

^  S5,  A  having  the  pit's,  order,  its  payment  depending  in 
any  degree  on  the  event  of  the  suit,  is  not  a  witness ;  as  wbiH'e 
A  had  an  order  to  be  paid  out  of  the  sum  to  be  recovered  in 
a  suit,  drawn  by  the  pit.  on  the  agent  to  conduct  it,  A  is  not  a 
witness,  though  the  order  be  not  acqepted^  and  he  states  he 
expects  to  be  paid,  whether  the  pit.  fail  or  not  in  the  action. 
Interest  in  the  question  does  not  exclude.  Cited  1  Phil. 
Evid.  52. 

%  36.  One  iotoxicated  is  not  a  credible  witness,  if  at  the 
time  when  the  facts  occurred  about  which  he  testifies,  he  was 
so ;  but  his  intoxication  must  be  proved  by  direct  evidencei 
or  by  acts  and  conduct  evincing  intoxication. 

^  37.  Where  a  particep9  erimnii  ie  «  wUneu*  As  in  debt 
for  the  penalty,  given  by  the  act  of  Cmgress  of  May  10, 
1800,  for  transporting  slaves,  from  one  fo^ign  port  or  place 
to  another,  a  particepi  eriminit  after  the  expiration  of  two 
years  from  the  commission  of  the'  crune,  without  any  prose- 
cution against  him  being  commenced,  may  be  c<Hnpelled  to 
testify,  though  he  has  been  out  of  the  jurisdiction  of  the  Uni- 
ted States  a  considerable  part  of  the  two  years.  It  seems, 
according  to  this  case,  diat  a  particepi  crimintB  may  be  com- 
pelled to  testify  when  he  no  longer  can  be  punished  for  his 
offence.  Though  he  cannot  be,  can  he  be  compelled  to  dis- 
close his  own  turpitude  f 
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1  Burr.  146, 
Tooker  v. 
Dake  of  B.— 
Peake'sE.69. 


^  1.  In  the  time  of  Queen  Elizabeth  a  commission  issued 
out  of  the  Exchequer,  directing  commissioners  to  inquire,  if  a 
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prior  w»s  seised  of  certam  lands^  as  parcel  of  a  manor,  and  if  Cb.  99. 
after  the  dissolution  of  the  priories,  the  crown  was  seized,  with  Vi^vXi^ 
directions  to  summans  a  jury :  Held,  an  inquisition  taken  un- 
der it,  and  the  depositions  of  the  witnesses  were  primd  faeU 
evidence  of  the  fact ;  on  the  ground  ^t  an  act  ^^  done  under 
the  direction  of  the  public,  for  the  purpose  of  determining  a 
public  qoescion,"  is  entitled  to  more  credit  than  one  done  by 
an  individual. 

^  3.  Inquisitions  taken  before  die  sheriff  be.,  on  ordinary  2  h.  bi.  437 
occasions,  are  on  different  grounds;  they  are  in  their  nature  Latkow 
traversable,  and  not  often  admitted  as  evidence  against  third  *•  £&DMr. 
persons.  This  was  trover,  by  the  ph.,  against  the  sheriff,  for 
goods,  the  late  sheriff  had  levied  an  execution  on,  at  the  suit 
of  one  Barlow,  as  the  goods  of  one  Martin.  To  assist  him  the 
pit.  paid  the  value  to  the  officer  in  possession,  **  but  neither  took 
a  bill  of  sale,  nor  removed  the  goods  from  Martin's  lodgings 
in  which  they  were  taken ;  after  this  the  present  Aeriff  levied 
HdUrd's  execution  on  them  as  Martm's.  Latkow  gave  no- 
tice he  had  purchased  them,  under  the  former  execution,  but 
the  deft.,  Earner,  moved  them,  and  this  action  commenced 
against  him  ;  and  after  the  service  of  this  writ  on  him,  he 
summoned  a  jury,  who  found  them  Latkow's  goods ;  Holbird 
was  present  at  the  inquisition,  and  indemnified  the  sheriff. 
At  the  trial  this  inquisiticMi  was  received  in  evidence ;  but  the 
court  thought  it  should  not  have  been  admitted,  not  bebg  un- 
der the  king's  writ,  de  proprieiate  probanda^  and  Eyre  C.  J. 
said,  "  inquests  of  office  are  always  traversable."  It  was  iffg- 
ed,  as  the  sheriff  was  but  a  nominal  deft,  for  Holbird,  and  he 
was  present  at  the  inquisition,  it  ought  to  be  conclusive  against 
him.  Witnesses  allowed  a  dollar  a  day  for  attending  court,  by 
Mass.  Act  of  February  10,  1818. 

^  3.  lAmtaiiam.     If  the  testator  ot  executor  advertise  8  Bcc.  Abr. 
for  all  debts,  this  is  evidence  that  revives  those  barred  by  the  ^I'^^'^P" 
act  of  limitations  in  equity.    And  so  at  law,  if  the  testator  di-  9.  Fenton^^ 
rect  all  his  debts  to  be  paid,  and  devises  his  estate  to  pay  For  such 
them.     So  it  is  evidence  enough  if  the  debtor  say,  "  Prove  j^J|  3  Hen* 
your  debt,  and  I  will  pay  you  ;"   or,  '<  I  am  ready  to  account,  &  m!  89, 115. 
but  nothmg  is  due  }"   "  and  much  slighter  acknowledgments  — Chandjer'a 
than  these  will  take  a  debt  out  of  the  statute."     Per  Lord  "aV^exra  2 
Mansfield,  Cowp.  548.     But  many  other  cases,  see  Limita-  Heo/fe  m. 
tions  of  actions.     So  if  A,  by  his  will,  create  a  trust  for  the  *^^'  *^^- 
payment  of  all  his  debu,  a  contract  nudum  pactum  is  not 
included. 

§  4.  On  a  cdlateral  promise  to  pay  on  demand,  the  act  is  12  y^^^  444 
no  bar  tiM  six  years  after  demand,  but  it  is  otherwise  as  to  a  Collins  e. 
debt,  for  the  debt  accrues  immediately,  though  no  demand  bo  Beoniog. 
made, 
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Ch.  99.  ^  6.  So  a  conditional  promise,  as,  "  Prove  I  bad  the  goods^ 
v«^^v^^^  and  I  will  pay/'  is  evidence  to  prove  the  acknowledgment,  and 
v^^^^M^'"'^  though  made  to  the  executor,  it  is  good  to  take  the  case  out 
HeyleiuV  ^^  ^^^  Statute;  for  the  deft,  by  such  a  promise  waives  the 
Haikios.— 1  benefit  of  the  act,  as  much  as  by  an  express  promise,  though 
Owen  o^Wal-  ^^  ^^i^es  he  had  the  goods,  it  being  proved  he  had  them* 
lev.— B.  U  p!  But  the  evidence  must  prove  a  promise  to  pay  ;  hence  if  the 
148.  deft,  confess  he  received  the  money,  but  says  the  testattur 

gave  it  to  him  ;  this  proves  no  promise  to  pay,  as  he  insists  he 
has  a  right  to  retain  it ;   on  the  whole  here  is  no  acknowledg- 
ment he  owes  a  debt. 
Farr.  R.  99,        $  ^-    ^^  ^^^  beir  use  the  goods,  by  the  consent  of  the 
Montague  v.    executor,  some  years,  and  then  the  executor  demands  them, 
Mch  ^^^'    ^^  ™^y  ^"^  ^y  ^"^^  within  six  years  after  the  demand  ;   for 
there  is  no  conversion  till  the  demand  made,  and  till  this  be 
proved  the  act  does  not  run  ;  the  demand  be.  make  the  con- 
version, and  the  executor  may  sue  withm  six  years  after  diat. 
4D.bE^l6.      ^  7.    It  has  been  often  decided,  that  if  the  ph.,  or  one  of 
—1  Wiis.184.  them,  be  in  the  country,  when  the  action  accrues,  the  act  is 
^.**^^-^' not  pleadable. 

2  Mass.  R  $  8.    Libel  for  a  divorce,  a  menta  ei  thoro,  the  court  held, 
IM,  uui  f .     that  '^  threats  of  violence,  without  an  actual  assault,  are  not 

legal  cause  of  divorce  ;"  but  the  wife's  remedy  is,  by  exhibit- 
ing articles  of  the  peace  agamst  her  husband.  Qtkere,  wheth- 
er an  actual  assault,  in  a  technical  sense,  as  holding  up  his  fist 
within  striking  distance,  in  an  angry  manner,  is  evidence  of 
extreme  cruelty. 

3  Mass.  R.  ^  9.    So  the  husband's  neglect  to  provide  support  for  his 
321,  Warren  wife,  whereby  she  and  her  children  ai-e  reduced  to  great  di»- 
w,  Warren,     tress,  is  no  evidence  of  extreme  cruelty,  so  no  cause  of  di- 
vorce from  bed  and  board. 

4  Mass.  R.  $  1^0.  Nor  does  the  second  marriage  of  the  husband,  living 
686,  Reemie  his  first  wife,  prove  adultery  with  the  second,  without  evidence 
V    eemie.      ^f  cohabitation  ;  but  proof  added  of  actual  cohabition  is  suffi- 
cient evidence  of  his  adultery. 

4  Mass.  R.  $  11.  This  was  a  libel  for  a  divorce  from  bed  and  board, 

^^F  ^'^u^^  ^"  account  of  cruelty,  averring  the  probable  value  of  the 
husband's  property.  Held,  evidence  of  *^  some  instances  of 
personal  violence  and  severity,''  wholly  unprovoked,  support- 
ed, and  proved  the  charge. 

This  was  a  libel  for  a  divorce  a  vinculo  for  the  husband's 
l^^'orth  V.  &<iultery,  filed  1809.  Evidence  he  had  the  venereal  disease 
North.  in  1799,  (married  1791,)  proved  the  offence,  but  his  wife  con- 

p^^^*^'^'  tinued  to  Uve  with  him,  and  it  was  presumed  she  knew  of  his 
Perkins,  and  offence  ;  and  by  her.after  conduct,  *^  she,  in  effect,  pardoned 
147, 149.        the  offender,  and  remitted  her  claim  to  a  divorce." — ^Divorce 
denied.     Living  with  the  offending  party  after  the  offence  is 
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known,  will  be   deemed  evidence   the  offence  is  forgiven.    Ch.  99. 
Same,  6  Mass.  R.  147.     And  her  confessing  the  crime  to  her  K^^>r^J 
husband  will  be  deemed  evidence  of  bis  knowledge  of  it. 

$  12.  On  the  wife's  libel  against  her  husband  for  a  divorce,  ®  J**?  ^ 
for  adultery,  and  he  will  charge  her  with  a  like  offence  he  „.  Part^tT' 
must  plead  it,  he  cannot  give  it  in  evidence,  otherwise,  to 
prevent  the  divorce. 

$  13.  Sealing  a  will  is  not  sufficient  evidence  of  signing  it,  i  WUs.813, 
and  therefore  does  not  prove  a  proper  execution  of  it.     See  I™"**"  '• 
Ch.  126,  a.  6,  s.  6  ;  6  Cruise,  60,  61  ;  1  Ves.  jr.  13.  '' 

^14.  This  was  a  writ  of  right  in  which  Enoch  Poor,  and  10  Ma».  R. 
eight  others  demanded  two  lots  of  land  in  Bridgetown,  on  the  if/i,^^J|n. 
seizin  of  their  father  within  sixty  years,  and  his  disseizin,  and  son. 
that  he  died  seised  of  the  right ;  issue  was  joined  on  the  right ; 
held,  on  this  general  issue  every  thing  may  be  given  in  evi- 
dence except  a  collateral  warranty ;  hence  a  release  made  to 
the  tenant  by  some  of  the  demandants  after  the  commence- 
ment of  the  action,  which  wholly  defeated  the  action. 

2d.  One  disseized  of  lands,  by  his  will  ordered  his  execu- 
tors to  seU  all  his  out  lands  be.  to  pay  his  debts,  and  made  two 
of  his  sons  his  executors  and  died  disseized.  The  executors 
released  the  testator's  right  in  the  lands  to  the  tenant  in  pos- 
session. Held,  they  had  no  power  under  the  will  to  pass  the 
right  to  those  lands  ;  but  the  release  would  avail  to  pass  the 
right  of  the  executors  as  children  and  heirs  of  the  testator. 

^16.  Wherever  the  issue  is  on  the  life  or  death  of  a  per-  2  East,  813, 
son  once  living,  the  proof  lies  on  die  party  asserting  the  death.  V^i^w^^ 

$  16.  One  bound  to  deliver  property  at  time  and  plaee^  esVai. 
must  prove  the  property  there  is  his ;  as  in  assumpsit  on  a  7  Johns.  IL 
promise  to  deliver  a  quantity  of  boards  at  a  time  and  place  ^^^** 
named.  .  Plea  the  deft,  had  the  boards  then  and  there  ready 
to  be  delivered,  and  proved  boards  of  a  sufficient  quantity  and 
quality  were  there  at  the  time.     Held,  this  evidence  did  not 
support  the  plea,  and  because  he  did  not  prove  they  were  his 
boards ;  his  promise  was  to  deliver  boards,  his  property;  and 
it  was  a  material  part  of  his  defence  to  prove  the  boards  there 
at  the  time  were  his  property. 

§  17.  Money   countsj   evidence   on.     See  sundry  cases,    - 
money  had  and  received,  Ch.  9. 

To  support  money  counts  a  special  agreement  for  exchange  8  Johns.  R. 
of  notes,  with  a  warranty  of  Ae  one  exchanged,  is  not  evidence.  ^'^smiS" 
It  is  no   evidence  the  deft,  has  received  the  pit's,  money;  --i0do.4l8i 
nor  is  there  ground  aiSbrded  for  the  court  to  presume  so.  See 
Ch.  94,  a.  3,  s.  4.     So  a  note  to  be  paid  in  catde. 

§  18.  A  creditor  of  a  bankrupt  is  no  witness  to  prove  him  ^  S*»-*W7. 
a  gamester. 
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Ch.  99*        ^19.  Bank  u^age^  what  etndence  of.    Held,  if  parties  h^ 
s^^^/"^^^  accustomed  to  transact  business  at  a  bank,  the  usage  of  it  as  to 
11  Mass.  R.    the  time  of  demand  and  notice,  on  promissory  notes,  may  iM 
»!^^lliard.     P'"oved,  not  as  forming  rules  of  the  court's  decision^  but  as  evi- 
dence of  the  assent  of  the  parties  to  such  usage,  and  oflbeir 
Wairer  of  their  legal  claims.    This  action  was  against  an  en* 
dorser  at  the  Union  Bank,  and  held,  also,  the  endorser  may 
clearly  waive  his  right  to  due  notice,  and  consent  to  receive 
notice  at  an  earlier  day.     Here  was  evidence  of  such  asseol 
for  the  jury  to  judge  of. 
11  Mass.  R.        ^  20.  What  is  evidence  of  variance,  of  the  debt,  and  of  the 
HoJbmwv?-*'*  debtor's  solvency,  in  an  action  against  the  sheriff  for  taking  in- 
2Phn. Efid.  sufficient  bail.     Held:      1.    The  original  action  was  Dan 
^^-  Young  V.  1^.  Kitteridge ;  but  in  the  execution  against  K., 

also  in  the  seire  fadoi  and  judgment    against  the    bail,  it 
was  Daniel  Young :  this  could  not  avail  the  sheriff,  as  it  was 
a  mistake  of  the  clerk  in  a  judicial  writ,  and  so  amendable, 
besides  not  necessary  to  state  the  proceedings   against  the 
baih     8.   The  original  judgment  against  K.  was  sufficient 
primA  facie  evidence  of  the  pit's,  debt,  subject  to  be  impeach- 
ed by  the  sheriff  on  the  ground  of  colkuion  or  fraud  :  3.  The 
sheriff  may  give  evidence  in  mitigation  of  damages  that  the 
original  debtor  had  no  property,  but  this  is  not  to  be  presomed  ; 
the  court  cannot  presume  the  judgment  of  no  value,  if  of  none, 
the  offieer  must  prove  it ;  and  in  an  action  against  him  for  tak- 
ing insufficient  bail  or  sureties,  they  are  witnesses.    2  Phil. 
Evid.  236  ;  1  Saund.  195  f,  in  note. 
11  MsM.  R        ^21.  Evidence  once  offered  and  rejected  in  an  action  be- 
^;  Suitb  V.  tween  A  and  B,  is  iasufficirat  to  support  a  second  action  be- 
^^^^'     tween  the  same  parties;  but  such  second  action  is  barred ; 
for  the  veiy  demand  was  tried  and  decided  in  the  first  action, 
and  if  wrong  the  remedy  was  by  a  bill  of  exceptions,  or  a  mo- 
tion for  a  new  trial ;  but  otherwise,  if  this  evidence  bad  not 
been  offered  in  the  first  trial. 
Anstr.  432.         ^  ^j  A  deposits  title  deeds  of  an  estate  with  B,  his  cred- 
Fiuitt "'       ^^^  ^  ^  security,  and  afterwards  mortgages  the  estate  to  C ; 

A  is  competent  to  prove  C  had  nodce  of  this  deposit. 
13  Maw.  It        ^  23.  D^B.  in  criminal  cases,  not  capital,  must  summon 
^^'  their  own  witnesses  at  their  own  exp^)ce« 

18  MiiM.  'k.  ^  ^. , When  evidence  is  given  bj  one  party,  and  olijected 
^tbi'id.«.  ^  J^y  the  other,  and  rejected|*-*and  afterwards  at  the  trial, 
aackMHi.  '  bdh  parties  comm^at  upon  it  to  the  jury,  the  objection  is  to 
be  considered  ts  waived,  and  diis  evidence  as  being  in  die 
case. 
M'Na'by,33d,      ^  3I»  fflM  evidence  prot>€s  Me  an  officer^  a  parscn,  an 

Ch.  81,  a.  8,  g.  12.— 1  Phil.  Eyid.  179,  180.— Leach  C.  L.  685.-6  Bin.  88.  -9  Mass.  R  .231 
cjtedCh.  75,  a.8.i.  26. 
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aiiomejif  fye.    GeuenHy  it  is  sufiScient  to  shew  that  he  acted    Cb.  99. 

on  the  occasioQ  as  an  pfficer  £cc«,  in  the  capacity  be.,  with*-   V^g^^V^nf 

out  producmg  the  written   evidence  of  his  appointment ;   as 

that  one  acted  as  postmaster.   Crew  q.  U  v.  Saunders,  2  Stra* 

1005.     So  the  deft's.  accounting  with  the  pit.  as  farmer  of 

a  taX|  proves  him  such.   Radford  qui  tarn  v.  Mlntosh,  3  D. 

fc  E.  632|     So  an  i^ttorney,  in  his  action  for  defamation,  is 

enough  to  prove  he  acted  as  such.  4  D.  b  E.  366,  Berryman 

tr.  Wise.     So  that  a  customhouse-officer  is  reputed  such.   Id. 

As  well  in  criminal  as  civil  suits.     So  as  to  peace-officers, 

justices,  constables,  bc»;   enough  to  prove  they  acted  as 

such.  Id. ;  see  Ch.  75,  a,  6.  s.  6  ;  1  Peter's  R.  429  ;  2  Gal- 

lison's  R.  15,  United  States  r.  Bachelder;  2  Camp.  513. 

^  26.  Ret  inter  aiios  acia^  not  evidence.  As  where  A  sued  2  Day's  Cas. 
B  on  a  written  agreement,  made  by  B  to  pay  A  the  balance  101,  Chap-  * 
or  balances  that  should  be  found  due  from  C  to  A  at  the  ^^°  ^* .     _ 
date  of  the  agreement ;   C  failed,  and  his  assignees,  under  sam^princi- 
the  bankrupt  act,  and  A  referred  &cc.,  and  the  referees  found  p|e>  1  fen- 
a  balance  due  from  C  to  A ;  held,  this  award  was  not  admis-  c\"fj^V^' 
sible  evidence  in  A's  action  against  B,  being  ret  inier  &c.  ciark. 
Same  principle,  4  Day's  Caa»  284,  431. 

^27.  Adverse' poisesiianf  vrhut   evidence  to  prove   it  be. 
B  is  sued  in  Connecticut  in  qui  iam  for  the  penalty  incurred  ?g^*5j'?  ^*f  • 
for  receiving  a  conveyance  of  land  held  adversely  by  C.  Held^  „.  Hotcbldss. 
the  declarations  of  A,  the  grantor,  made  previous  to  such  con-  2  Day's  Cas. 
veyance,  are  not  admissible  evidence  of  C's  adverse  possess-  **ga?e!l?* 
ion.     Sob  ejectment, defence  was  that  the  pit  before  he  I'caine'sR. 
sued  had  conveyed  away  the  land  ;  held,  the  J)lt.  could  prove  ??*  TT?^ 
an  adverse  holding  by  the  deft  at  the  time  of  the  conveyance,  g  ss.-^2^  ' 
rendering  it  void  under  the  statute  against  sdling  disputed  ti-  Caine's  R. 
tie.     See  Index,  Adverse  Possession,  Seizin,  and  Disseizin,  ^^* 
&c.     A  entered  under  a  lease,  and  held  over  after  its  expira- 
tion.   This  does  not  prove  adverse  possession,  though  the 
premises  have  descended  to  A's  son.     The  lessee  quitted  and 
no  proof  he  paid  rent,  and  others  held  under  the  lessor  four- 
teen years,  who  bad  a  right  to  re-enter  for  non-payment  of 
rent ;  a  demand  and  re-entry  presumed. 

Husband  and  wife  in  her  right  in  fee ;  their  son  entered  ]  jobns.R. 
and  after  some  years  took  their  deed,  void  as  to  her,  as  sbe  435. 
did  not  acknowledge  it ; — ^yet  sufficient  to  shew  the  son  did 
not  hold  adversely,  but  only  his  father's  estate  for  life  Sec. 

^  28.  Vexatious  suit^  what  evidence  in.     An  action  for,  oi? *J '  ?T* 
and  for  treble  damages  was  brought ;  held,  the  pit.  could  prove  v.Bronwn/ 
his  peculiar  situation  at  the  time  he  was  sued  as  ground  of 
special  damages. 

^  29.  The  master  of  a  ship  was  sued  by  a  seaman,  for  leav-  3  Day's  Cas. 
ing  him,  against  his  will,  on  a  desolate  island  in  the  South  Sea.  ^^h^^*" 
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Ch.  99. 


3  Day's  Cm. 
d4A,  Halsey 
V.  Brown. 


SDaVsCas. 
492,  Hartford 
Bank  v. 
Harte. 


1  Caines'  It 
257.  Hoff- 
man V. 
Smith. 
3  Day's  Cas. 
433,  Abby  v. 
Goodrich. 


10  Johns.  R. 
96,  The  Peo* 
pie  9.  Bill. 


The  deft,  proved  he  requested  the  pit.  to  come  on  board,  and 
that  he  refused.  Held,  that  the  pit.  could  not  be  admitted  to 
prove  that  he  had  well  grounded  fears  of  abuse,  and  to  this 
purpose  to  prove  particular  instances  of  abuse  of  the  crew,  by 
the  inferior  officers  of  the  ship,  which  were  known  to  the  defL 

^  30.  Custom  of  merchants  in  Connecticut  and-^ew  York 
A  sued  the  owners  of  a  vessel  living  in  Connecticut,  for  a 
quantity  of  gold  and  silver  coin,  taken  by  the  master  at  Nevis, 
on  freight,  to  be  delivered  at  New  London.  Defts.  were  al* 
lowed  to  prove  a  custom  of  merchants  in  New  York  and  Con- 
necticut, Uiat  the  freight  of  money  received  by  the  master  is 
his  perquisite,  and  that  the  contract  is  considered  as  being  per- 
sonal and  not  as  the  contract  of  the  owners. 

§  31.  The  endorsee  of  a  note  sued  the  endorser,  on  the 
ground,  though  forged,  he  had  made  it  his  own.  Held,  he  could 
not  be  allowed  to  prove  that  the  names  of  other  persons  had 
been  forged  under  like  circumstances,  of  which  the  bank  had 
notice  :  2.  The  confessions  of  individual  members  of  a  cor- 
poration aggregate,  a  party  to  a  suit,  who  exercised  no  corpo- 
rate duty,  was  not  evidence :  3.  Putting  a  letter  into  the 
postoffice  is  a  fact,  from  which  the  jury  may  infer  the  person 
to  whom  directed  had  notice  of  its  contents. 

^  32.  A  professional  man,  not  employed  by  the  party,  b  a 
good  witness  against  him,  though  the  communication  ^was  in 
friendship. 

^  33.  A  grantor,  whose  covenants  pass  with  the  land,  not 
made  a  witnes^  by  a  release  from  the  grantee;  as  where  A 
conveyed  to  B,  with  covenant  of  seizin  and  warranty,  thirteen 
acres  of  land  ; — ^bounds,  North  and  South,  not  disputed.  East 
by  C's  land  and.  West  by  A's.  B  sued  C,  in  dausumfregit ; 
plea,  title  by  C,  claiming  that  the  dividing  line,  between  his 
land  and  that  A  conveyed  to  B,  the  pit.,  was  west  of  the  locus 
in  quo.  A  not  a  witness  to  disprove  C's  claim,  though  B  re- 
leased his  covenant ;  for  A  was  interested  to  establish  the  di- 
viding line  as  far  east  as  possible,  nor  did  B's  release  restore 
his  competency,  as  the  covenants  in  hi^  deeds  run  with  the 
land.  ^tuerCf  had  B  conveyed  any  of  the  land  before  he  re- 
leased the  covenants.^ 

^  35.  If  A  and  B  be  indicted  for  an  assault  and  battery,  and 
each  plead  not  guilty,  one  is  not  a  witness  for  the  other. 
Held,  also,  a  party  in  the  same  suit  or  indictment  is  not  a  wit- 
ness for  his  co-deft,  till  first  acquitted  or  convicted,  and 
pleading  severally  makes  no  difference.  1  Hale's  P.  C.  308  ; 
6  p.  b  E.  623 ;  Stra.  633. 
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Ch.  100. 
Art.  1. 


CHAPTER  C. 


DEMURRERS  TO  EVIDENCE  AND  BILLS  OF  EXCEPTIONS. 

Art.  i.  General  principles.  ^  1.  If  the  party  against 
whom  evidence  in  the  cause  is  given,  admits  the  legality  and 
truth  of  it,  but  contends  it  is  not  sufScient  to  maintain  the 
issue,  he  may  then,  if  left  to  the  jury  as  conclusive  agamst 
him,  and  not  otherwise,  tender  his  bill  of  exceptions  to  tho 
judge's  opinion,  which  he  is  obliged  to  seal.  So  if  the  judge 
admit  a  witness  not  competent,  or  evidence  not  admissible,  or 
rejects  a  competent  witness  or  proper  evidence,  the  party 
may  also  tender  such  a  bill,  on  West.  2. 

$  2.  And  usually,  when  the  evidence  is  all  on  one  side,  and 
the  legality  of  its  admission  is  not  questioned,  nor  the  truth  of 
it,  the  party  objecting  demurs  to  it.  In  either  case  it  comes 
to  be  a  law  question  before  die  court,  and  takes  the  cause 
from  the  jury  immediately  in  cases  of  such  demurrer.  1  Phil. 
Evid.  233  to  237,  cases. 

^  3.  And  it  is  a  rule  that  when  a  party  demurs  to  evidence,  2  K.  Bl.  187, 
he  ought  to  admit  the  whole  effect  of  it,  and  not  merely  the  HMteiv^''^' 
facts  which  compose  it.  *'  So  that  if  it  is  only  presumptive,  Douei/isi.— 
he  must  distinctly  admit  every  conclusion  which  the  jury  might  ij^'^^*  ^ 
have  drawn  from  it."  A  judge  is  not  obliged  to  sign  a  bill  of  221!—  ^  ' 
exceptions,  unless  tendered  to  him  at  the  trial  or  term.  And  7  Cranch, 
it  is  discretionary  with  the  court  to  compel  a  joinder  in  de-  ^^- 
murrer,  &c. 

$  4.  ^<  If  a  iudge  at  atrial  does  erroneously  overrule  a  matter  7  Mod.  67, 
offered  in  evidence,  the  regular  way  is  to  tender  a  bill  of  ex-  J^*"*  •• 
ceptions  ;  yet,  if  upon  such  a  matter  the  party  will  suffer  the  2  w.^.  962, 
trial  to  go  against  him,  it  is  good  cause  for  a  new  trial ;"  which  Rafael «.  Ve- 
can  be  granted  :    1.  Because  'the  verdict  is  against  evidence :  ^^^^l^ 
3.  Against  law:  and  3.    For  excessive  damages.     And  the  Parker «.An- 
intent  of  a  new  trial  is  to  submit  the  same  question  to  another  ^i* 
jury,  so  there  can  be  no  amendment  after  a  new  trial  granted. 
And  in  Salem  v.  Andover,  our  Supreme  Judicial  Court  order- 
ed an  amendment  to  be  entered  by  consent  after  a  new  trial 
granted,  though  in  fact  no  consent. 

$  5.  The  bill  of  exceptions  is  only  for  a  single  point,  and  not  Rail.  N.  P. 
to  draw  the  whole  matter  into  examination  asain,  and  it  "  oueht  ?*?*"^  .^^ 
to  be  on  some  point  of  law  either  in  admitting  or  denying  evi-  _8  Johns,  a 
dence,  or  a  challenge,  or  some  matter  of  law  arising  on  the  607. 
fact  not  denied,  in  which  either  party  is  overruled  by  th« 
court." 
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Ch.  100.      ^6.  ^'  If  (be  judge  aDow  the  matter  to  be  endence,  but  not 

Art.  1.     coQclusive,  and  so  refer  it  to  the  jury,  no  bill  of  exceptions 

«^^v^^  will  lie,  as  ^f  a  man  prodace  the  probate  of  a  will  to  prove  the 

a  Bac.  529.     devise  of  a  term  for  years,  and  the  judge  leave  it  to  the  jury.'' 

1  Bac.  Abr.  *'  ^^  common  law  a  writ  of  error  lay  on  an  error  in  law 
826.--a  Inst,  apparent  in  the  record,  or  for  an  error  in  fact,  where  either 
?c""]Kffl^'  P^>^  ^'^^  before  judgment ;  yet  it  lay  not  for  an  error  id  law 
BaiLN. P.  Bot  appearing  in  die  record."  Hence,  13  Ed.  I.  c.  31,  was 
297,816.—  passed,  allowing  the  party  to  state  in  writing  his  exception 
i^hii.  Evid.  j^jjj  ^^ij^  jj  ^  p^  ^f  ^^  record.    And  this  statute  extends 

to  any  one  made  party  to  the  record,  as  pit.,  deft.,  or  vouchee, 
be.  and  to  all  actions  real,  personal,  and  mixed,  but  not  to 
treason  or  felony,  and  is  doubtful  as  to  offence^  not  capital 
It  extends  to  pleas  dilatory  and  peremptonr,  prayers  to  be 
received,  oyers  of  deeds  and  records ;  to  challenges  of  jurors, 
and  to  any  material  evidence  offered  and  overruled.    The 

3,  s.  4,  directs  the  return  of  the  bill  and  proceedings. 
Bun.  N.  P.        %  7.  This  bill  of  exceptions  is  only  to  be  made  use  of  in  & 

2  mn^7^—  ''"*  ^^  ^^^  *  *™^  therefore,  where  a  writ  of  error  does  not 
8  East,  200.    lie,  there  can  be  no  bill  of  exceptions,  and  all  discuwon  is 

confined  to  the  matter  in  the  bill.  1  Phil.  Ev.  234. 
Bull.  N.  P.        ^  B.  If  the  bill    of  exceptions  be  tacked  to  the  record, 
920.1-1' Mor.  then  it  begins ;  which  ^issue  aforesaid,  in  the  form  aforesaid, 
£.  471,  &c.     being  joined  between  the  parties  aforesaid,  to  wit :   at     ■    » 

then  states  the  8ubse4iuent  proceedings  and  the  particular 

ground  of  exceptions. 

3  Bi.  Con.  %  9.  Each  party  has  liberty  to  except  to  the  competency  of 
p' aiis^an—  ^^  witness  or  evidence,  and  the  substance  of  the  bill  must  be 
1  Salk!  288.    P^^  i°  writing  at  the  trial.     2  Inst.  427  ;  F.  N.  B.  50,  51 ;  1 

Bac.  Abr.  326.  327  ;  Raym.  404  \  by  modem  practice  dur- 
ing the  term. 
7  Crencb,  <^  10.  It  is  discretionary  with  the  court  to  compel,  or  not,  a 

SSl'caM}  of  P*'^  ^^  j^°  "*  demurrer  to  evidence  :  2.  A  demurrer  to  evi- 
179,  a.  9, 5.  deoce  is  not  to  be  allowed,  if  the  party  demurring  to  it  refuse 
14.  lo  admit  the  facts  the  other  party  offers  to  prove  :   3.  Nor  if 

he  offer  contradictory  evidence  :   or  4.  Attempts  to  establish 
inconsistent  propositions :    5.  The  party  demurring  not  only 
must  admit  as  true  all  the  facts  proved  by  the  evidence  intro- 
duced by  the  other  party,  \^  but  also  all  the  facts  which  that 
evidence  legally  may  conduce  to  prove." 
3  Hen.  St  M.      $  1 1 .  At  Washington,  and  in  the  Afiddle,  Southern,  and  West- 
^^Biwo^*"   em  States,  there  are  often  several  bills  of  exceptions  in  the  same 
eir.  cause,  one  on  each  disputed  point ;  and  in  Virginia  it  is  required 

this  Ull  be  signed  by  the  greater  part  of  the  justices  present. 
The  statute  of  Virginia  is  nearly  copied  from  Westm.  2.  13  E. 
I.  except  as  to  the  manner  of  signing.     See  5  Johns.  R.  467. 
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The  party  mUit  lay  his  finger  on  those  points  which  must  Ch.  100. 
arise  in  admitting  or  denying  evidence  or  matter  of  kw,  aris->    Art.  %. 
ieg  from  a  fact  not  denied,  in  which  either  party  is  overruled  v^^v'*^/ 
by  the  court.    And  often  in  the  States  to  lay  the  foundation  of  ^»^  <^«a 
a  bill  of  exceptioBS,  the  party  requests  the  court  to  state  to  **  ^"^b* 
the  jury  the  law  is  so,  and  if  the  court  do  not,  the  bill  is  farm- 
ed be.  suting  the  facts  as  to  the  point  and  raising  it. 

^  12.  A  bUl  of  exception  lies  to  the  opnion  of  the  judge  in  4  cnnch»63. 
his  charge  to  die  jury.     The  exception  must  be  insisted  on  at  -1  Salk.  288. 
the  trial,  and  is  waived  by  debiy ;  but  after,  may  be  drawn  up  T^^;  ^>  ^' 
in  form.   Wright  v.  Sharpe  ;  6  Johns.  R.  279  ;  1  Bos.  &  P.    ^'' 
32.    In  all  cases  of  appeal  from  an  order  of  justices,  no  Ull 
of  exceptions  lies.  3  Johns.  R.  23. 

Abt.  2.  Caset •  $  1.  In  this  action  the  tenant  produced  a  wit-  2  Maw.  R. 
ness  the  demandant  expected,  and  he  had  evidence  to  discredit  ^^  j^*"' 
him.    Verdict  far  the  tenant.    The  demandant  after  the  trial  wadham.^ 
discovered  further  evidence  to  discredit  the  witness;  but  the  3 Mais.  R.^ 
court  refused  to  grant  a  new  trial  on  this  account    This  biH  is  f^;~~^^^' 
not  to  draw  the  whole  matter  into  discussion. 

^  2.  In  this  case,  Cogswell,  executrix,  in  error,  against  Dol*  2  Mass.  R. 
liver,  is  at  large  the  bill  of  exceptions  &c.    See  Ch.  81,  a.  4^  j*h'"^BM 
s«  3« 

4  3.  A  demuirer  to  evidence  is  an  acknowledgment,  that  8  Dall.  38, 
the  evidence  produced  at  the  trial  by  the  adverse  party  is  p^|rl^'  ^ 
true,  but  denies  its  legal  operation,  and  thereupon  he  demurs  7  ingt.  es, 
aod  says,  the  matter  by  the  deft,  to  the  jury  shewn  in  evi-  142.— 1  Mor. 
dence,  is  not  sufficient  in  law  to  prove  the  issue  joined  on  the  f^f^f^T^' 
deft's.  part,  and 'that  the  pit.  to  that  matter  in  the  form  shewn  Co.  L.  72.- 
in  evidence  is  not  held  by  law  to  answer,  hocparaiu$;  and  for  4^c.  Abr. 
want  jDf  sufficient  matter  shewn  to  the  jury  in  the  case,  the  pit. 
prays  judgment  that  the  jury  be  discharged  of  their  verdict  on 
the  issue  to  be  rendered,  and  for  his  debt  be.  as  the  case  may  ' 
be.    The  deft.,  for  instance,  says  be  has  shewn  in  evidence 
sufficient  matter  to  the  jury  to  OEiaintain  the  issue  on  his  part 
joined,  and  hoe  paratuij  and  says,  as  the  pit.  has  not  denied 
or  answered,  but  refused  to  admit  the  deft's.  averment,  he 
prays  judgment  the  pit.  be  precluded  from  having  bb  action, 
and  that  &e  jury  be  discharged  of  their  verdict  on  the  issue 
to  be  rendered,  and  the  juiy  b  discharged  by  consent  of  parties. 

<;^  4.  It  seems  to  be  discretionary  with  the  court  whether  to  7  Inst  si,  62. 
force  one  to  join  in  demurrer  to  evidence,  for  if  there  be  not  col-  j^^^^  ^^ 
ooraUe  nutter  of  demurrer,  the  court  vriU  not  force  the  party  to  -^7  Inst!  61, ' 
join.  Ondemurrers  to  evidence  and  bills  of  exceptions  the  whole  {^j^***^  ^*^^' 
cause  is  usually  put  in  writing.  And  if  the  court  improperly  "' 
overrule  a  demurrer  to  evidence,  this  is  proper  ground  for  a 
bill  of  exceptions. 
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Art.  2. 


6.Co.  1(>4» 
Bakar's  ease. 


6  Co.  104. 


Cro.Cur.148, 
Darrose  V. 

Uewbolt^ 
Davenport  v. 
Tjrrrill, 
astro.  826. 


>  Act, 
March  16, 
1805,  Sect  6. 


4Mais.lt 

607,  Pease  Jr. 
V.  Whitney. 


4  Cranch, 
219,  Pawling 
&a1.v.  Unit- 
ed States. — 
2  Johns.  R. 
160.— 2  Cain. 
Ca.  134.^ 
1  Johns.  R. 
241,  Patrick 
v.Hallet. 
Same  rule 
laid  down. 
6  Co.  104, 
and  3  Johns. 
Cas.  10,  159, 
Forties  &  al. 
V.  Church. — 
Dougl.  119.- 
IPhil.E^d. 
286.— Ch. 
181,  a.  2,  s.  6. 


If  the  pk.  give  in  evidence  any  matter  in  writing  or  recorcf^ 
and  the  deft,  demur  to  it,  the  ph.  must  join  in  demurrer  or 
waive  his  evidence ;  and  Cro.  El.  TdS,  it  is  said  the  party  is 
not  compellable  to  join  in  demurrer  to  evidence  given  by  wit- 
nessesy  because  on  demurrer  the  credit  of  the  tesdmooy  is  not 
to  be  examined  by  a  jury,  and  it  is  also  said,  the  court  wiO 
not  force  the  party  to  join,  unless  there  be  some  colourable 
matter  to  ground  the  demurrer  upon ;  and  if  a  party  produce 
a  witness  to  prove  a  fact,  the  other  party  may  admit  his  testi- 
mony to  be  true  and  demur  to  the  evidence.  And  where 
there  is  a  demurrer  to  evidence,  the  jury  may  assess  the  dam- 
ages conditionally.  But  the  more  regular  way  is,  to  dismiss 
the  jury  to  determine  the  .law  on  the  demurrer,  and  if  the 
issue  be  decided  for  the  pit.  to  assess  the  damages  by  a  writ 
of  inquiry.  A  bill  of  exceptions  is  in  the  nature  of  a  writ  of 
error.  1  W.  BL  679 ;  and  originaUy  was  founded  on  statute 
Westm.  2. 

^  6.  Our  bill  of  exceptions  is  founded  on  this  act,  by  whicb 
any  party  aggrieved  at  tibte  judgment  of  the  judge,  (court  held 
by  one  judge)  in  any  process  civil  or  criminal,  may  allege  ex- 
ceptions to  the  same  at  the  same  term  in  writing,  and  if  true, 
to  be  allowed  and  signed  by  the  justice  holding  die  court. 

^  7.  In  this  case  it  was  decided,  that  the  bill  of  exceptions 
must  be  filed  and  allowed  the  same  term,  by  statute  passed 
February  29,  1804. 

^  8.  See  also  bill  of  exceptions  in  Cabot  v.  Bingham  in  the 
Federal  courts,  and  the  form  of  another  bill  of  exceptions, 
1  Mass.  R.  518,  519,  in  Topsham  v.  Harpswell ;  also  Cogs* 
well  V.  DoUiver. 

^  9.  The  court  held  in  this  case,  that  upon  a  demurrer  to  evi- 
dence the  testimony  is  to  be  taken  most  strongly  against  hira 
that  demurs ;  and  such  conclusions  as  a  jury  might  justifiably 
draw  the  court  ought  to  draw.  It  is  by  implied  consent  the  . 
judges  draw  conclusions  from  presumptive  and  much  other 
evidence,  to  judge  of  which  is  the  sole  province  of  the  jury, 
and  to  draw  conclusions  from  which  the  judges  are  in  the  eye 
of  the  law  as  incompetent,  as  the  juiy  is  to  decide  a  nice 
question  of  law.  A  little  reflection  on  this  subject'  will  con- 
vince us  of  the  propriety  of  the  English  common  law  itile  ;  that 
is,  that  the  other  party  shall  not  be  obliged  to  join  in  demurrer 
to  evidence,  nor  will  the  court  force  him  to  do  it,  when  the 
evidence  consists  of  presumptions,  character,  credibility,  and 
other  matters  of  evidence  peculiarly  of  a  nature  for  the  juiy  to 
judge  of,  and  from  which  diey  are  particularly  qualified  in  con- 
sideration of  law  to  draw  the  proper  conclusions.  3  Caines' 
Ca.  in  £.  158. 
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^  10.  If  judgment  be  reidteffed  for  the  d»&.  on  demunrer    Cb.  100. 
to  evidmee,  and  leave  be.  adced  of  the  court  to  withdraw  the    Ar(.  2. 
demurrer  and  take  issue  on  the  fact^  the  court  may  allow  it,  v^#-v^^p/ 
for  it  was  said,  "  it  is  albwable  in  all  cases  where  the  demur'*  2l5^^*£ 
rer  is  not  frimlous,"  to  do  it  if  applied  for  m  the  same  term,     i^  Formra  v\ 

()  11.  But  where  the  deft.,  bj  his  counsel,  moyed  for  leave  Hasktn. 
h>  withdraw  his  demurrer,  and  plead  issuably,  on  affidavit,  he  ^fo'n^'.CMh 
bad  merits,  which  he  did  not  know  till  after  be  had  filed  his  wold, 
demurrer ;  the  court  said,  it  appeared  on  theftice  of  the  de« 
■uirrer  itself  it  was  frivolous,  and  for  the  purpose  of  delajr ; 
if  the  deft,  will  put  in  a  frivolous  demurrer,  and  then  appliea 
to  the  grace  of  the  court,  be  shall  have  none ;    he  has  acted 
uomerkmoudy  and  shall  be  held  to  aummumjus* 

$  12.  If  one  ot  the  parties  oiflEer  a  demurrer  to  the  evidence,  i  Wash.  220, 
the  court,  if  the  evidence  be  cleariy  against  Unit  may  refuse  ^®^^^** 
to  compel  the  other  party  to  join.   No  demurrers  to  evidence    ^"^  * 
before  jusdces  of  the  peace.     S  Caines'  R.  14d. 

(^  13i.  In  ^s^caae^  Hoyle  v.  Youngs  a  demurrer  to  evidence  i  wadi.  I6l. 
may  be  aUowed  at  any  time  b^ore  the  juiy  retire,  though  the  — Variance 
party  offerii^  the  defiuurrer  may  have  examined  the  witnesses,  ^^0^^^°^^ 
the  whole  evidence  on  both  sides  being  stated,  (which  ought  ed  on.  and 
always  to  be  done,)  unless  the  court  think  the  eaae  clear  against  ^«t  shown 
die  party^  in  wluch  case  tka  cooxt  vmj  refuse  to  receive  the-  ba  taSnn  »? 
demurrer.  vantage  ei^ 

§  14.   The  court  held,  that  on  demmer  to  chreiuDslantial  fa'm  ISv 
evidence,  die  party  offinriBg  the  evidence  is  sot  obliged  to  join  2]i/oil»oa4 
in  demurrer,  unless  the  party  demuning  wiU  disliiMly  ainit^  al.  v.  Hunt— 
upon  the  record,,  every  fact,  anid  every  conclusion,  which  the  j^o.^'r^i^ 
evidence  ofiered  conduces  to  pvovo.  3  Tucker's  Black.  9*22^  ^  Lewis*  vJew. 
3  Caines'  Ca.  in  E.  158 ^  a  Bk.  467  ;  3  Waali.  308.  ^  Johna.lt 

^  15w   Id  England,  dke  bill  of  exc^on,  or  a  nrinute  of  nMod.  170» 
one,  must  be  filed  at  the  time  of  the  trial,  and  afbr  the  triid:  178.— iSalk. 
ia  over  it  is  too  kle.     [Any  lime  before  the  jury  give  their  *®?t![l^ 
wiict,  1  Bin.  38.)  '•***"^- 

§  16.  The  billot  exceptian  in.  Masaadiusetta is  fQimdad9.9Mafla.iui28^ 
aa  above,  on  the*  aat  of  March  Id,  1806,  a.  5.    In  this  actin  Champion  in 
it  waa  held>  the  judge  is;  not  beimd  to  sigii  a  hillof  ezceptiiM^*-  ^^^ 
where  an  afmeal  lies  to  the  Supreme  Judicial  Coiirt.    Seethes 
wbstance-  oi  our  bitt  el  excepliona  in  the  subjoiMd  note.* 

*  Supreme  Judicial  Court, Term.    A,  pit.  k,  appt  v.  B.  deft.  U  appee. 

This  was  homine  replegiando.  The  plea  was,  that  the  deft,  did  not  im  the 
pit.  in  manner  and  form  as  he  alleged  &c.,  and  issoe.  And  now  the  said  A 
appears,  and  in  support  of  the  issue  in  feet,  joined  upon  the  record  on  Uh 
part,  he  here  offers  in  evidence  to  the  jmy,  sworn  to  tnr  the  issue,  and  hero* 
moves  the  sud  court  for  leave  to  shew  and  offer  in  evidence,  to  tlie  said  in- 

?r,  and  to  prove  hy  good  aad  knrfuL  evidanoe  the  following  faets^  napanr  i 
hat  the  said  B,  on  ,  at ,  so  ttion  state  the  frets  ininnded  ta  hm 

proved,  and  evidence ;  whereupon  it  Is  considered,  and  a^ndaed  hm  tW 
court,  that  the  evidence  tendeied  and>  off^rad^  aa  afonaaid,  b  aal  legu  evi- 
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Ch.  100.  Proceedings  on  a  bill  of  exceptions.  3  Burr.  1692,  1742; 
Art,  2.  1  W.  Bl.  555.  No  bill  of  exceptions  lies  on  summary  pro- 
s^ry^^  ceedings  as  to  settlements.     Cowp.  501 ;   Money  v.  Leacb, 

2  Stra.  1040. 
8  Johns.  R.         A  bill  of  exceptions  brings  into  examination  only  the  points 
^>  ^^^^  ^  mentioned  in  it ;  and  these  must  be  accurately  shewn,  whetfa- 
ia  erro^?        er  in  admitting  or  refusing  evidence,  or  matters  of  law  arising 
out  of  the  facts,  and  as  to  which  the  party  objecting  is  over- 
ruled by  the  court ;   and,  3  Dallas,  the  court  cannot  presume 
any  material  part  of  the  evidence  is  omitted,  and  not  stated  in 
the  bill  of  exceptions. 
Sid.  84.—  ^17.  In  the  construction  of  the  said  statute  of  Westm.  2, 

Lev.  <I8.—      it  has  been  held,  in  English  courts,  that  it  did  not  extend  to 
TheWngr.    c'^inal  cases,  especially  to  treason  and  felony,  if  to  other 
Ld.  Paget.  '    cases  of  crimes ;  but  was  allowed  in  an  indictment  for  a  tres- 
pass, 1   Leon.  5 ;   in  an  information,  quo  warranto,  I  Vent. 
336 ;  in  an  indictment  for  a  riot,  1  Vem.  175.    Many  courts 
in  the  United  States  practise  on  this  statute  as  common  law. 
See  American  cases  above  cited,  also  3  Johns.  R.  23 ;    1 
Bin.  222 ;  1  Hen.  &  Mun.  375 ;  2  Cranch,  239  ;  4  Cranch, 
71,  72. 
§  18.  The  party  may  except  to  a  misdirection  to  the  jury, 
— 2Cr«iidh     ^y  ^  J^^S^f  *nd  the  court  must,  if  required  to,  decide  the 
5S89.— 8  point  of  law,  pertinent  to  the  issue,  and  its  refusing  so  to  de- 

^"cnui^'  cide  is  cause  of  exception. 

71.  '        And  if  the  judge  or  judges  refuse  to  sign  and  seal  a  prop- 

er bill  of  exceptions,  a  mafidamut  lies.      1   Cain.  511;   2 
Cain.  97.   And  if  one  dies  before  done,  a  »cire  facias  may  go 
to  his  executor  be.,  2  Inst.  428 ;    and  if  the  judge  denies 
his  seal,  the  party  may  prove  it  by  witnesses,  id.  428 ;   and  if 
the  party  be  dead,  his  heirs  or  executors  may  have  error  on 
the  bill  of  exceptions,  2  Inst.  427. 
2tev.297.—      $  19.  When  allowed,  the  party  cannot  move  in  arrest  of 
a  Jones,  117.  judgment  on  the  point  in  the  bill  of  exception ;  his  proper  re- 
medy is  a  writ  of  error ;  and  if  the  court  above  decide  in  ft- 
vour  of  the  pit.  in  error,  and  think  the  evidence,  though  not 
2B.&E.125,  conclusive,  should  have  been  admitted,  it  will  direct  a  venire 
Davies  V.       fados  de  novo  ;  and  if  there  be  a  bill  of  exceptions,  the  court 
Av!bi.  939.     below  will  not  grant  a  new  trial  on  the  very  point  contained 
in  it. 

dence  to  be  admitted  in  this  case,  and  losuflicieDt  in  law  for  the  said  A  to 
maintain  and  prove  the  said  issue  on  his  part,  and  the  evidence  aforesaid  so 
taodered  and  offered  is  accordingly  rejected  and  refused  by  the  court,  to 
be  admitted  in  the  trial  of  the  said  issae. 

Signed  by  the  Judge  4«. 

This  bill  be  may  amend,  so  as  to  make  it  conformable  to  the  true  state  of 
the  case,  before  he  signs  It.    See  form  of  a  bill  of  exceptions,  stating  the 
o  n  «.  1ADO   rocoed  at  large  &c.  I  Morgan's  Essays,  471,  472,  fcc. ;  also  a  form,  1  Mess. 
3  Burp.  ItWS.  j^  g|Q .  jj^  forms,  Rast.  Ent.  276, 323 ;  BrownL  Ent  129. 
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$  20.  A  bill  of  exceptions  taking  up  the  whole  cause  is  in-    Ch.  100. 
admissible,  and  can  be  no  legal  foundation  for  a  writ  of  error.     Art.  2. 
Kirby,  456,  Wadsworth  v.  Sanford.  V,^^v^J 

.   $  21.  Nor  does  it  lie  to  the  charge  of  a  judge  of  the  Conn  2  Caines'R. 
non  Pleas  to  the  jury,  as  to  the  weight  of  evidence  5  the  re-  i^- 
medy  is  by  applying  for  a  new  trial. 

^  22.  A  bill  of  exceptions,  tendered  after  the  jury  has  re-  10  Johni.  R. 
turned  with  their  verdict  into  court,  but  before  it  is  delivered,  |*^"^ '*'**'• 
is  not  too  late  as  to  the  judge's  charge,  but  is  as  to  questions 
of  evidence  at  the  trial.     Lanusse  v.  Barker ;  Jones  v»  Ins. 
Com.  of  N.  America,  4  Dallas,  242 ;  1  Bin.  38. 

$  23.  A  bill  of  exceptions  ought  to  state,  that  evidence  was 
offered  of  the  facts  on  wluch  die.  opinion  of  the  court  was 
prayed ;  hence  the  party  cannot  pray  the  opinion  of  the  court 
on  certain  facts,  without  stating,  evidence  to  the  jury  was  giv- 
en of  them.     6  Cranch,  226,  Vasse  v.  Smith. 

$  24.  If  a  written  instrument  be  stated  in  a  bill  of  excep' 
tions,  as  having  been  offered  in  evidence  at  the  trial,  and  no 
objection  appears  to  have  been  offered  to  the  proof  of  its  ex- 
ecution, it  is  to  be  presumed  to  have  been  duly  proved,  or  ad- 
mitted.    Newlin  v.  Newlin,  1  Serg.  b  Rawles,  275. 

^  25.  If  on  such  bill  the  only  question  be  on  the  compe- 
tency of  the  witness  in  the  inferior  court  had  to  testify  the 
fact,  fully  proved  on  the  trial  by  other  witnesses,  the  Supreme 
Court  (N.  Y.)  cannot  reject  the  evidence  as  unnecessary, 
though  the  party  might  have  waived  the  testimony  of  the  wit- 
ness objected  to,  and  the  inferior  court  might  have  reused  to 
seal  the  bill  of  exceptions.  Marquand  v.  Weeb  &  ah,  16 
Johns.  R.  89. 

$  26.  On  demurrer  to  evidence,  the  whole  proceeding  is 
under  the  court's  control,  as  of  the  judge  at  nisi  jprius,  or  of 
the  court  on  a  trial  at  bar ;  the  court  may  hinder  a  party  from 
demurring,  by  overruling  the  matter  in  demurrer,  if  it  appear 
to  them  to  be  clear  in  law,  and  leave  the  case  to  the  jury.  1 
Phil.  Ev.  236,  Wroe  v.  Washington  ;  and  1  Wash.  357,  Har- 
rison V.  Brock ;  1  Munford,  22. 

^  27.  On  demurrer  to  evidence,  an  unconditional  verdict  is 
not  error,  if  accepted  by  the  court ;  1  Hen.  b  M.  53,  and 
the  demurrer  decided  by  it. 

§  28.  4  Hen.  &  M.  180,  Syme  &  al.  t;.  Montague.  When 
the  deft,  at  law  makes  affidavit  that  he  has  material  witnesses 
absent  S^c.,  and  the  court  orders  on  the  trial,  he  may  except 
to  its  opinion,  and  obtain  relief  in  a  superior  court  of  common 
law,  but  not  in  chancery. 

§  29.  Murdock  &  ah,  surviving  partners  of  William  Cun- 
ninghame b  Co.  v.  Herndon's  cxrs., 4  Hen.  hM.  200.  When 
a  cause  on  a  bill  of  exceptions  is  brought  up  to  a  superior 
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Ca.  101.  oourt,  it  iriH  kii|Mct  the  whole  momd,  «ad  r»v«ne  the  jadg- 
Art.  I.  nmt  if  there  be  aoy  defect  cr  enor,  thoogh  the  jud^imnt 
below  be  right  on  the  point  decided  ifaere,  mad  ee  wUeh  enek 
bill  was  taken :  3.  And  a  declaration  is  deemed  suffideot, 
when  the  cause  is  reaiaoded«  and  a  new  trial  eordered,  sod  is 
not  afterwards  to  be  excepted  to :  3.  If  a  futf  die,  and  kb 
eseciitors  appear,  they  may  stand  by  the  fisrner  pleadiags,  or 
pkad  dt  novo^  as  they  pieasoi  the  court  wiU  not  diieot  Aein  z 
4.  Tbongh  it  appear  by  the  pit's,  declaration  his  action  b  bu^ 
red  by  t&  act  of  limitatioos,  yet  on  ml  debet  pleaded,  end 
verdict  for  him,  he  has  judgment ;  for  if  the  act  were  in  evi- 
dence, the  court  will  intend  he  proved  an  after  acknowledg- 
ment, or  some  matter  that  took  the  case  out  of  the  act.  Same 
case  in  another  form,  3CaU,  536. 


CHAPTER  CI. 


COVENANT.    GElfEKAL  PRIlfCIPLES. 

Art.  1.  Oenerel  prineipUi. 

$  1.  b  has  been  well  observed,  that  **  contracts  comprehend 
the  whole  business  of  human  negotiation  f*  that  '*  they  are  ap- 
plicable to  the  correspondence  of  nations,  as  well  as  to  the 
concerns  of  domestic  life  ;  they  include  every  change  and  re- 
ktion  of  private  property/'  And  it  has  been,  generally,  con- 
tracts that  have  given  rise  to  the  great  variety  of  actions  and 
pleadings  in  the  books ;  and  no  portion  of  contracts  to  so 
great  a  variety  as  diose  called  covenants.  Though,  according 
to  most  books,  a  contract  is  but  an  agreement  reduced  to  writ- 
ing ;  yet,  in  a  broader  sense,  contracts  include  all  kinds  of 
of  agreements,  bhirgains,  promises,  and  stipulations,  by  whicli 
one  is  engaged  to  another;  and  in  this  broad  sense  we  use  die 
word  when  we  speak  of  actions  founded  on  e&ntract^  in  con- 
tradistinction to  these  founded  on  tarti ;  and  in  this  extensive 
sense,  as  observed  in  the  first  chapter,  all  contracts,  by  what- 
ever name  called,  have  the  same  object  in  view,  that  is,  **  to 
secure  a  right ;''  "  and  the  main  question  on  each  must 
forever  be  the  same,  that  is,  what  did  the  parties  mean.**  And 
it  is  quite  immaterial  whether  this  question  is  in  a  court  of 
law,  or  a  court  of  equity ;  for,  as  Lord  BfansfieM  observed^ 
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^'neitiier  cw  e«i  wbke  an  agreamecc  fatihm  pirties/'  each    Ctt«  101* 
^  en  only  expiuB  winU  their  true  meaMing  wis/'  .irr  1» 

^  2«  CoDtredB,  pnaimbly  the  Iraiidmtion  of  thne  fcorths  of  <>^>/^^ 
aS  the  adioBB  farou^t  an  asjr country,  are  almost  aM  Mbietmt^ 
iumfdtj  which  is  a  covenant  by  pard,  '^  or  a  coveiuini;  which 
is  an  ^mmmprit  by  deed."  ActMxn  and  rights  in  a8nmp$i$ 
have  been  ab*eady  considered.  But  actions  and  rights  on 
ooeeoatU  are  now  to  be  considered,  in  which,  in  actions  and 
pleadings  therein,  there  is  embraced  a  wider  field  ;  though 
declarations  in  assmnjnit  are  more  various,  and  numerous, 
than  in  any  other  Icmd  of  action.  Covenanti  made  directly 
are  numerous,  and  also  a  vast  many  bonds  or  obligations  are 
for  the  performance  of  eovenemtf  ;  in  actions  of  debt  on  those, 
the  pleading  also  feUowittg  the  declaration,  are  in  covenant; 
and  as  most  of  our  covenants  are  included  in  conveyances,  cov* 
enants  and  conveyances  properly  torn  one  subject  or  division 
of  the  laws  of  the  land,  for  reasons  stated  in  the  introduction* 

$  3.  Covenants  rekting  to  real  estates  only,  vrill  be  found  to 
be  very  numerous,  as  covenants  to  convey,  covenants  to  secure 
real  estates  to  the  purchasers,  covenants  to  repair  them,  cove- 
nants 10  pay  rent  for  them,  covenants  as  to  right  and  seizin, 
covenants  as  to  incumbrances  and  of  warranty,  and  covenants 
to  do  a  vast  many  other  acts  concoming  them. 

^  4.  He  title  of  the  party  is  often  of  the  vmf  essence  of 
these  actions ;  and  therefore  in  considering  covenants  and  the 
principles  oi  actions  and  pleadings  upte  tben^  thb  foundation 
of  the  title  must  necessanly  be  examined ;  sod  as  our  titles  to 
our  real  estates  depend  very  much  on  our  statutes,  h  will  be 
necessary  to  bring  the  substance  of  these  into  view,  from  the 
first  settlement  of  the  country,  in  order  to  see  this  foundaticm, 
m  a  proper  manner ;  and  as  this  title  is,  m  fact,  incorporated 
with  the  titles  at  common  law  our  ancestors  brought  with  them 
into  America,  it  will  be  found  absolutely  necessary  correctly 
to  understand  our  covenants  relating  to  real  estate,  to  under- 
stand (hose  titles  to  which  they  have  reference,  and  the  laws 
on  which  diey  rest,  whether  our  statutes  or  British  acts,  or 
principles  of  law,  adopted  here  in  conveyances,  and  leases  in 
which  covenants  are  usually  inserted ;  but  as  there  are  no  cove- 
nants in  devises  or  descents  of  estates,  titles  by  these  will  not 
be  considered  under  this  head  of  covenants  ;  nor  the  detail  in 
any  case,  but  on  the  groundwork  of  titles  in  matters  of  con- 
tract. 

Though  the  action  of  covenant  is  not  frequently  brought, 
yet  it  extends  to  many  cases. 

§  5.  A  covenant  is  a  promise,  or  an  agreement,  under  seal,  ^  ^^^  ^ 
and  is  of  course  a  deed,  and,  being  a  contract,  is,  like  other  ' 

contracts,  capable  of  being  made  in  various  forms. 
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Ch.  101.  <)  6.  No  f<^mal  words  are  necessary  to  constitute  a  co^e« 
^rt.  1  •  nant,  but  *^  any  words  in  a  deed,  which  shew  an  agreement  to 
v^rv*-^^  do  a  thing,  make  a  covenant.  A  promise  is  a  Terbal,  and 
iM  i!a^i  ^b®°  Pu^  >°  writing  under  seal,  is  a  genuine  covenant.  These 
Com.  165^  covenants  or  contracts  may  be,  by  indenture,  or  by  deed  poll, 
a  Com.  D.  in  deed  or  in  law.  So  covenants  may  be  general  or  special, 
an  Ti2  — **'  ^  ^  indemnify  against  all  persons  whatever,  or  against  partic- 
F.  N.  B.  340.  nlar  persons,  or  for  the  acts  of  the  covenantor  himself,  or  those 

of  others. 
1  Bac.  Abr.         ^  7.  Covenants  in  deed  are  such  as  are  expressly  men- 
^^'T£^^   tioned  in  the  agreement  between  the  parties ;  and  their  f<»ce 
'  and  extent  are  to  be  collected  from  the  words  they  use.     No 

set  form  of  words  is  necessary.  4  Cruise,  65. 

1  Co.  80.—        ^  8.  Covenants  in  law  are  such  as  the  law  implies,  though 
8i2!-^!;om  ^^^  expressed  ;  as  if  A  leases  land  to  B  by  deed  for  a  year, 
D.  236.       '  the  law  implies  a  covenant  on  A's  part,  that  B  shall  quietly  en- 
joy the  estate  during  the  term.     So  covenants  are  real  or  an- 

iltac.  Abr.     uexed  to  the  land,  or  personal  or  annexed  to  the  person ;  and 
aho  relate  both  to  real  and  personal  estate. 

^  9.  For  the  breach  of  any  agreement  entered  into  by  deed, 
the  proper  remedy  is  an  action  of  covenant  to  recover 
damages  for  the  breach  of  this  sealed  contract,  and  usuaBy, 
to  the  amount  of.  the  damages  really  sustained.  But  some- 
times damagiBs  are,  as  agreed  upon  by  the  parties,  called 
liquidated  dat^xges^  considered  in  a  former  chapter;  and 
sometimes  they  are  settled  according  to  certain  rules,  as  for 
the  breaches  of  the  covenant  of  seizin  or  warranty. 
8  Com.  D.  ^  10.  A  covenant  shall  be  construed  according  to  the  con- 

^^'  text  and  the  intent  of  the  deed ;  as  if  a  man,  on  marrying  hb 

daughter,  covenant  to  yay  the  husband  and  wife  £20  a  year, 
it  shall  be  construed  for  their  lives. 
W.Mm*-  ^  11,  "A  man  may,  without  consideration,  enter  into  an 

16^,  in  Sha-  ^^P^ ®ss  covenant,  under  bund  and  seal ;"  and  the  distinction 
brick  V.  Sal-  between  implied  covenants  by  operation  of  law,  and  express 
S°"  oTI^fti^  covenants  is,  that  express  covenants  are  uken  more  strictly," 

£sp.  316,317.    .     ,  ',^  ^  i»'ii  ^ 

And  one  may  make  a  covenant  to  perform  m  all  events ;  as 
See  Ch.  119,  where  the  master  of  a  ship  covenanted,  by  charter-par- 
a.  1, 8.  13.—  ty,  to  be  at  a  certain  place  in  South  Carolina,  by  the  first  of 
Cooper'         March ;  adjudged   he  was  bound  by   his  covenant,  though 

2  stra.  763.— prevented  being  there  by  bad  weather  and  contrary  winds ; 
1  E»p.  31^--  «  for  where  the  covenant  is  express,  there  must  be  an  abso- 
—AD.h  £.  '^'^^  performance,  nor  shall  it  be  discharged  by  any  collateral 
66,  Doe  V.      matter  whatever  ;"  as  covenants  to  repair  and  pay  rent  &c. 

s^^PoaT      ^^"^  ^^^  ^^  P^^^  ^^^  buildings  though  they  be  burnt  down, 

as  in  several  cases  in  Cb.  117. 
4  D.  &  E  66,      ^  12  Stops  are  never  inserted  in  statutes  or  deeds,  but  the 
Doe  r.  Mar-    ^^m.^^  ^f  ]g^  Jq  construing  them  must  read  them  with  such 

stops  as  will  give  effect  to  the  whole.  . 
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^  13.  If  I  covenant  or  agree  to  pay  £500  to  B  for  D's   Ch.  101. 
lands,  I  am  bound  to  pay,  and  may  have  covenant  against  B  to     Art.  2. 
compel  him  to  convey  the  land.     As  he  is  entitled  to  the  v^v^^ 
money,  the  law  implies  his  covenant  to  convey.  Gilb.  Cases, 

§  14.  Where  a  penalty  is  annexed  to  a  covenant,  equity  ^^^  j,« 
will  not  relieve,  when  it  is  unknown  what  shall  be  the  meas-  ii3.Li<r«w!' 
ure  of  damages.    As  where  a  lessee  for  years  covenants  not  to  on  Con. 812, 
aKcn  without  the  lessor's  license,  under  penalty  of  forfeiting  nJ^ood™ 
his  lease ;  if  he  alien  without  license,  equity  will  not  relieve  wanl «. 
him  ;  for  it  "  never  relieves  but  in  such  cases  where  it  can  &''^;":L 
give  some  compensation  in  damages,  and  when  there  is  some  i^^"^^  ,  p^'^. 
rule  to  be  the  measure  of  such  damages,  to  avoid  being  arbi-  enon  -2  Bro. 
trary ;" — and  cases  as  to  changing  lands.  New  ^  Con 

$  15.  In  a  promise,  if  the  party  be  disabled  by  the  act  of  112,  H6. 
God,  before  the  breach,  he  shall  be  excused,  and  no  action  3Com.D.l09. 
lies  ;  and  if  I  lend  my  horse  to  3)  on  a  journey,  and  he  prom- 
ise to  return  him  on  request,  and'  before  request  made  the 
horse  dies,  he  is  not  to  be  returned. 

^  16.  A  charter-party,  like  every  other  deed,  takes  effect  Cro.JuB. 
but  from  the  belivery  of  it,  but  the  date  will  be  taken  to  the  *^- 
time  of  delivery,  if  the  contrary  be  not  shewn. 

^  17  A  covenant  implies  of  itself  a  consideration,  and  is  not  4  Johns.  R. 
within  the  statute  of  frauds.  ^**- 

'  $  18.  In  covenant  a  plea  the  pit.  accepted  satisfaction  of  a  6johns.R. 
third  person  or  stranger  is  bad.  87. 

Art*  2.  On  what  words  an  action  of  covenant  lies. 

^  1.  This  action  is  not  confined  to  any  particular  words,  3Salk.l08. 
but  any  words  in  a  sealed  instrument  by  which  one  engages 
that  he  or  another  will  do  a  lawful  act,  or  not  do  one  he  is 
not  obliged  to  do  by  any  law  or  moral  principle,  are  a- foun- 
dation for  this  action,  if  not  by  way  of  condition  or  defeasance  ; 
as  where  the  '^  pit.  conveyed  an  office  to  the  deft.,  provided  that 
out  of  the  first  profits  he  pay  the  pit.  £500,  adjudged  an  ac- 
tion of  covenant  lay  upon  this  proviso,'^  for  this  contract  was, 
in  fact,  a  covenant  and  not  by  way  of  condition  or  defeasance. 

^  2.  If  one,  by  indenture  sealed   and  delivered,  covenant  Cro.  El.  212, 
to  do  a  thing,  an  action  of  covenant  Ues  against  him  by  the  Foster  v. 
covenantee,  though  he  never  sealed  the  indenture.  |  f^'gij. 

$  3.  And  it  is  a  general  rule,  that  thib  action  lies  on  any  1  £sp.3ii.— 
words  in  a  sealed  instrument,  executed  by  a  party, ''  importing  Jjg  ^l^^*"" 
his  agreement."     But  where  the  word  covenant  is  wanting.  Wood's  Cod. 
the  words  must  "  import  an  agreement,"  or  this  action  will  ^7. 
not  lie  ;  to  support  one  there  must  be  a  sealed  engagement. 

^  4.  As  where  A  leases  land  to  B,  he  '*  yielding  and  pay«  1  Esp.  812.-* 
ing"  50  much  rent ; — covenant  lies  on  these  words ;  for  on  a  ^  ^'*"*'  ^^• 
fair  construction  of  this  case  B  covenants  to  yield  and  pay  the 
rent. 
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Ca.  101.  ^5.  So  if  the  words  be  jNqrJi^  md  perfnming^  this  action 
Art.  3.  lies  qb  diem^  for  tbe  intent  is  tfae  par^  shall  pay  and  peifonn, 
s^^^v*^  and  engages  so  lo  do.  The  deft,  leased  lands  to  the  pk.^  audi 
tt^^  covenanted  he  sboold  quietlj  enjoy,  he  paying  the  rent  and 
«.  Bitku^^  perferauBg  the  coveoanta  on  his  part  to  be  performed.  The 
^Mfy.  fareaeh  assigned  was  a  diflterbance  by  the  lessor,  who  pleaded, 

till  such  a  tune  the  pit.  did  eii}oy  qdet^  the  demised  prem- 
ises, and  without  disturbance ;  but  then  he  cut  down  trees^ 
contrary  to  his  covenant,  and  then,  and  not  before,  the  leant 
entered ;  and  so  the  pit's,  not  perfemung  Us  corenant,  tbe 
deft^.  covenant  eeased  to  bind  him.     The  pk.  demurred ; 
judgment  for  him ;  and  held,  that  the  deft's.  covenaat  was  not 
conditional,  to  be  void  if  the  pk.  did  not  perform  his  covenant; 
so  the  deft's.  entry  was  not  kwfuL 
Cro.  ELasa,      $  6.  So  where  A  leased  ouUato  B,<— *'  and  the  lessee  dudi 
622,  Brett  v.   repair  the  mills ;"  held,  this  was  a  covenant  on  B's  part  to 
^l^Eip!  318.  '®P^ )  '^  these  words  being  in  an  indenture,  they  were  tfae 
'  words  of  both  parties,— so  a  clear  agreeoMnt  by  B  to  rqieir 
tbe  mills* 
Holden  v.  ^  7.  So  if  the  lessee  covenant  to  repair  &c.,  provided  al* 

i"  Ror'^Abr     ^^y^>  ^^^  ^^  ^  Agreed,  ^*  that  the  lessor  shall  find  timber  ;" 
eia^i  Bm.  these  words  asake  a  covenant  on  his  part,  because  of  the 
Abr.  6a7w— 8  agreement. ,  But  if  the  words  had  been  only,  **  that  the  lessee 
SMoi^n^  would  rmair,  provided  always  that  the  lessor  should  find  tim- 
ana  Poit '     her,''  omitting  the  words,  '^  it  is  agreed,''  there  had  been  no 
covenant  on  the  lessor's  part,  but  the  lessor's  finding  tiod»er 
had  been  a  condition  precedent  to  the  lessee's  repairing.  Here 
^^^       was  a  plain  condition,  and  no  room  firom  the  terms  of  the 
contract  and  circumstances  of  the  case,  to  raise  or  imply  an 
agreement  to  find  the  timber  on  the  lessor's  part, 
scooi. D.         ^  B.  So  if  k  be  said  in  a  lease,  that  tbe  lessee  shaU  have 
^^  wood,  not  cutting  down  trees;  this  is  a  coiienaot  by  the  leasee 

diat  he  will  not  cut  trees  ;  for  it  is  clearly  implied  that  he 
shall  not  cut  them. 
1  Saaoa.  aae,      ^^-  So  if  it  be  said,  that  k  is  i^reed  Aat  A  shall  pay  £10 
asSi^-aCom.  to  B  for  his  goods ;  this  aaMmnts  to  a  covenant  by  B,  to  de- 
D.  2a7.         jj^^p  ^^  goods ;  for  the  words,  it  i$  agreedj  are  the  words  of 

both ;  and  it  is  implied  B  is  to  deliver  the  goods. 
?Sdk.^l9<k        ^  ^^'  ^'  ^^  uidenture,  leased  a  hmse,  **  excepting  two 
—8  Com.  D.  rooms  and  free  passage  to  them."    The  lessee  assigned  and 
287.  the  assignee  disturbed  the  lessor  in  the  passage;  and  the 

court  held,  he  might  have  his  action  of  covenant ;  iNit  net  if 
be  had  been  disturbed  in  the  rooms ;  for  these  were  not  ka»* 
u  ad,  but  excepted ;   but  the  passage  way  wa&  out  of  tlis  de- 

mised premises,  uid  this  covenant  run  witfa  the  t«iemenl ; 
and  if  these  words  had  not  been  construed  a  covenant,  as  to 
the  passage-way,  the  lessor  had  been  without  remedy;  aathia 
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was  leased  and  in  the  lessee's  possession,  the  lessor  had  no    Ch.  101. 
way  but  the  lessee's  grant,  or  agreement  to  the  reservation.        Art,  2. 

\  11.  If  by  articles  of  agreement  it  is  said,  that  it  is  intend-  s^^-y^w^ 
ed  a  fine  shall  be  levied,  this  amounts  to  a  covenant  to  levy  it.  ^  ^^^'  ^  to 
For  if  I  use  words  shewing  1  am  to  do  an  act,  it  is  an  agree-  us  v^air.-.' 
ment  to  do  it,  and  covenant  lies.  8  Com.  D. 

§  12.  So  it  has  been  said,  that  if  the  words  be  conditional,  ^'^  ^ 
or  by  condition  or  proviso  ;  as  if  A  lease  lands  to  B,  '*  upon  ' 

condition  that  the  lessee  keep  and  leave  the  house  in  as  good  40£  III.  6, 6. 
plight"  as  he  found  it,  covenant  lies.  This  case  may  be  ^  ^^'  ^' 
doubted ;  for  here  is  an  express  condition,  and  it  may  be  rea- 
sonable for  the  lessor  to  enter,  if  the  lessee  do  not  keep  the 
house  in  repair,  on  the  one  hand,  and  on  the  other,  if  the 
lessee  leave  the  house  not  in  repair,  and  quits.  What  remedy 
has  the  lessor  against  the  lessee,  if  he  leave  the  house  out  of 
repair,  if  this  contract  be  not  construed  his  covenant  f  So  on 
the  whole  doubtful. 

^13.  If  A  leases  land  to  B,  provided,  *^that  if  the  lessee  i  Rol.  Abr. 
die  within  forty  years,  his  executor  shall  have  it  for  so  many  ^'^ff"* 
years ;"  this  is  a  covenant  by  the  lessor  that  the  executor  of  i  Lev.  155 
B  shall  have  it. 

^14.  So  if  a  pit.  receive  monies  on  a  judgment  and  give  a  ^  ^o^-  ^bi*- 
release,  and  in  it  says  he  will  not  sue ;  if  he  sue,  covenant  p  ^      ^ 
lies  against  him  on  this  deed.     So  if  a  deed  be,  I  oblige  my- 
self to  pay  at  such  a  day,  this  is  an  agreement  to  pay,  and  this 
action  of  covenant  lies  against  me  \  for  I  bind  myself  by  deed 
to  do  an  act,  and  there  is  no  penalty  or  condition  in  the  case. 

(}  15.  So  if  by  deed  it  is  agreed  that  A  shall  give  B  £70  1  Saund.S50L 
for  a  house,  covenant  lies  against  B  for  not  conveying  the  2I?SI?'i£' 
house.     Here  both  parties  agree,  A  to  pay  for  the  house,  then  529. 
necessarily  B's  agreement  niust  be  to  convey  it. 

^16.  An  action  of  covenant  was  brought,  declaring  on  a  i  Mo^.  113, 
deed  by  which  the  deft,  assigned   and  transferred   all  the  F^Swrton 
money  that  should  be  allowed  by  an  order  of  a  foreign  state 
to  come  to  him  in  lieu  of  his  share  in  a  ship.  Judgment  for  the 
pit. ;  though  it  was  objected  that  there  was  neither  an  express 
nor  an  implied  covenant. 

^17.  In  this  case  it  was  resolved,  that  if  A  for  a  reward  I>oogt.  272, 
named,  covenant  to  do  a  certain  act  for  B,  and  B  prevents  his  J^^i.  v.^^°^ 
doing  it  literally,  and  accepts  an  equivalent,  A  may  sue  for  the  Company, 
reward,  and  aver  the  reason  of  the  non-compliance  with  the 
literal  terms. 

^  18.  Where  something  is  covenanted  or  agreed  to  be  per-  Jones  r. 
formed  by  each  of  two  parties  at  the  same  time,  he  who  was  D^'JgJ'5g4eo. 
ready  and  offered  to  perform  his  part,  but  was  discharged  by  e98.— 7  Co. 
the  other,  may  have  an  action  of  covenant  against  the  other  il'^^'pJ?' 
for  not  performing  his  part.    See  1  D.  &  £.  638;  12  Johns.  *^'~^*'^*^"- 
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Ch.  101.  209.    The  pit.  if  not  discharged  must  aver  a  readinesa  to  per- 
Art.  2.      form.  Petera'  R.  15. 

v^^^v'^b^  ^19.  On  a  view  of  what  has  been  stated  in  this  article  it 
laT^  ^^^^'  ^  ^^  seeut  that  very  nice  distinctions  are  made  in  the  books 
^  in  regard  to  words  that  constitute  a  covenant,  and  words  that 

constitute  a  condition  or  defeasance  in  a  deed.  And  gener- 
ally, it  is  material  to  consider  the  whole  deed  and  subject  mat^ 
ter  where  (he  words  be  doubtful,  in  order  to  see  if  the  parties 
meant  to  agree  the  thing  be  done  or  not  done,  or  if  they  meant 
the  words  to  make  a  condition  or  defeasance,  or  if  they  meant 
if  one  failed  to  perform,  the  other  should  have  an  action  for 
this  failure,  or  thst  the  right  of  him  failing  to  perform  his  part 
should  cease,  and  the  other  party  have  a  right  of  entry  be.  for 
condition  broken.  In  several  cases  to  consider  the  words  as 
making  a  condition  will  not  afford  a  proper  remedy,  as  will  be 
seen  in  some  cases  in  the  following  chapters. 

^  20.  And  where  there  are  several  deeds  or  instruments  of 

the  same  date  between  the  same  parties,  and  relating  to  the 

same  subject,  they  may  be  construed  as  parts  of  one  assurance. 

Anitr.  266,         And  wherever  the  principal  covenant  is  void,  so  are  all  aux- 

nUura^*"^*"'  '^^^^^y  ones.     As  if  an  indenture  of  apprenticeship  be  void,  as 

against  the  5th  of  El.  all  covenants  entered  into  by  a  third 

person  for  securing  the  performance  of  the  indenture,  are  also 

void. 

4  Cruise,  66.       -^  cxpress  Covenant  will  qualify  the  generality  of  an  impli- 

—4  Ck>.  80.—  ed  one,  and  restrain  it,  so  that  it  shall  not  extend  further  than 

1  Mod.  iia    jjjg  express  covenant. 

2  Salk.  673,  If  A  give  a  bond  to  B,  and  at  the  same  time  B  covenant  to 
Clayton  v.      save  A  harmless  from  all  bonds,  covenants,  &cc.  B's  covenant 

ynaa  on.      |g  ^^^  ^  defeasance  to  A's  bond  ;  but  A  may  be  sued  on  his 
bond,  and  have  his  action  against  B  on  his  covenant.     But 
otherwise,  if  B's  covenant  had  recited  the  bond  or  referred 
particularly  to  it ;  in  that  case  it  would  have  been  a  defeas- 
ance or  a  release  of  the  bond. 
8  Salk.  106.        ^  21.  The  deft,  covenanted  to  pay  the  pit.  £100,  he  mak- 
ing the  deft,  an  estate  in  E.     The  court  held,  that  if  the  pit. 
tender  to  the  deft,  a  feoffment,  and  ofier  to  make  livery  and 
seizin  be.,  he  may  have  covenant  for  the  money,  in  the  same 
manner  as  if  he  had  actually  made  the  title ;  as  such  tend^ 
inc.  is  equal  to  performance. 
2  Salk.  676,        ^  22.  If  A  and  B  be  jointly  and  severally  bound  to  H,  and 
Lacy  ••J^y-    he  covenants  with  A  not  to  sue  him,  this  is  not  a  defeasance, 
Mod.  i&4.^   ^^^  ^  action  of  covenant  lies  against  B  ;  and  H  may  sue  B, 
8D.&E.168,  for  he  is  still  liable  on  his  original  obligation,  and  is  not  releas- 
Newhail         ®^  ^^^  *^®  covenant  of  H  with  A. 

_  §  23.  This  was  the  case  of  a  covenant  after  the  pit's,  inter- 

678,Stokef  t.  Rimeli,  and  1  H.  Bl.  662. 
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est  was  extinct ;  as  where  Stokes,  tenant  of  a  term  of  ninety-    Cu.  101. 
nine  years,  commencing  June  24,  1770,  mortgaged  it  to  R.    drt  2. 
Webb  ;  ibey  both  joined  in  a  lease  of  a  term  for  eleven  years  v^^-v-^^ 
to  Rnssell,  the  deft.     In  this  lease  he  covenanted  only  with 
Stokes,  the  pit.  and  mortgagor  and  his  assigns  :  1.  To  repair  : 
2.  To  pay  rent.    R.  Webb,  the  mortgagee  of  the  reversion  of 
the  said  term  for  ninety-nine  years,  devised  it  to  Sarah  Webb, 
and  died.    She  being  possessed  of  the  said  reversion  by  lease 
and  release,  bought  the  reversion  in  fee,  in  which  the  reversion 
in  the  term  merged,  she  as  mortgagee  having  the  legal  es- 
tate in  the  said  term,  and  that  meeting  in  her  with  the  fee  in 
the  same  right. 

§  24.  The  pit.  sued  in  covenant  for  not  repairing  and  for 
not  paying  rent :  The  1st  plea,  non  est  factum:  2.  Specially 
stating  the  facts  Skc.,  and  saying  the  said  covenants  were 
merged  with  the  estate,  as  above  :  3.  Plea,  that  the  said  cov- 
enants were  made  with  the  said  mortgagor  and  mortgagee  in 
respect  of  their  interest  in  the  said  estate,  and  that  their  inter- 
est merged  &c.  4.  Plea,  that  the  said  covenants  were  made 
with  the  pit.,  Stokes,  in  respect  of  his  said  equity  of  redemp- 
tion and  not  otherwise ;  that  he  released  that  to  the  said  Sarah 
Webb,  and  thereby  his  interest  became  extinguished  :  5.  Plea, 
that  on  such  a  day  during  the  term  the  pit's,  interest  in  the 
premises  became  determined  8cc.  The  pit.  demurred  spe- 
cially to  the  four  pleas  in  bar  and  joinder  in  demurrer.  Judg- 
ment for  the  ph.  And  the  court  held,  that  Russell's  covenants 
with  Stokes,  the  mortgagor,  to  repair  and  to  pay  rent,  were 
covenants  in  gross,  whereon  he  might  recover  ;  that  they  could 
only  be  in  gross,  as  Stokes  had  only  a  right  in  equity  to  re- 
deem and  no  legal  estate,  the  covenants  could  not  be  attached 
to,  or  run  with  the  estate. 

25.  Implied  covenants.     So  if  a  thing  be  granted,  as  trees  l  Saond. 

on  my  land  to  A,  the  law  implies  he  shall  have  every  other  i^^„  f.^„ 
!•  *  i4»it«  ^ii»  1  row.  on  Con. 

thmg  necessary  to  the  full  enjoyment  of  the  thing  granted,  as  266.— Plow. 

a  way  to  enter  upon  my  land  and  take  the  trees  away.     So  if  Com.  16.— 

T  !•  1       1      J  •         •  It  4  Cruise,  66. 

I  license  one  to  l^y  leaden  pipes  in  my  land  to  convey  water  _^co.80. 
to  his  cistern,  the  law  implies  an  agreement,  he  may  dig  up  6  Co.  17. 
the  ground  to  mend  them.  Giles  v^^ 

^  26.  If  there  be  a  covenant  that  the  lessee  shall  quietly  cartCTi'so, 
enjoy  the  leased  premises  during  the  term,  this  covenant  does  Hob.  36. 
not  hold  against  a  wrongful  ejectment ;  but  does,  if  it  be  par- 
ticular against  A,  who  wrongfully  ejects ;  expressly  against  all 
strangers,  and  an  action  of  covenant  lies.     See  post,  sundry 
cases. 

§  27.  A  recital  of  an  agreement  in  a  deed  may  create  a  i  Esp.3l4, 
covenant ;  as  on  a  lease  of  a  coal-mine  it  was  recited.  "  that  5?**^°*?^  ^• 

'  Picard.— 

1  Leon.  122,  Severn  v.  Clarke. — 4  Wood.  Con.  493. 


564  COVENANT. 

Cb.  101.  before  the  sealing  of  die  indenture  it  had  been  agreed,  thai  the 
Art.  2.     ph.  should  have  the  third  part  dug  he."     On  this  an  action  of 
covenant  was  brought,  and  it  was  objected  that  there  was  no 
covenant  that  the  pit.  should  have  the  third  part ;  but  jodg- 
Hient  was  for  the  ph.,  for  it  appeared  on  the  whole  the  parties 
had  agreed  he  should  have  this  part. 
1  Bae.  Abr.         ^  38.  If  A  and  B,  by  articles  agree,  that  on  a  ^ marriage 
A^.Ms' 619.  int^nd^d  between  A  and  C,  the  stock  of  C  shall  remain  in 
'  B's  hands  till  A  makes  a  jointure  to  C,  he,  Q,  annually  paying 
interest  therefor.    Held,  that  an  action  of  covenant  lies  against 
B  for  his  interest,  if  not  paid  ;  for  ''  every  agreement  by  deed 
is  a  covenant,  otherwise  A  could  not  have  any  remedy  for  the 
money."   And  wherever  one  agrees  by  deed,  he  covenants. 
1  Bac.  Abr.         %  ^^*  ^  ^^  ^  make  a  deed  to  B,  and  acknowledge  in  it, 
628.  that  he  possesses  a  bond  in  which  W  is  bound  to  pay  B  his  debt, 

and  adds,  and  "  I  will  be  ready,  at  all  times,  when  I  shall  be 
f     required,  to  re-deliver  the  same  bond  to  B  ;"  covenant  lies 
by  B,  against  A,  on  these  last  words,  if  he  refuse  to  deliver  it 
on  demand, 
t^arth.  64.^1      ^  «^^«    ^  '^  ^  make  a  bond  to  B,  and  he  covenants  that 
Bac  Abr^28.  he  will  not  sue  it  for  20  years  fee*,  but  he  sues  it,  the  proper 
remedy  is  covenant  against  B ;  for  this  temporary  covenant  is 
no  release  ;   but  otherwise,  had  his  covenant  been  not  to  sue, 
without  limiting  any  time.      So  if  there  be  two  obligors,  and 
the  obligee  covenant  that  he  will  not  sue  one  of  them,  this  is  no 
release ;   and  if  he  sue,  the  proper  remedy  is  by  an  action  of 
covenant.      But  these  words,  in  a  letter  of  license,  "  if  the 
creditor  sue    within  such  a  time,  his  debt  shall  be  forfeited,'* 
5237.-l>i  Leon,  ^or^s  »  forfeiture  by  the  commencement  of  the  action,  and 
122,  Severn    to  it  this  may  be  pleaded  in  bar.      And  whenever  an  assignor 
Clarke.  recites,  he  has  such  interest  in  lands,  and  assigns  it,  this  is  a 

covenant  he  has  this  interest,  and  if  not,  his  covenant  is  broken. 

1  Mod.  291,        $  31.  Against  a  feme  covert.    An  action  of  covenant  lies 
Wootton  V.     against  a  woman  on  a  covenant  in  a  fine,  levied  by  her  when 

2  Com.  D.      *  yi**^  covert.     See  postea,  Ch.  116,  a.  4, 

339.  ^  32.    So  against  an  assignee  of  a  bankrupt,  a  devisee, 

Douri.  i%Z   ®*®<^"^ors,  &c.  as  they  are  assignees  in  law  to  the  purpose  of 
being  liable  to  actions  for  rent  on  a  covenant  in  a  lease  to  the 
bankrupt,  devisor,  or  intestate. 
2  Dali.  199,        ^  33.  When  speaking  of  lands  and  inheritances,  the  words, 
Barnes*  lessee  «Wai  representative,"  mean  the  heir,  and  not  executor  or 
admmistrator ;  and  on  the  same  prmciple,  the  same  words, 
when  applied  to  goods  and  chattels,  mean  executor  or  admin- 
istrator. And  word  purchase^  implies  a  purchase  in  fee,  1  Dal- 
las, 20  ;   and  this  is  ou  the  general  rule,  that  words  shall  be 
construed  according  to  the  subject  matter  to  which  they  relate. 
1  Cb.  on  PI        Covenant  is  the  peculiar  remedy  for  the  non-performance 
118.  * 
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of  a  contract  under  seal,  where  the  damages  are  not  liquida-    Ch.  101. 
ted.  Art.  3. 

Art.  3.  On  what  words  it  lies  not.  K^^^r^^ 

§  1.  Wherever  the  words  do  not  amount  to  an  agreement,  ^  Car^28, 
this  action  lies  not.     As  where  A  and  B,  by  indenture,  agreed  son.!Z.rBac!* 
that  B  shall  have  a  house  in  L.  for  certain  years ;   provided,  Abr.  629.-3 
and  upon  condition,  that  B  shall  receive  and  pay  the  rents  of  ^^^'  ^'  ^^• 
A's  other  houses  named,  and  that  B  for  his  labor  therein  have 
all  over  a  certain  sum  ;  this  is  no  covenant  on  B's  part  to  bind 
him  to  collect  the  rents  be,  but  only  a  condition  to  make  his 
estate  void  in  the  house ; — ^was  no  agreement  as  to  these  rents. 

?J  2.    This  was  an  action  of  debt  on  a  bond,  conditioned  to  g^^^  ^^ 
periform  all  covenants,  payments,  Sic.  in  a  certain  deed ;  the  King,  Cro. 
deed,  the  deft,  stated,  was  a  deed  of  feofiment  of  certain  lands  ^*™'  ^*^ 
to  the  pit.,  with  a  proviso^  that  if  the  deft,  paid  such  sums  by    ®™' 
such  a  day,  the  feoffment  should  be  void  \  with  covenants  to  save 
harmless  from  incumbrances ;  and  to  make  further  assurance, 
and  that  he  performed  all  covenants  &c.    The  pit.  assigned 
the  breach,  because  he  did  not  pay  such  sums  at  such  dayS| 
according  to  the  proviso.     The  deft,  demurred.     Judgment 
for  him.     For  as  there  is  no  covenant  to  pay  that  sum,  it  is  a 
proviso  in  favour  of  the  feofibr,  that  if   he  paid  he  should 
again  have  his  land ;  and  it  was  at  his  election  to  pay,  or  lose 
bis  land. 

$  3.  On  void  conveyances*    Dependent  covenants  are  void,  i  Ld.  Raym. 
Not  so  independent  ones.     As  in  an  action  of  covenant,  the  ^^  -^ 
pit.  declared  that  the  deft,  by  his  deed,  did  grant,  bargain,  and  Northcote  v. 
sell  to  the  pit.  and  his  heirs  certain  lands,  provided  that  if  the  UDderhiil.-.i 
grantor  paid  so  much  money,  it  should  be  lawful  for  him  to  cILnhuretr 
re-enter ;   and  that  he  covenanted  to  pay  the  said  sum  to  the  Capenhurst; 
pit. ;  and  a  breach  was  assigned  in  the  non-payment :     Held,  &post. 
that  nothing  passed  by  the  deed  for  want  of  enrolment ;    and 
that  had  the  covenant  been  dependent,  and  attending  on  the 
estate,  it  had  been  void  also ;   but  here  the  covenant  to  pay 
money  is  a  distinct,  separate,  and  independent  covenant,  and 
it  is  not  material  whether  any  estate  passed  or  not ;    for  the 
covenant  being  independent  of  any  estate,  was  binding,  wheth- 
er any  past  or  not. 

A  covenant  the  lessee,  his  executor,  or  administrator  will  6  Taun.  R. 
not  assign,  does  not  bind  his  assignees.  ''^i  ®<^- 

It  is  a  general  rule  that  a  person  not  named  in  a  deed  can-  i  salk.  197, 
not  have  an  action  of  covenant  on  it.      As  where  the  pit.  de-  ^re«n  »• 
clared  that  J.  S.. being  arrested,  at  his  suit,  and  was  in  the  of-  ^^^  529..  ' 
fleer's  custody,  the  deft,  engaged  to  bring  in  J.  S's.  body  to  1  Salk.  214. 
his  custody  such  a  day  ;   and  on  demurrer  the  court  decided 
that  the  action  did  not  lie,  the  pit.  not  being  named  in  the 
covenant.     But  it  is  otherwise  as  co  a  promise.    1  Vent.  318, 
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Ch.  101. 
ArU  3. 

1  Caioes*  R. 
427. 

a  Vent.  14, 
George  v. 
Butcher.— 
1  £ip.  316. 


1  Salk.  108, 
Brewster  v. 
KitchelU- 
BuLN.P.ltfl. 
—1  Esp.  317, 
318. 


3  Mod.  39, 
Brown  t. 
Dean. — Ld. 
Raym.  821, 
14fi9.— Co- 
Diyns,  333, 
627. 


4  Burr.  2225, 
1/OweP.Peers. 


322 ;  Cowp.  437,  Martin  v.  Hinde  ;  5  Com.  D.  123 ;  Cro. 
EI.  626,  Markham's  case ;  1  Mor.  Ess.  115  ;  Cro.  Car.  399. 
See  more  on  this  item  in  the  article,  Charter-party.  Obligee 
assigns  a  bond,  and  covenants  to  make  it  good,  covenant  lies 
as  soon  as  the  obligor  fails. 

$  5.  j2  covenant  limited  by  reference.  As  where  the  deft, 
married  R.  Morse,  a  widow  with  four  sons,  J,  S,  D,  and  N  ; 
to  each  of  whom,  except  N,  their  father  had  left,  bj  will,  £50  ; 
the  deft,  before  the  marriage  recited  this  will  as  it  was,  and 
covenanted  to  pay  the  legacies  given  by  it,  namely,  £50  to  J, 
S,  D,  and  N ;  on  an  action  of  covenant  brought,  the  deft, 
pleaded  performance,  to  wit,  the  payment  of  £50  to  J,  S,  and 
D  ;  the  pit  demurred  for  cause,  that  he  had  not  paid  £50  to 
N,  according  to  his  covenant;  but  it  was  adjudged  that,  as  the 
covenant  was  to  pay  the  several  legacies  bequeathed  by  the  will, 
that  should  govern  the  extent  of  the  covenant ;  and  as  no  lega- 
cy was  given  in  the  will  to  N,  he  could  not  recover  any.  Here 
the  deft's.  covenant,  though  in  express  words  to  pay  four 
legacies,  was  limited  to  three,  by  a  reference  to  a  will ;  as  it 
appeared  the  intent  was  to  pay  only  the  legacies  in  the  will. 

^  6.  Covenants  how  affected  by  statutes.  If  was  decided 
that  if  one  covenant  to  do  a  thing  then  lawful,  and  a  statute  is 
made,  declaring  it  unlawful,  or  hinders  his  doing  it,  the  cove- 
nant is  iLnnuUed  by  the  statute.  So  if  one  covenant  not  to  do 
an  act  then  lawful,  and  a  statute  is  then  made  compelling  him 
to  do  it,  this  repeals  the  covenant,  and  no  action  lies  on  it ; 
but  if  one  covenant  to  do  an  unlawful  act,  and  a  statute  comes 
and  makes  it  lawful  to  do  it,  the  statute  does  not  repeal  the 
covenant ;  for  the  party  may  now  perform  the  act  he  cove- 
nanted to  do. 

$  7.  But  in  this  case  of  covenant  on  a  charter-party,  for  the 
freight  of  a  ship,  the  deft,  pleaded,  that  the  ship  was  loaded 
with  French  goods,  prohibited  by  law  to  be  imported ;  and  on 
demurrer  judgment  for  the  pit. ;  for  the  court  said,  that  if  the 
thing  to  be  done  was  lawful  at  the  time  when  the  deft,  did 
covenant,  though  it  was  afterwards  prohibited  by  act  of  par- 
liament, yet  the  covenant  is  binding.  This  case  is  not  sup- 
ported by  the  authorities  in  general. 

^  S.  If  a  covenant  be  against  law  or  good  policy  no  action 
lies  upon  it. 

In  this  case  Peers  gave  his  covenant  to  Lowe,  as  follows :  "  I 
do  hereby  promise  Mrs.  Catharine  Lowe  that  I  will  not  marry 
with  any  person  besides  herself;  if  I  do,  I  agree  to  pay  the 
said  Catharine  Lowe  £1000  within  three  months  next  after  I 
shall  marry  any  body  else;  witness  my  hand,  Newsham  Peers, 
and  seal  &c."  This  deed  was  executed  1757,  and  1767 
Peers  married  another  woroaA,  whereon  this  action  was  brought* 
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On  motion  for  a  new  trial  it  was  held,  that  the  £1000  was  the    Ch.  101. 
true  measure  of  damages.     And  on  motion  in  arrest  of  judg-     Art.  3. 
ment,  (both  motions  considered  together,)  it  was  held,  this  v^^^v^i^ 
deed  was  void  ;    for  it  was  no  contract  to  marry  the  pit.,  but 
only  not  to  marry  any  other  woman ;   and  there  was  no  con- 
tract that  the  pit.  should  marry  the  deft ;   the  tenor  of  it  was 
in  restraint  of  marriage ;  for  die  pit.  could  not  marry  any  one 
besides  the  ph.,  and  there  was  no  contract  for  his  intermar- 
riage with  her ;    and  such  contracts  lead  to  many  frauds  and 
mischiefs.      And  2  Cruise,  19,  20,  21.      But  in  restraint  of 
marriage  without  consent,  is  good  ;    id.  32,  Fry  v.  Porter  ;  j^niua'd 
3  Ch.  Ca.  129.  • 

§  9.  So  the  bond   of  Elizabeth  Baker,   a  widow,   not  to  ^  vem.  214. 
marry  again,  and  if  she  did  marry  again,  then  to  pay  White,  —2  Cruise, 
the  deft ,  £100.     The  bond  was  adjudged  to  be  void,  on  the  ^'f?,' ch^' 
principles  stated  in  Lowe  v.  Peers.    2  Cruise,  21,  Reeves  v.  ca.  188. 
Heme. 

$  10.    In  this  action  of  debt  on  covenant,  respecting  the  9  Mass.  R. 
trade  on  the  Northwest  Coast  of  America,  it  was  held,  that  622,  Perluos 
where  one,  for  a  valuable  consideration,  covenanted  that  he  ^^  ^'   ^' 
would  not  be,  directly  or  indirectly,  interested  in  any  voyage  to 
to  those  coasts,  or  any  traffic  with  the  natives  thereof  for  sev- 
en years,  such  covenant  was  not  void   as  against  the  policy  of 
the  law,  being  in  restraint  of  trade  ;  and  that  it  was  a  breach 
of  the  covenant,  for  the  covenanter  to  own  and  fit  out  a  vessel 
for  such  voyage,  though  he  sold  out  before  she  sailed  &c. 
The  penalty  was  $8000,  and  held,  the  deft,  was  entitled  to 
be  heard  in  chancery,  as  for  a  penahy  or  forfeiture,  not  for 
liquidated  damages.   ]  1  Mass.  R.  76. 

This  action  lies  not  on  a  contract  to  do  a  thing  unlawful : 
1.    Because  it  being  against  the  contractor's  duty  his   full 
Bssent  is  not  to  be  presumed,  especially  if  to  commit  a  crime, 
as  theft  or  perjury,  or  the  like  :    2.  Because  the  law  by  for- 
bidding the  performance  takes  away  his  power  to  bind  himself 
in  the  case,  and  so  prevents  the  contractee's  gaining  any  right 
to  have  it  performed.    And  it  is  against  law  :  1.  To  do  some-  jJ^P*  ^^> 
thing  malum  in  «e,  as  to  commit  murder  8z;c. ;  therefore,  if  I      ' 
bind  myself  to  pay  A  $50,  if  he  shall  xob  B  or  beat  him,  the 
contract  is  void,  and  A  has  no  right :    2.  To  do  thines  maZa  «^_      ^ 
prohtbita  ;  that  is,  things  not  contrary  to  the  law  of  God  or  64,  as. —Cro. 
nature,  but  repugnant  to  some  statute  laws,  as  one  forbidding  ^-  ^^>  Brotd 
smuggling,  or  usury,  8ic.  or  against  some  maxim  of  law,  or  the  co.\j2^^ 
public  good  or  public  policy,  as  covenants  or  contracts  to  1 1  Co.  63.1- 
restrain  trade  or  to  discourage  it ;  so  as  not  to  exercise  a  trade  ^  |^P-  !^^~ 
any  where,  though  for  a  limited  lime,  as  a  year  ;  but  other- 
wise in  a  particular  place,  for  the  public  policy  is  not  con- 
cerned in  what  place  a  man  carries  on  his  trade }   so  to 
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Ch.  iOl.  restraiD  a  farmer  not  to  sow  his  hnd  one  year ;  or  a  trader  to 
Art.  3.      buy  only  so  many  goods,  or  only  of  such  persons. 

$  11.  Even  such  a  contract,  for  instance,  not  to  keep  shop 
in  such  a  town,  is  void,  if  not  grounded  on  a  valuable  con- 
sideration, though  limited  to  a  certain  place. 

^12.  So  a  bond  for  unlawful  maintenance  is  void.  So  a 
sheriflfs  bond  taken  for  his  fees,  is  void.  So  a  bond  to 
a  gaoler,  for  meat  and  drink  &c.,  for  it  may  lead  to 
oppression  and  extortion.  So  a  bond  or  covenant  to  an  alien 
enemy  is  void.  So  are  bonds  or  covenants  given  for  procnot- 
ing  marriages ;  for  such  contracts  are  against  the  public  good, 
for  marriages  ought  to  be  promoted  by  friends  and  relations, 
and  not  hirelings. 

$  13.  So  if  an  officer  do  an  unlawful  act,  as  attach  com  in 
shocks,  not  attachable,  and  one  covenant  or  promise  to  save  him 
harmless,  the  contract  is  void.  So  contracts  to  do  things  con- 
tra honos  mores  are  void.  And  all  contracts  entered  into  to 
evade  the  law  are  void  ;  as  a  man's  bond  to  a  woman,  condi- 
tioned she  shall  live  with  him  in  a  state  of  fornication.  But 
not  if  he  debauch  a  woman  before  chaste,  for  this  is  but  repa- 
ration and  premium  pudorU.  Hence,  a  bond  to  repair  or 
compensate  an  injury  or  evil  already  done,  may  be  vaHd,  yet 
void,  whenever  the  evil  or  injury  is  to  be  consequent  on  or 
result  from  the  bond. 

^14.  Things  naturally  impossible.  Contracts  or  covenants 
to  perform  these  are  bad  ;  as  to  go  from  London  to  Rome  in  a 
day.  These  are  not  like  things  not  in  the  party's  power  to  per- 
form owing  to  his  peculiar  circumstances ;  as  it  A  covenant 
to  sell  an  estate  which  B  owns,  A  must  pay  damages,  though 
equity  will  not  enforce  a  specific  performance. 

^15.  So  a  covenant  may  be  valid,  and  the  condition  void. 
As  if  A  owe  B  £iO,  and  C  promise  B  if  he  will  forbear  A  to 
such  a  day,  to  pay  the  debt  on  that  day,  if  A  do  not  pay  it  on 
that  day  :  here  the  promise  is  good  and  condition  void  ;  for  A 
has  the  whole  day  to  pay  the  debt,  and  then  it  is  impo^ble 
for  C  to  pay  it  on  that  day  on  A's  not  paying  it  on  the  same 
day.  •  Yet  the  essence  of  the  contract  is  for  C  to  pay  if  A  do 
not;  the  time  limited  for  C'  to  pay  being  impossible,  the 
condition  as  to  the  time  is  void ;  then  if  A  do  not  pay  on  the 
da^,  C  must  pay  on  request. 

^16.  But  the  covenantee  or  eontractee  must  know  the  act 
is  illegal  for  which  he  takes  the  contract.  Hence,  when  A 
arrested  B  and  committed  him  to  an  innkeeper  and  told  him 
the  arrest  was  legal,  and  engaged  to  save  him  harmless ;  on 
B's  recovering  against  the  innkeeper  for  false  imprisonmenty  it 
was  held  by  the  court,  that  A's  promise  was  good ;  for  though 
the  keeping  was  unlawful,  the  fact  was  not  known  to  the  inn- 
keeper, and  ignorance  of  the  fact  will  excuse. 


Chesman  v. 
Nainby. — 
2  Inst.  812.— 
10  Mod.  169.- 
Pow.  on  Con. 
172,  173. 
Pow.  on  Con. 
176, 177— 
1  Co.  76, 102. 


1  Cro.  280, 

Meadv. 
Biirot.— 
1  Esp.  186.— 
3  Burr.  1678, 
Walker  r. 
Perkins  — 
—1  W.  BI. 
517.— 1  Esp. 
194,  Turner 
V.  Vaugban. 


Pow.  on  Con. 
161, 163. 


Pow.  on  Con. 
179. 


Hutton,  63, 
Fietcber  v. 
Harcourt. 
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t;:::  ^  17.  So  on  the  same  principle,  if  the  pit.  shew  the  officer  Ch.  101. 

certain  goods,  and  desire  him  to  take  them  in  execution,  and     Art*  3. 
tciH  engage  to  save  harmless,  the  promise  is  valid,  though  the  goods  ^^*v^^ 

iji  be  not  the  debtor's.  2  Cro.  652,  Arundell  v.  Gardiner. 

^18.  But  a  law  may  suspend  a  covenant  or  contract,  yet  |£' o^jf^' 
^  sot  extinguish  it.     As  where  an  embargo  was  laid  in  England  ^^  ciarke.^^ 

preventing  a  vessel  sailing  according  to  her  charter-party,  it 
was  held,  that  the  contract  was  only  suspended  during  the 
embargo,  which  was  laid  till  further  order.  But  if  the  con- 
tractee  himself  suspend  the  contract  for  a  moment,  it  is  gone 
forever.     Embargo  deemed  temporary  in  its  nature. 

^  19.  Part  against  law^part  not^  of  the  $ame  contract.     If  ^^oj^'^'. 
some  of  the  covenants  of  an  indenture  or  conditions  of  a  bond  v.wio^te'* 
be  against  law,  or  to  do  an  unlawful  act,  they  are  void  ab 
'^  initio f  and  the  others  stand  good  at  common  law  ;  but  other- 

'^  wise,  if  part  be  bad  by  statute.    But  *^  if  a  deed  contain  divers 

"  distinct  aod  absolute  covenants,  or  a  bond  divers  distinct  and 

^'  absolute  conditions,  and  one  of  them  is  altered  by  additions, 

^  interlineations,  or  rasure,  this  misfeasance  ex  po$t  facto  avoids  .  ^    ^ 

^  the  whole  deed.     So  if  the  seal  of  one  joint  and  several  obli-  post'    '^ 

got  be  broken  off  ^^but  the  jury  may  find  it  was  by  chance  or 
accident. 

^  20.  Where  not  finding  timber,  allowing,  &c.  are  a  condi-  Wiiies  496, 
tion   precedent  or  qualification.      As  in  covenant   against  a  ^jjjjraiia- 
lessee  for  not  repairing,  the  covenant  adding,  *^  the  lessor  ^er,  adm. 
allowing  and  assigning  timber  for  the  repairs ;"  in  this  case 
the  lessor  in  his  action  must  aver,  that  he  did  allow  and  assign 
the  timber,  as  his  so  doing  is  a  condition  precedent,  and  those 
words  do  not  make  a  covenant,  but  such  condition  or  the  qua- 
lification of  the  lessee's  covenant.    The  finding  of  the  timber 
is  in  its  nature  the  first  act  to  be  done.    But  assigning  a  judg- 
ment is  different,  for  the  money  may  be  previously  paid ;  as  to 
rent,  ako,  the  tenant  enjoys  the  lands  before  he  pays  it. 

^21.  If  ithe  lessee  of  a  coal  mine  covenant  to  pay  a  cer-  6D.&E.664, 
taio  part  of  the  monies  arising  from  the  sale  of  coals  at  the  w 'f^^"  ^ 
pit's  mouth,  no  action  lies  on  this  covenant  for  the  lessor  to  ^^  "•■«y« 
recover  any  part  of  the  monies  produced  by  the  sale  of  coal 
elsewhere,  (see  Evidence) ;  and  if  they  settle  an  account  of 
coal  sold  elsewhere,  it  is  not  admissible  evidence  of  the  inten- 
tions of  the  parties  to  this  covenant  *,  for  this  covenant  is 
clearly  confined  to  coal  sold  at  the  pit's  mouth.     And  the 
difference  between  this  case  and  Cook  v.  Booth  is  in  this;  7D.££E.67d. 
in  that  case  the  covenant  itself  was  quite  uncertain,  and  there-  ^^^BrT 
fore  the  acts  of  the  parties  were  let  in  to  explain  it.  Tritton  v.  c.  R.  639, 
Foote ;  see  Cook  v.  Booth,  3  Ves.  jr.  296,  690  ;  7  East,  237 ;  5"»"."  *'• 
2  Bos.  fa  P.  449 ;  6  Ves.  jr.  232 ;  9  Ves.  jr.  325.  ^*"^'"' 
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^  22.  If  A  covenant  not  to  exercise  a  particdbr  trade,  ia 
consideration  of  a  weekly  paymeiit  to  hkn  and  to  his  execQ- 
tors  for  a  given  time,  the  action  of  ccnrenant  lies  not  against 
his  executors,  if  they  exercise  the  trade  for  their  own  liveli- 
hood. 3  Wils.  360,  the  same  case. 

(^  33.  But  if  A  become  a  bankrupt,  and  B,  bis  friend,  cove- 
nant by  consent  of  all  parties  to  pay  bis  creditors,  and  they 
covenant  not  to  proceed  furdier  against  A  under  the  cominis- 
sion  of  bankruptcy ;  this  covenant  is  good,  and  covenant  lies 
on  it. 

()  24.  Actions  of  eotrenanl  ruirmnti  by  the  $iait^e  a^ 
fraud$^  29  Ch.  IL  If  there  be  a  parol  agreement  to  buy 
goods,  ifvithout  either  earnest  paid  or  delivery  of  the  goods,  w 
writing  or  covenant,  no  property  passes,  and  no  action  lies. 

$  25.  If  one  party  disable  himself  to  peffoTm^  the  other, 
though  to  do  the  first  act,  is  not  bound  to  offer  to  do  it ;  for 
the  law  does  not  oblige  a  man  to  perform  or  do  a  vain  thing.  As 
where  A  leases  lands  to  B  for  twenty-one  years,  and  covenants 
to  make  him  a  new  lease  on  his  surrendering  his  term ;  A  con- 
veyed the  hnd  to  C  for  eigh^  years :  and  held,  he  had  dis- 
abled himself  to  accept  a  surrender  and  make  a  new  lease, 
and  covenant  lay  against  him  without  B's  offering  a  surrender, 
for  the  -law  does  not  require  an  act  to  be  done  to  no  purpose. 

^  26.  Coeenant  not  to  sue  one  of  two  obligors^  when  a  releaoe 
to  both.  As  where  A  and  B  gave  their  sealed  note  to  C ; 
afterwards  A  gave  G  a  bond  and  mortgage  for  ^e  same  debt, 
and  C  covenanted  to  have  the  note  cancelled  and  not  to  sue  A. 
Though  the  bond  and  mortgage  did  not  extinguish  this  sealed 
note,  yet  C's  covenant  operated  for  the  benefit  of  A  and  B 
■both,  and  amounted  to  a  release  of  the  note.   3  East,  251. 

^  27.  ^  one  is  to  pay  money  when  satisfied  he  hsts  tide  to 
certain  lands ^  not  ie,  but  the  law  judges.  As  where  the  deft, 
covenanted  that  if  the  title  to  a  lot  of  land  conveyed  to  him  by 
the  pit.  should  prove  good  against  all  claims,  he  would  pay  the 
pit.  three  months  after  he,  the  deft.,  diouldhe  well  satisfied  the 
title  was  good  and  undisputed  &cc.  j(150.  Commissioners  de- 
cided indirectly  the  title  was  good,  and  the  pit.  sued  for  ^150. 
Deft,  pleaded  that  H.  and  wife  claimed  tide  &c.,  and  that  be 
was  not  satisfied.  Held,  plea  bad,  in  not  alleging  a  legal  title 
in  another  better  and  prior  to  the  one  conveyed  to  the  deft. 
Not  enough  he  is  not  satisfied. 

Art.  4.  Covenants  in  law.  ^  1.  Some  words  make  a 
covenant  in  law,  though  there  be  no  express  covenants ;  but 
not  as  to  goods ;-— as  if  A  lease  lands  to  B,  by  the  word,  eon- 
cessi  or  demisi,  either  word  imports  a  covenant.  If  B  or  bis 
assignee  be  evicted,  he  may  have  covenant  on  this  covenant  ia 
law. 
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<^  2.  But  the  word,  ^^  eoncesn  or  demiaij  in  case  of  a  free*  Ch.  101. 
hold  or  inheritance,  doth  not  import  any  warranty  ;"  yet  the     ^rt.  4. 
word  ^*  grant"  in  a  grant  of  a  chaUel  realt  imports  a  warran*   v^.^N'-^^ 
ty.     6  Co.  18.  Bui.  N.  P.  157.  I^nci?^''' 

If  A,  in  a  lease   for  years,  demue,  grants  &c.  to  B  the  crm!^^'^^ 
lands  of  J.  S.  he  being  seised  ai  the  time,  before  an  entry  on  4  £.  ill.  c.  0. 
hira,  B  shall  have  covenant ;  and  be  need  not  allege  eviction,  ^^^^ 
for  this  is  a  covenant  in  law,  bnoben  by  A,  because  he  was  i  Esp.  362.^ 
not  seized  of  the  land  at  the  time  of  the  demise  ;  for  the  word  ^  ^^"V,^/ 
demise  imports  a  power  of  selling,  and  B  cannot  enter  without  i2.J3~Wood*8 
being  a  trespasser.    But  covenant  in  law  does  not  extend  to  Coo.  606.— 
the  executors  or  admmistrators  of  the  lessor.  138***^'  ^^^' 

^  3v  DedL    *^  The  word,  dedi^  in  a  conveyance  in  fee  sim-  2  Wood's 
pie,  is  become  an  express  warranty,  during  the  life  of  the  Con.  6  —2 
feoffor,  grantor,  fitc.  and  in  a  conveyance  in  tail  or  for  Bfe,  co.^'t.'^4!L 
where  the  hereditaments  may  be  holden  of  the  donor  and  his  8  Com.  D. 
heirs,  and  express  warranty  against  him  and  liis  heirs."    If  a  |?2s*  1^217 
man  make  a  lease  for  life,  by  the  word  dedi^  and  then  grant  32bw— Noy's ' 
over  bis  reversion,  the  lessor  shall  be  vouched,  by  force  of  Max  140, 
the  word  dedi.  This  warranty  is  said  to  be  on  4  Ed.  L  cb.  4.  ^^^' 

^  4.  At  common  law,  the  word,  ^*  give,"  created  a  warranty  a  saleof  laod 
against  the  ^antor  and  his  heirs,  by  implication  of  law,  ancl^°^«®  by  the 
the  law  was  altered  by  the  4  Ed.  I.  ch.  4,  which  provided,  SjT^l^i"; 
^  that  the    deed  containing  *  dedi  ei  eaneesii '  such  a  tene-  and  for  vala- 
ment,  without  homage,  or  without  a  clause  containing  warranty,  "We  consid- 

j        L     i_  ij  FA.        •  J    -1.  •     L   •       t.  ^  •     eration,  does 

and  to  be  holden  of  the  givers  and  their  heirs,  by  a  certam  not  of  itself 
service,  it  is  agreed  that  the  givers  and  their  heirs  shall  be  imply  a  war- 
bound  to  warrant ;  and  where  it  shall  be  bolden  of  the  chief  caioeV^ 
lord  of  the  fee,  or  of  other,  and  not  of  the  feoffors  or  of  their  laa.   Nor  is 
heirs,  reserving  no  service,  without  hgmi^e,  or  without  the  itintpiiedia 
aforesaid  clause,  their  heirs  shall  not  be  bound  to  warranty,  u^^^^  ^a^. 
notwithstanding  the  feoffor,  during  his  own  life,  by,  force,  of  his  pin,  sell,  al- 
own  gift,  shall  be  bound  to  warranty."    Apd  according,  to  fi,IJi^id*^B'*t 
Coke,  the  word  dedi  was  equal  to  both  words.    This  statute  a  warranty," 
Wff  ancestors  adopted  here.  during  Uie 

^  6.  Reddendo.    If  A  leases  for  years  to  B,  reserving  rent^  Kpncd'/a' 
covenant  lies  for  the  non-paynoent  of  the  rent, ''  for  the  redden-  Uie  word,  dt* 
do  of  the  rent  is  an  agreement  to  pay  the   rent  which  will  J^^orgtre.  id. 
make  a  covenant."    So  the  words  yielding  and  paying  make  chan^^  par- 
a  covenant  in  law.  Style,  406,  407, 431 ;  and  above,  art.  2  ;  tiUon,  and 
Bui.  N.  P.  167;  and  WiUes,  496.     So  if  the  obliges  of  a  fe7m*W.*97 
bond  assign  it  to  A,  the  word  agsign  is  a  covenant  in  law.  and  cited  2        ' 
if  the  obligee  receive  the  money,  and  do  not  pay  it  to  A,  he  J^*^*",  ^**"- 
may  have  an  action  of  covenant.    RoL  Abr.  519^  1  Sid.  266,  i^      '''^ 
447,  401 ;  3  Com.  D.  239  ;  1  Esp.  312 ;  3  Wood's  Con.  496. 

§  6.  How  far  the  covenant  in  law,  is  affected  by  an  ex-  ^  Coke,  so, 

'^  Noke's  case. 

--Cro.  El.  674.-1  Bae.  Abr.  630.— Dyer,  19.-3  Com.  D.  2S9.— 8  Wood's  Con.4e4,648, 
— i  Wms.  SauQd.  60,  n.  2^11  Mod.  113.-7  Jobns.  R.  268.-2  Wood's  Con.  61. 
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Ch.  101  •  press  cdirenant,  is  an  important  question.  The  general  rule 
Art.  4.  is,  that  an  express  covenant  controls  the  generality  of  a  cov- 
s.^»-v^-^  enant  in  law,  on  the  principlot  that  what  is  expressed  governs 
what  is  implied  ;  and  there  is  no  difficulty  where  both  apply 
to  the  same  object.  As  where  A  leases,  by  the  word  demise, 
for  years  to  B,  and  covenants  that  he  shall  quietly  enjoy  die 
land  during  the  term,  without  eviction  of  the  lessor  or  any 
claiming  under  him ;  this  express  covenant  qualifies  the 
generality  of  the  covenant  in  law,  and  restrains  it  by  the  con* 
sent  of  both  parties  to  the  object  of  the  express  covenant;  and 
the  best  construction  is  ^'  to  make  one  part  of  the  deed  ex- 
pound another,  and  so  to  make  all  the  parts  agree."  Here 
the  covenant  in  deed  was  involved  in  the  covenant  in  law. 
But  Wood  says,  that  **  this  principle  cannot  operate  on  the  gen- 
eral covenant,  as  to  a  matter  respecting  which  there  is  no  ex- 
press covenant."  As  if  trustees  covenant,  "  that  they  have 
done  no  act  to  incumber  ;"  this  covenant  cannot  restrain  the 
force  of  the  word  demise^  as  a  covenant  in  law,  that  they 
have  a  power  of  demising  and  for  quiet  enjoyment ;  for  the 
covenant,  that  they  have  done  no  act  to  incumber,  which  is 
the  only  express  covenant  trustees  execute,  is  a  distinct  cove- 
nant from  those  implied  by  the  word  demise,  as  to  the  power 
of  demising  for  quiet  enjoyment."  Here  is  no  express  cove- 
lo  Noke*9  ^^^^^  ^^  ^  enjoyment.  And  in  this  case  it  is  said,  *'  if  a  man 
case,  4  Co.  makes  a  feoffment  by  deed,  by  this  word  dedi,  and  with  ex- 
^^'  press  warranty  in  the  deed,  he  may  use  the  one  or  the  other, 

at  his  election." 
7  Mass.  R.  66,      ^  7.  In  this  case  it  was  decided,  that  there  may  be  implied 
welrj  id.*^^"  covenants,  or  covenants  in  law,  in  a  deed  containmg  express 
covenants ;  but  the  former  must  be  consistent  with  the  latter, 
[and  perhaps  relate  to  different  subjects.] 
JE8p.3ii.—      ^3.    ^  covenant  in  law  is  raised,  where  the  lessor  de- 
^'  raises  land  to  the  lessee,  by  deed,  for  a  certain  time ;  this  im- 

plies, on  the  lessor's  part,  that  the  leseee  shall  quietly  enjoy 
during  the  term  ;  and  a  bond  for  performance  of  covenants  is 
forfeited  by  the  breach  of  this  implied  covenant  in  law. 
1  Bae.  Abr.         ^  9.  A  covenant  in  law  does  not  extend  to  the  use  of  a 
^^'  thing.     As  where  A,  by  indenture,  granted  and  demised  to  B 

certain  lands,  except  a  small  piece,  on  which  a  pump  was, 
with  the  use  and  occupation  of  the  said  pump  m  common  with 
other  tenants  of  A,  for  31  years.  This  pump  becoming  use- 
less for  want  of  repairs,  B  brought  an  action  of  covenant 
agamst  A  for  his  perroitcing  the  pump  to  run  to  decay.  Judg- 
ment finally  was  for  the  deft :  1.  Because  a  covenant  cre- 
ated by  law,  as  this  is,  never  lies  but  on  an  actual  ouster : 
2.  Is  not  properly  for  damages,  but  the  term  itself  be. :  3. 
The  lessee  may  repair  the  pump  himself,  and  may  come  oar 
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the  ground,  witliout  being  a  trespasser  to  do  it,  and  this  right  Cfl.  101. 
of  entry  is  implied.  Art.  4, 

10.  Nor  does  the  covenant  in  law  extend  to  goods.    If  they    V,^v^^ 
be  demiied  by  indenture  for  years,  and  the  lessee  be  evicted,  3  Com.  D. 
be  cannot  have  covenant  on  the  word  demise  ;  *'  for  the  law  ^{^^'  ^' 
does  not  create  a  covenant  for  a  personal  thing  ;''  nor  does  it, 
if  the  goods  be  leased  with  a  house. 

^11.  And  if  the  principal  thing  to  be  performed,  as  a  con-  Bui.  N.  P. 
veyance  of  an  estate  8ic.,  be  void,  further  covenants,  which  {JJ' 8(»^^ 
are  relative  and  dependent  thereon,  are  void  likewise  ;  but  i  Bac.  Abr. 
where  the  covenants  are  distinct  and  separate,  it  is  not  materi-  Ml. -3 Wood, 
al  whether  an  estate  passed  or  not ;  as  a  covenant  for  the  pay- 
ment of  a  sum  of  money.     This  point  will  be  further  consid- 
ered in  a  future  chapter,  respecting  warranties. 

^  12.   Covenant  by  estoppel.    This,  in  law,  precludes  the  i2Mod.d09, 
party  from  saying  any  thing  against  his  deed ;  as  where  A  pi^Jj^j** 
covenants  with  B  to  convey  him  all  his,  A's,  right  in  black-  p^^^ ' 
acre,  to  which  he  has  no  right,  he  cannot  plead  to  an  action 
of  covenant,  that  he  has  no  right  be.;  but  he  must  make 
such  a  conveyance  as  would  pass  his  right,  if  he  bad  any,  and 
he  is  estopped  by  his  covenant,  to  say  he  had  no  title  in  black- 
acre. 

^  1 3.  So  in  an  action  of  covenant,  and  non  est  factum  pleaded ;  2  w.  Bl.  1 162, 
evidence,  ftaron  zud  feme  demised  to  the  deft.,  the  husband  being  ^^^^^'  ***" 
tenant  for  life  of  the  premises,  remainder  to  the  wife  for  life. 
On  this  issue  the  deed  only  need  be  proved ;  and  then  the 
deft.,  who  is  in  possession  under  the  deed,  is  estopped^  in  law, 
to  deny  the  title  of  the  phs.  to  make  such  demise,  and  thereby 
evade  the  performance  of  his  own  covenants.  This  lease  was 
probably  by  indenture,  though  it  is  not  so  stated  in  the  case. 

But  the  lessee  is  not  estopped^  if  the  lease  be  by  deed  poU  ^^^  ».  Ver- 
or  by  parol ;  and  so  in  actions  foi*  rent  by  indenture,  the  lessee  £^0.^5^10: 
is  not  estopped  to  plead  nil  debet  he.,  for  the  rent  does  not  arise 
wholly  by  the  deed,  but  in  part  by  the  enjoyment  of  the  es- 
tate, nor  can  be  b^  estopped  to  deny  the  exbtence  of  the  deed, 
and  so  to  plead  non  est  factum. 

The  deft,  in  his  plea  confessed  part  of  the  rent  was  due,  3lDft.Ci. 
and  as  to  the  residue  pleaded  he  had  assigned  over.     The  1^7. 
deft,  particularly  described  the  part  he  acknowledged  was 
due;    and   as  to.  the  residue  ac^to  non,  because  so  assign- 
ed before  any  part  of  said  residue  became  due  and  in  arrear 

or  payable,  to  wit :  on at the  deft,  granted 

and  assigned  to  one  M.  the  estate,  title,  and  interest,  and 
term  of  years,  which  he,  the  deft.,  had  to  come  of  and  in  the 
said  tenements  with  the  appurtenances,  by  virtue  of  which  as- 
signment the  said  M.  on entered  &c.,  and  was  there- 
of possessed  for  the  residue  of  said  term,  in  the  pit's,  declaration 
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Ch.  101.  specified ;  and  hoe  parahu :  plea  good  where  no  coveaeat  up 
Art.  5«    pay. 

K^^^r^  ^  14.  hi  wtenanifar  reniy  ^  Jkfi.  pUaded  he  spent  it  in 
3Ioft  CL  repair$;  and  said,  true  it  was  be  received  said  £800  of  the 
1  Sannd.  46,  pn>fits  of  ibe  pit's,  estate  ;  but  the  deft,  further  said,  before 

4i>,  bj  Wil- '  the  receipt  of  this  £800,  via.  o» at  — -  the  deft,  ex- 

liams.  peoded  and  laid  out  in  and  about  repairing  the  premises,  io 

articles  described  and  other  necessary  chaises,  the  sum  of 
£800  and  £10,  by  which  he  said  £800,  so  received  by  him, 
he  retained  towards  satisfying  said  £800  and  £10  so  expend- 
ed and  kid  out,  by  reason  thereof  he  did  not  render  an 
account  to  the  said  pit.,  hoe  panUuM.     On  dMiurrer,  plea 
held  ill,  for  nol  shewing  what  ^se  necessary  chaises  ware ; 
but  it  seems  this  plea  was  good  m  principle. 
4  Inst.  a.  98,      ^1^-  In  cevenaot  a  plea  as  to  part,  not  in  arrear,  as  to  part, 
106, 107.        levied  by  distress ;  and  another  plea,  the  ph.  expelled  liie 
deft,  by  entering  into  the  tenements.     Reptication  did  not  en- 
ter tee.     So  plea,  nothing  passed  of  said  tenements  into  the 
deft's.  possession  by  said  writing.     Replication  did  pass  &e. 
7  Johns.  R.        <)  16.  Express  wmronty  of  land  restraint  impUed  covenants. 
w^i Jf*"s''    ^  where  a  covenant  is  in  a  deed,  by  which  deed  the  grantor 
acainei'  lU.  *^  S^^^'  granted,"  and  engaged  to  warrant  and  defend  the  land 
.p-4  Co.  so.—  against  all  chums  fac.     No  action  lies  on  the  implied  or  ex- 
Solw.  4ia      pree»  covenant,   without  proving  eviction ;  and  the  express 
warranty  qualifies  and  restrains  any  implied  covenant  arising 
from  the  word  give.     See  I  D.  &  E.  684. 
Baricer  v.  ()  17.  To  give  a  deed  its  true  effect  the  court  will  reject  or 

Freeman.  Supply  words  according  to  the  intentions  of  the  parties,  appa- 
rent fi*om  the  words  and  nature  of  the  conveyance.  In  a  deed 
technical  words  are  required,  but  not  in  a  wiU ;  but  in  both 
the  intent  must  be  equaHy  preserved. 

^18.  Implied  covenants  are  confined  to  reat  property.    3 
Com.  D.  Gov.  A4;  2  Selw.  402. 
5Taun.  R«         ^  19.  A  covenants  with  B  to  do  all  lawfiil  and  reasonable 
418, 428,        acts  for  further  assurance  on  request,  this  made  by  the  pur- 
Jone  ^  chaser  while  living  to  be  done,  and  his  heir  is  afterwards  evic^ 

ed ;  he  may  sue  on  that  request  of  his  ancestor  and  refiisal 
made  to  him,  as  the  ultimate  damage  had  not  acerued  in  the 
ancestor's  lifetime  : — ^yet  he  might  have  sued. 
27-—        '^''  ^'  t^^^  of  construction. 
3Com  D.         %  I'  ^^^^  Rule.    In  construing  covenants  as  other  eon- 
246.-Feanie,  tracts,  the  subject  matter  is  first  to  be  regarded ;  as  if  one 
^*ri^77  —  ^^^y  ^  ^'^''^  ^^  ^'*  estate,  and  covenant  to  make  fiiitber 
1  BL  Com.     assurance  c^  his  estate,  this  covenant  shall  be  construed  to 
68, 61.—       extend  only  to  the  third,  though  its  words  extend  to  the  whole 
HuDg^^g      estate.    The  construction  is  on  the  whole  deed,  and  the  inteo- 
case. — Pow.  on  Con.  890, 391, 392.^6  £wt,  86, 109,  How«H  v.  Rtchardi.— 11  East,  083. 
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does  «f  tbe  parties  «8  oGAected  fnm  tlie  whole.    HeBce,  wido,    Cfi.  101 . 
uterque  {edch)  ^}1  he  eonstmed  joint  or  several  according  to     Art.  &• 
the  sabjecl  waiter,  and  to  apoid  any  absurdity.    Ftirdier  rules  V^V^^ 
of  coiwtructioD,  Ch.  1<Q9,  a.  10,  s.  11. 

§  2.  If  I  received  a  legacy  of  £5  wtd  released  all  demands,  ^^'^ 
I  do  not  release  a  judgnaent  of  £€000  ;  the  words  are  resftrain^-  ss^/sgcL 
ed  by  the  occasion ;  but  a  <}eed  for  a  vahiable  consideration  is  Lofft,  3i. 
ooBslarued  liberaiiy. 

^  3.  **  The  words  of  a  oovenaiit  must  be  construed  accord*  S^"  ^^'^ 
ing  to  «be  subject  matter.^    See  1   Mass.  R.  227,  Bridge  v.  {.  comp.^ 
Wittington;  2  Cruise,  4,  312,  317  ;  9  Johns.  R.  106,  other  Ch.  121,  a.  5. 
incuiflflNrMices  ao  constraed  :  13  Eksft,  63. 

§  4.    Second   rule   is    !:>   regard   the    meffning  of    the  3  co.  27,  But* 
parties.      Hence,  aH  contracts,  wills,  and  statntes  ^*  should  ler  r.  Baker. 
be   ooDstroed  and   expounded   according  to  the  intent  and  coLfsTO— " 
meamog  of  the  parties  to  tfaeni,  and  not  by  any  strict  or  strain-  Boll.  N.  P. 
ed  construction.^     k  is  from  a  view  of  the  whole  instrument  J?*^L?';_ 
liie  iDeaning  ia  found  ;  assent  also  is  to  be  proved  or  under*  |  Cruise,  176. 
stood.     And  if  A  bargun  and  aeU  land,  and  he  has  only  a  — Pow.  oa 
reversion  in  it,  his  deed  is  construed  his  grant,  to  effectuate  ^g  "•  ^^' 
the  intern,  and  to  pass  d)e  reversion  ;  but  it  must  appear  he 
intended  to  pass  lus  reversion  or  all  his  estate.    6  East,  87, 
i09. 

$  $.  Third  itde  is,  to  constrae  no  deed  to  be  void  that  by  Co.  L.  49.— 
any  <KHistractioB  can  be  made  good.     •*  As  where  a  man  has  L?'^"* 
two  wayB  to  pass  land,  both  at  common  law,  and  intends  to      ' 
pass  it  by  one  of  them,  and  k  cannot  pass  by  that,  it  shall  pass 
by  the  other,  if  there  be  sufficient  words.**    A  feoffment  shall 
operate  as  a  release  be.     Hence,  to  support  a  grant  be. 
words  of  a  condition  precedent  shall  be  construed  a  condition  co '1^216"" 
subsequent.     And  *'  a  statute  shall  never  be  so  construed  as  asa.— ^ 
that  he  who  is  whoUy  innocent  shall  be  damaged  thereby."  ^Cruise, ju- 
"  So  a  lease  made  for  life  by  tenant  in  fee  shall  be  construed      ""**' 
for  the^life  of  the  lessee;  but  such  lease  made  by  tenant  in 
tail,  shall  be  construed  for  the  life  of  the  lessor.**     So  "  if  A, 
tenant  for  life,  uid  B,  remainder- man,  make  a  joint  feoffment, 
the  law  construes  the  freehold  to  pass  from  A,  and  the  fee  ^^^onCon. 
from  B."    But  if  by  parol,  then  it  is  A's  surrender  and  B's 
feoflment. 

§  6.  Fourth  rule  is,  that  words  are  to  be  construed  accord-  Pow.on  Con. 
ing  to  "  their  proper  and  most  known  signification  ;"  "  not  the  ^^^' 
grammatical  one  which   regards  the  etymology  and  original 
of  them,  but  that  which  is  vulgar  and  most  in  use ;"  "  for  use 
is  the  judge,  the  law,  and  the  rule  of  speech."     *^  A  twelve- 
month" means  a  year  in  law,  because  so  commonly  under-  ^^-  ^^°"- 
stood. 

§  7.  If  words  or  sentences  are  capable  of  different  construe- 
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Ch.  101.  tionSy  they  may  be  understood  in  reference  :  1.  To  the  sitb^ 
Art*  5.     ject :  2.  To  the  effects  :  and  3.  To  the  circumstances.    As  to 
^^ry^^    the  subject  as  above  stated.    And  further,  if  I  grant  to  one  all 
14  H.  VIII.  2.  my  trees  growing  upon  my  lands  in  D,  this  grant  shall  not  ex- 
— Pow  on     tend  to  apple*trees  or  other  fruit-trees,  growing  in  my  gardens 
Cod.  37  .       ^^  orchards,  if  there  be  any  other  trees  on  my  ground. 
26  H  vni.        ^  ^'  So  if  1  expressly  warrant  lands  for  years,  which  is  but 
a26.-^Bun.     a  covenant,  this  extends  only  to  lawful  entries,  and  not  to  a 
a  if'  **d""   ^"^ongful  ejectment  by  a  stranger,  unless  so  expressed.     But 
5247  .^i  Po^.  if  I  covenant  I  will  not  interrupt  B  in  the  enjoyment  of  a  close, 
on  Con.  878.  and  erect  a  gate  that  interrupts  him,  it  is  a  breach,  though  I 
have  a  right  to  erect  it ;  for  the  fair  meaning  is,  I  will  not  any 
way  interrupt  him. 
M^^lLpJi'w^in      ^  ^*  "^^  ^^  ^^  ^JBP^cts.    If  taking  words  in  their  ordinary 
Con.  382^    sense  will  render  the  contract  ineffective  and  frivolous,  to  avoid 
Dougl.  272.-  this,  there  may  be  some  deviation  from  their  received  sense. 
^w.  on  Con.  ^^  -f  ^^  annuity  be  granted  for  giving  counsel,  this  is  condi- 
tional without  conditional  words  ;    as  otherwise,  the  party 
would  be  without  remedy.     It  belongs  to  the  judges  to  con- 
strue written  instruments.     So,  untU  a  day  may  sometimes 
include  it  where  the  sense  is  so ;.  and  so  of  the  word/itMa,  it 
may  include  or  exclude  the  day. 
41 E.  m.  e,        i  ^^'  As  to  circumstances  attending  a  transaction  or  die 
19.— 1  Fow.   actions,  they  may  be  called  in  aid  to  explain  the  nature  of 
on  Con.  884,  ^j^^  dealings  between  the  parties,  where  otherwise  ambiguous. 
As  if  1  grant  one  an  annuity  of  £10  a  year  for  counsel,  if  he 
be  a  physician,  it  will  be  understood  of  his  counsel  in  physic ; 
if  a  lawyer,  in  law,  and  so  in  any  other  profession. 
Cowp.  819,        ^  i  1 .  On  this  principle  the  case  of  Cook  v.  Booth  was  decided. 
SSth.^''  ^    ^"         ^*^^  ^'  ^^  doubtful  from  the  words  of  the  lease,  whether 
9  Ea8C246.—  it  contained  on  the  part  of  the  lessor  a  covenant  for  a  perpet- 
3Ve8.jr.295,  ual  renewal;  and  the  parties  having  renewed  in  the  same 
ji^^St!— *'    form  four  of  five  times,  the  court  was  of  opinion  the  lessors 
Pow.onCon.  themselves  had  put  a  construction  on  the  covenant. 
^'^tS'         ^12.  If  there  be  two  repugnant  clauses,  the  first  stands  in 
9  V?8^  jr.826.  a  deed,  the  last  in  a  will.     So  if  I  buy  A's  wheat ;  this  is  un- 
— 6Boi.<£P.  certain,  as  no  sort  or  quantity  is  mentioned,  but  may  be  made 
ConTs??'      certain  by  reference  to  our  former  dealings. 
Bn    n*9  Max-      §  13.  So  if  I  license  A  to  erect  a  shop,  and  he  is  a  miller,  he 
ims,  71.—      shall  not  erect  a  joiner's  shop.     And  Powell  observes,  that  on 
Pow  on  Con.  this  principle  the  case  of  Cook  v.  Booth  was  decided,  that  is, 
^r^^Vj'    with  a  view  to  circumstances.    The  cases  are  numerous  in 
which  facts  dehors  the  contract  must  be  proved  to  ascertain 
the  party's  meaning  ;  but  held  in  equity,  a  covenant  to  lease 
under  the  same  rents  and  covenants  does  not  include  a  cove- 
nant to  renew,  though  such  is  in  the  first. 
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^  14.  Fifth  rule  is,  where  a  covenaot  or  contract  cannot  be    Ch.  101. 
understood,  it  shall  be  construed  against  him  who  ought  to    Art  5. 
have  explained  himself.     Hence,  if  two  tenants  in  common  v^«^^/-^  • 
grant  a  rent  of  IO5.,  this  is  several,  and  the  grantees  shall  have  |^*>-  '^^^ 
2O3. ;  but  if  they  make  a  lease  and  reserve   lOv.  they  shall  (^IL.  147, 
have  only  10«.  between  them  ;  though  this  rule  is  general,  it  is  1^7, 996.-- 
not  universal.     The  condition  of  a  bond  is  an  exception,  or  c^J^^!!- 
other  clause,  introduced  to  relieve  the  party  using  the  words,  Bull.  N.  P. 
from  a  penalty  odious  in  its  nature.     As  when  an  obligor  in  Jf '-""I  ®*' 
a  bond  binds  himself  in  a  penalty,  and  then  he  adds,  by  the  1  b"c.  AbiT 
ebnseot  of  both,  the  condition,  in  which  it  is  provided,  that  if  639. 
the  obligor  do  so  and  so,  he  shall  be  relieved  from  the  penalty, 
if  there   be  ambiguity    in  this  condition,    it   is  the  rule  tq 
construe  it  in  the  obligor's  favour :  hence,  if  he  be  bound  on 
condition  to  pay  £10  before  the  feast  of  St.  Thomas,  and 
there  are  two  feasts  of  St.  Thomas,  the  money  shall  be  due  on 
the  last  feast,  and  not  the  first,  as  this  is  most  beneficial  to 
the  obligor,  for  whose  advantage  the  condition  seems  to  be 
inserted. 

^15.  Upon  this  principle  it  has  been  decided,  that  where  ^^t  '7.— 
"  the  condition  of  a  bond  consists  of  two  parts  in  the  digunc^  Laurhter's 
iive^  and  both  possible  when  the  bond  is  made,  and  afterwards  case.— lo 
one  becomes  impossible  by  the  act  of  God,  the  obligor  is  not  **^*  ^^»  *"^ 
bound  to  perform  the  other  part,  for  he  has  his  election  to  per-  ^ 
form  either  to  save  the  penalty.     And  where  one  is  become  i  Ld.Rayni. 
impossible  by  the  act  of  God,  it  is  as  beneficial  to  him  as  if  276.<-lFoDb. 
that  part  of  the  disjunctive  which  is  become  impossible  bad  Jot^^*^^' 
been  the  only  condition  of  the  bond.     Hence,  when  one  part 
becomes  impossible  by  the  act  of  Grod,  so  that  by  no  industry 
the  obligor  can  perform  it,  the  bond  is  saved."     But  in  Salk* 
eld,  170,  the  grounds  of  this  case  were  denied  to  be  luuversal^ 
nor  is  it  well  supported  by  modern  authorities. 

$  15.  If  A  covenant  to  pay  B  &2Q  a  year,  it  shafl  be  coo-  1  Eip*  8l9r-i» 
stroed  for  his  life ;  but  if  A  have  goods  of  his  own,  and  also  ^       *  ^'^ 
as  executor,  and  grant  all  his  goods,  hb  own  only  pass* 

^16.  But  where  ^' the  pit.  and  deft,  submitted  all  matters,  Stra.  1144, 
in  difference  between  them,  or  either  of  them,"  it  was  held,  commiV-1- 
a  demand  the  ph.  had  as  executrix  was  submitted,  and  that  21  H.  VI.  19. 
the  submission  was  general  enough  to  include  it ;  ''  for  the  -*7  Rol.  Abr. 
demand  as  executrix  was  a  matter  depending  between  them."  ^^' 
S  Buls.  65. 

^17.  Sixth  rule  is,  where  the  covenant  is  express,  there  1  Esp.  317.-^ 
must  be  an  absolute  performance,   unless  it. be  aflTected  by  *9jra-'3^^-— 
some  new  law ;  as  if  the  lessee  covenant  to  repair  and  leave  see  760.-1-2 
in  repair,  he  must  do  it,  though  the  premises  be  burnt  by  an  Boir,  1637. 
accidental  fire ;  so  to  pay  rent  though  the  premises  be  so 
burnt.  See  post,  this  point  considered  at  large,  ch.  117.  &c. 
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Wood's  Con. 
6  vol.  206, 
207.— 1  Burr. 
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^18.  And  there  is  a  clear  distinction  between  a  covenant 
%n  law  and  in  facif  for  when  the  law  creates  a  duty,  and  the 
party  is  disabled  to  perform  it,  without  any  default  in  him,  the 
law  will  excuse  him ;  but  when  the  party,  by  his  own  con- 
tract, creates  a  duty,  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  notwithstanding  any  accident  by  inevitable  ne- 
cessity. In  the  same  deed  one  covenant  may  go  to  the  title, 
and  another  to  the  possession,  and  one  may  be  general,  and  the 
other  special. 

$  19.  Seventh  rule.  "Where  a  deed  speaks  by  general 
wordsj  and  afterwards  descends  to  to  special  wards;  if  the 
special  words  agree  to  the  general  words,  the  deeds  shall  be 
intended  according  to  the  special  words.  As  a  release  of  all 
demands,  and  of  her  dower  in  lands  in  W,  the  general  words 
are  confined  to  the  said  lands.  So  if  one  grant  a  rent,  it  is 
intended  for  life,  but  if  the  kabendum  be  for  years,  it  shall 
qualify  the  general  words.  But  where  the  assignor  of  patent 
shares  covenanted  he  had  good  right  &z;c.  to  assign  them,  and 
that  he  had  not  directly  or  indirectly  forfeited  any  right  &c. 
he  ever  had  to  them  ;  held,  the  generality  of  the  former  words 
was  not  restrained  by  the  latter.  See  Gainsford  v.  Griffith, 
1  Saun.  58. 

^  20.  Eighth  rule.  The  intent  shall  he  ejgfectuated  tf  passi- 
ble ;  therefore  if  A  be  seized  of  black-acre,  and  grant  to  me 
and  my  heirs,  to  distrain  for  a  rent  of  40«.  in  it,  by  construc- 
tion of  law  this  amounts  to  a  grant  of  rent  out  of  it ;  for  other- 
wise the  grant  would  have  no  effect.  But  if  A  grant  roe  a 
rent  out  of  ft/adb-acre,  and  a  right  to  distrain  for  it  in  white^ 
acre,  this  shall  not  be  construed  a  grant  of  rent  out  of  white- 
acre  ;  for  no  such  construction  is  necessary,  for  the  parties 
have  fixed  a  rent  out  of  black-acre. 

^21.  For  the  same  reason,  the  same  deed,  revoking  uses 
and  limiting  new  ones,  according  to  powers  reserved,  shall  be 
construed  to  operate, — first  to  revoke  the  old  uses,  and  then 
to  limit  the  new  ones  to  effectuate  the  intent.  But  one  may 
make  his  covenant  special  as  to  title,  and  general  as  to  quiet 
enjoyment  in  the  same  deed.  1  East,  633. 

^  22.  Ninth  rule.  As  every  exception  in  a  deed  or  cove- 
nant, is  the  words  of  the  grantor,  covenantor,  lessor,  &&c.  it 
must  be  construed  strictly  against  him,  upon  the  principle  that 
if  doubtful  words  are  used,  capable  of  a  stronger  bearing 
against  him  on  any  construction,  it  is  his  fault  that  doubtftd 
words  are  used. 

^  23.  Tenth  rule.  Expressio  eorum  qua  tadte  insunt  nihil 
qpera^ttr,— -or  it  varies  not  the  sense  to  express  what  is  im- 
plied. 
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§24.  Eleventh  rule.   Deeds  must  be  $o  construed  as  to  ef^  Ch.  101. 
feet  the  parties^  intentionsy  though  to  do  this  there  must  be  a     Art.  5. 
departure  from  the  ordinary  sense  of  the  word^. — ^As  where   v^^^v^^^ 
Ann  Moore  devised  "  her  farm  in  the  possession  of  Charles  ?-^;?'  ^^^' 
Bocock;'  to  Elizabeth  Hitchcock,  (the  pit's  lessor  ;)  and  to  v^lZ^!^' 
Henry  Moore's  children,  (the  deft's.  grantor,)  "  all  her  land  Cowp.  688, 
lying  in  Lowhayton  Marsh.'*    The  farm  was  in  Lowhayton,  ?he'^obd^^^ 
and  included  4^  acres  of  marsh  land,  and  the  testatrix  also  Cowp.9, 
died  seized  of  about  35  acres  of  marsh  land  there,  in  another  Moore  ».  Ma- 
piece.     The  grantee  of  the  children  claimed  the  4J  acres  f|^  i"ch.^on 
part  of  the  farm  as  being  devised  to  them  by  the  words,  aU  her  ri.  114.      ' 
marsh  land  in   Lowhayton.     But  the  court  decided  that  al- 
though those  words,  in  their  ordinary  sense,  included  the  4^ 
acres ;  yet  it  was  not  within  the  intentions  of  the  testatrix  ; 
for  she  could  not  mean  to  dismember  the  farm*     It  will  be 
observed  that  this  construction  arose  from  matters  dehors  the 
will,  as  it  was  proved  by  parol  evidence,  that  this  4^  acres  of 
marsh  was  a  part  of  the  farm.     This  case  is  one  instance  to 
prove,  that  to  construe  a  will  or  deed  truly,  all  the  facts  that 
can  be  legally  proved  in  the  case,  must  be  proved  and  known 
before  the  construction  is  made.     Nor  did  this  matter  dehors 
contradict  or  vary  the  terms  of  the  devise,  but  only  explained 
and  shewed  what  marsh  was  intended. 

$  25.  Twelfth  rule.     To  find  the  intention,  the  instrument  2  Mass.  R. 
is  taken  in  connexion  with  such  collateral  facts  as  are  properly  ^'  IHa^V 
admitted  to  be  proved  in  the  case. — As  where  the  question.  Boundaries, 
was,  what  was  the  breadth  of  land  the  deed  contained  or  was  Cb.89. 
meant  to  be  granted.     The  deed  expressed  forty-five  feet, 
but  also  all  the  land  from  A's  land  on  the  one  side  to  B's 
land  on  the  other,  and  their  lands  were  sixty-five  feet  apart. 
Parol  evidence   was  admitted  to  prove  this  distance,  and  so 
sixty-five  feet  in  breadth,  and  the  deed  was  construed  accord- 
ingly. 

^  26.  In  this  case  a  case  was  stated  where  A  contracted  to  2  Mass.  R. 
convey  lot  X,  to  B,  containing  600  acres,  and  he  conveyed  ^^• 
that  lot,  but  it,  by  measure,  was  found  to  contain  but  421  acres, 
Held,  the  intent  was  fulfilled ;  and  by  a  fair  construction  of 
A's  deed  he  only  covenanted  to  convey  lot  X,  more  or  less, 
and  that  the  quantity  was  but  description. 

^  27.  So  if  a  part  of  a  description  be  inconsistent  with  the  ^  ^ass.  R. 
general  intent,  the  deed    is   to  be  so  construed  as  to  reject  t^i^gton  t  ai 
this  part,  when  without  it  there   is   a  sufficient  description,  exrs.  r.  Hyi- 
The  court  in  this  case  rejected  the  minute  and  particular  de-  l^  h  "^n" 
scription  of  lot  No.  17,  part  of  the  mortgagor's  farm,  where  217%26.— 
there  was  otherwise  a  sufficient  description,  though  general,  Hob.  168  xo 

^  ^      °  n6,Stukcly 

c.  Butler.— Dowtie's  case,  3  Co.  10.— Doddinglon*f  case.  2  Co.  32.-5  East,  61  to  86,  Vcr- 
non'i  case. 
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Ch.  101.  eftbe  iarm  io  the  deed,  wkhoat  that  paftieular  dasciiptioo. 
Art.  5.     Here  the  rule  of  coonnietioD  applied,  laid  dowo  io  4  Con. 
D.  Fait,  E.  4,  to  mt :  ''  If  the  thing  described  be  safficiendy 
ascertained,  it  is  sufficient  though  all  die  particufairs  be  not 
true."    As  if  A  convej  his  house  in  D,  which  was  Bidutrd 
Cotton's,  when  it  was  Thoma$  Cotton's,  A's  house  in  D  pass- 
es ;  and  it  has  been  decided  that  B's  land  is  to  be  construed, 
land  B  ot^nt,  and  not  land  he  oec«jne«,  and  has  concracted  to 
purchase.  4  Mass.  R.  110,  114. 
Djrer,M.—        §  28.  A  part  of  the  description  of  the  granted  prenrisee 
»Atk.  9.        ^g  jj^  amount  of  rent,  £4.  10#.  S^d.      This  was  rejected, 
though  an  express  part  of  the  description,  as  it  did  not  agree 
with  another  part  of  it,  to  wit,  estates  *'  compounded   for,' 
though  it  was  urged  that  the  words,  compounded  fovj  were 
clearly  inserted  by  mistake ;  but  the  court  held,  the  general 
construction   and  meaning  obviously  was,  to   pass  only    the 
grantor's  estate  compounded  for,  and  not  his  estate  not  cowk' 
pounded  for. 
Common-  ^  29.  So  in  this  action  the  Indians,  as  appeared,  had,  ia 

til  **s** J  *  ^'*"  1683,  granted  the  lands  on  Androscoggin  river  to  the  apper- 
Coiirt,  Jaly,  mostfttUt.  There  being  five  sets  of  falls  on  that  river,  acts 
1796,  AugiH-  of  possession  were  admitted  to  be  proved  to  shew  the  middle 
^^'  or  twenty  mile  falls  were  intended.     So  other  acts  and  doings 

of  the  parties  in  interest,  from  time  to  time,  and  even  their 
declarations  were  admitted  to  be  proved,  in  order  to  get  at  a 
true  construction  of  the  Indian  deed,  and  to  shew  where  the 
upper  boundary  of  the  grant  was. 
Davis,  28^—        ^  39,  Thirteenth  rule  is  to  construe  covenants  and  contnads 
4^  .L2  p.    *  in  reference  to  circumstances^  when  they  tend  fairly  to  explain 
tviii.  88,  eoo.  them.    As  if  A,  in  London,  covenant  with  B  to  pay  him  XlOO 
in  Dublin,  this  means  Irish  money,  and  is  to  be  so  construed 
from  the  circumstance  the  payment  is  to  be  made  in  Dublin  ; 
for  consuetudo  et  statuta  loci  in  quem  est  destinata  solutio  rer- 
picienda  sunt.  So  the  lex  loci  governs  interest,  as  at  the  place 
of  payment. 
iD.SiE  182,      ^  31.  So  the  meaning  of  the  parties  to  an  instrument  is 
Macbeatb  V.   often  found,  and  its  true  construction  ascertained,  by  taking 
cUed!'2^MoV.  "1^  ^^^^  ^^^^  particular  situations,  and  acts  relating  to  the 
E.  315,  &c.     contract,  as  explanatory  of  their  intentions ;  and  collateral  facts 
proved,  often  vary  the  senso  of  the  writing.     Such  facts  being 
proved  in  this  case,  as  that  the  buyer  purchased  the  supplies 
for  the  government,  though  tins  fact  did  not  appear  in  the 
contract,   it    was  held,   this  circumstance   varied  th<B  sense 
of  the  deft's.  letters ;  and  when  this  fact  was  proved,  his  prom- 
ise was  held  to  bear  a  construction  different  from  what  it. 
would,  if  this  fact  had  not  been  proved. 

In  this  case  the  deft,  contracted  'as  an  agent  of  the  govern* 
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ment)  and  it  depended  mneh  on  the  construction  of  letters.    Cb.  101. 
Willes  J.  said/^  The  construction  of  deeds  is  matter  of  law,  but    Art.  5. 
that  of  letters  is  proper  for  the  consideration  of  the  jury."  v«,^»v^^^ 
But  this  must  mean,  as  BuUer  J.  elsewhere  said,  when  the 
writing  is  construed  in  connexion  with  (acts  proved  and  exist* 
ing  ddiars  the  written  letter.    3  Cranch,  166,  Marshall  C.  J. 
said,  *^  No  principle  is  more  clearly  settled  than  that  the  con- 
structiofi  of  a  written  evidence  is  exclusively  with  the  court." 

^  S2.  Fourteenth  rule.    If  one  make  bis  wilier  contract,  Pow.odCoo. 
mistaking  very  material  facts,  it  cannot  be  construed  to  be  his  f^J,^^Ujl^ 
will  or  contract,  because  if  he  had  known  the  facts  or  foreseen  See  Ch.  127, 
the  events  he  would  not  have  made  it ;  as  in  the  case  put  by  &•  8,  s.  6. 
Cicero  de  Oratore^  lib.  1,  ch.  39,  as  to  him  who  falsely  believuig 
bis  own  son  was  dead  made  a  stranger  his  heir.  So  where  one 
had  tfn  estate  and  only  a  daughter,  and  being  sick  devised  it 
to  her^  and  afterwards  he  recovered  his  health  and  had  a  son 
born  ;   Fortescue  J.  held,  the  son  should  have  the  estate,  be- 
cause the  father's  intent  went  on  the  supposition  he  should 
have  no  son,  which  proving  not  so,  there  was  no  intent  in  favour 
of  the  daughter. 

^  33.  So  where  one  made  his  will  and  devised  his  estate  6  D.&E.  4d 
to  his  nephews,  and  then  married  and  had  a  son  b(Nrn,  and  it  ^ancashh^e  *' 
was  resolved  his  will  was  revoked  by  implication,  and  on  the  Bat  one  mar- 
presumed  intention  of  the  testator  to  revoke  his  will  on  such  a  ried  devised 
change  of  circumstances,  *^  a  tacit  condition  annexed  to  the  anddie??b 
will  itself  when  made."  The  same  circumstances  taking  place  wife  wit& 
as  to  a  contract,  the  same  construction  must  follow  at  least  in  ^a  ^^  d!!], 
equity.  Jackson  v.  Hurlock,  6  Cruise,  105 ;  Ambl.  487 ;  2  revocation. 

D.  &L  E.  684.  4  Maale  b 

$  34.  The  statute  of  frauds  has  been  construed  not  to  ex«  ^^'  ^^' 
tend  to  implied  revocations  founded  on  known  facts,  as  to  Bull.  N.  P. 
which  there  is  no  danger  of  perjury.     So  if  A  give  a  letter  of  ^^' 
attorney  to  B  to  receive  monies  of  C,  and  afterwards  A  sues 
C,  this  is  a  revocation  by  fair  construction  of  tlie  letter  of 
attorney,  and  C  cannot  pay  the  money  to  B. 

^  36.  Fifteenth  rule.  Covenants  and  contracts  are  constru-  Pow.onCon. 
ed  in  reference  to  implied  hardship  on  one  party  by  another,  ^^'  ^^' 
though  both  parties  agree.  A  contract  or  covenant  is  not  to 
be  so  construed  as  to  make  one  imposed  upon  by  another  in 
this  manner,  a  particepM  criminia^  as  where  one  agrees  to 
pay  usury  be. ;  for  when  oppressed  the  law  does  not  view  him 
as  particep$  crtmtnw,  as  it  is  that  very  hardship  he  is  obliged 
to  submit  to  which  constitutes  the  crime  ;  nor  does  the  maxim 
volenti  non  $it  iiguria  apply  to  his  case.  Otherwise,  where 
both  parties  are  equally  guilty.  As  where  two  game  together 
and  attempt  to  ruin  each  other,  and  one  pays  the  money  won, 
be  must  lose  it  in  law  and  equity.     He  isparticfpi  criminis^ 
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Ch.  101.  and  there  is  no  oppression  or  advantage  on  the  one  side  moie 
Art.  5.  than  on  the  other,  the  losing  party  plays  voluntarily,  there  is 
nothing  in  his  case  urging  him  to  it. 

^  36.  Sixteenth  rule.  Our  legislative  grants  are  to  be  con- 
strued not  always  like  the  grants  of  individuals.  As  where 
the  legislature  has  granted  lands  in  fee  in  this  State  to  two  or 
more  persons,  the  grant  is  to  be  construed  as  a  tenancy  io 
common,  if  a  different  tenancy  be  not  expressed  in  the  grant. 
And  if  one  enter  on  land  under  a  d^ed  duly  acknowledged  and 
recorded,  the  construction  is,  that  he  acquires  a  freehold  by 
right  or  by  wrong ;  and  if  by  wrong,  his  entry  is  to  be  con* 
strued  an  actual  disseizin  of  all  persons  claiming  the  same 
lands  under  a  different  title.     See  s.  50. 

^  37.  Seventeenth  rule.  The  tenant  by  deed  conveyed  a 
piece  of  land  described  by  certain  bounds  and  monuments, 
^*  containing  twenty-nine  acres  and  twelve  rods  of  ground  ;" 
held,  that  these  words  expressing  the  quantity  are  not  to  be 
construed  a  covenant,  that  the  land  contains  that  quandty,  but 
merely  as  descriptive  of  the  land.  Thiis  was  decided  in  an 
action  of  covenant  broken.  If  more  than  the  quantity  express* 
ed  had  been  included  within  the  bounds,  the  deed  must  have 
been  construed  to  convey  all  the  land  within  them. 

^  38.  Eighteenth  rule.     Of  construction  of  covenants.     In 
this  case  the  deft,  was  administrator  on  the  estate  of  Thomas 
Boylston,  and  Moses  Gill  was  executor  of  the  will  of  Lieut. 
Governor  Gill,  and  the  pits,  his  probate  sureties.     The  said 
administrator  had  recovered  judgment  against  the  said  execu- 
tor, and  by  indenture  covenanted  with  him,  not  to  sue  bis 
sureties   on  account  of  such  judgment,  or  of  any  demand 
against  such  executor.  Before  the  said  administrator  executed 
the  indenture,   E.,  one  of  the  sureties,  and  the  executor's 
agent,  requested  the  administrator  that  another  deed  might  be 
drawn  to  contain  the  same  covenant  as  the  indenture  did. 
The  administrator  consented.    The  said  E.  got  a  deed  drawn 
to  indemnify  said  sureties  against  all  actions  that  might  be 
brought  by  any  persons  whatever  against  Lieutenant  Grovernor 
Gill's  estate,  whereby  the  sureties  might  be  liable.    This  deed 
was  shewn  to  the  administrator  as  the  deed  he  agreed  to  have 
drawn.     He  executed  it  the  same  day  he  did  the  indenture. 
The  sureties  were  afterwards  sued,  and  judgment  against  them 
in  favour  of  the  Commonwealth.     The  sureties  brought  thb 
action  against  the  said  administrator  on  his  covenant  of  indero* 
nity  in  his  second  deed,  above  stated  :  and  the  court  held  he 
was  liable ;  that  the  indenture  and  deed  must  be  construed 
together,  though  the  indentures  were  between  the  deft,  and 
executor,  and  the  second  deed  was  between  the  deft,  and  the 
sureties ;   so  different  parties ;  but  that  there  was  no  ambi* 
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gtiity  in  the  second  deed,  so  as  to  let  id  evidence  dehon  to    Ch.  101. 
prove  it  ought  to  bie  construed  an  indemnity  no  more  extensive    Art.  5. 
than  the  indentures ;  for  the  deft,  might  well  indemnify  the  v-^^v^^^ 
sureties  in  the  second  deed  against  actions,  against  which  he 
did  not  indemnify  the  principal ;  and  that  there  was  no  incon* 
sistency  in  construing  the  'indentures  an  indemnity  against  the 
actions  of  the  deft.,  the  administrator  only,  and  the  second 
deed,  though  executed  at  the  same  time,  as  an  indemnity 
against  the  actions  of  all  persons  against  Lieut.  Gov.  Gill's 
estate. 

^  89.  Nineteenth  rule  of  construction  is,  that  the  intent  of  L^??^J^' 
the  grantor  is  to  be  regarded  as  to  what  estate  is  to  pass,  whlan,  in 
and  to  whom ;  but  not  to  be  regarded  as  to  the  manner  of  Wiiiiams' 
passing  it,  for  of  that  he  is  supposed  to  be  ignorant.   And  it  is  ^^'^^ 
another  rule  of  construction,  that  a  "  deed  shall  never  be  laid  2  Saund/ser, 
aside  as  void,  if  by  any  construction,  it  can  be  made  good."  S^k^'"**' 
Many  cases  are  cited  by  Williams,  of  grants,  bargains  and       """* 
sales,  be.  construed  to  be  covenants  to  stand  seized.     The 
court  of  C   B.  held,  a  party  may  plead  according  to  the  words 
of  the  deed,  or  the  legal  operation  ;  but  the  court  of  Kings 
Bench  held,  he  must  plead  according  to  the  legal  operation, 
p.  97  c. 

^  40.    Twentieth  rule  of  construction  is,  that  if  even  in 
contracts  where  the  intentions  of  parties  are  particularly  fa- 
voured, one  makes  an  act  out  of  his  power  a  condition  pre- 
cedent, he  must  be  held  to  it.     As  if  A  let  a  ship  to  freight  to  Meese^Lcx. 
B  be.,  and  an  article  in  the  charter-party  is,  *^  if  the  said  ship  Mer.  Am. 
shall  happen  to  be  burned,  sunk,  or  taken,  during  the  time  she  |^i'~:     ^ 
shall  be  in  his  majesty's  service,  and  it  shall  appear  to  a  court  .|  in8t.'2i9. 
martial  that  the  master  and  the  ship's  company  have  made  the  Lit.  Sect.  362. 
utmost  defence  that  they  were  able,  the  value  of  her  shall  be 

?aid  by  the  defts.     The  defence  was,  it  did  not  appear  he. 
'he  pit.  urged,  it  was  not  in  his  power  to  procure  a  court 
martial ;  and  the  answer  was,  if  a  person  will  make  his  claim  1  D.&E.644, 
arise  on  a  contingent  almost  impossible,  it  is  his  own  fault,  ^^^f  v*  ^^• 
"  For,  however  difficult  a  condition  may  be  on  which  a  debt  ^  "'' 
is  made  to  depend,  it  must  be  performed  before  the  demand 
can  be  created." 

§  42.  Rule  twenty-one.     Discretion  how  construed.    To 
act  at  discretion  is  to  act  according  to  law  and  justice,  and 
not  according  to  will  and  private  affection  ;  for  discretion  is  a 
science  to  discern  between  falsities  and  truth;  between  right  and  ^^fSf  ^^' 
wrong,  between  equity  and  pretence  &c.  and  discretion  is  to  Keighley. 
know  what  is  by  law  just. 

Rule  twenty-two.  A  word  used  wiA  a  meaning  cannot  be  \^^^]?' 
rgectedj  when  rgecting  it  changes  the  character  of  the  contract.  ^.  BunftriL*' 
As  where  the  deft,  leased  to  the  pit.  certain  premises  ^ith  a 
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part  of  a  yard  adjoioiogy  and  covenanted  the  lessee,  the  ph. 
should  have  the  use  of  the  pump  io  the  said  yard  jointly  with 
the  deft,  whilst  the  same  should  remain  there,  paying  half  the 
expenses  of  keeping  it  in  repair."  Held,  the  words  wkiUt  the 
ume  should  remain  ihert^  reserved  to  the  lessor  a  power  to 
remove  the  pump  at  bis  pleasure,  though  if  these  words,  or 
the  word  whiUi  were  rejected,  the  construction  would  be  the 
other  way  :  2.  It  is  no  breach  of  such  a  covenant  if  the  lessor 
remove  the  pump  8cc.  without  reasonable  cause,  and  in  ordeir 
to  injure  the  lessee,  as  the  lessor  only  exercises  a  right  re- 
served. 

Rule  twenty-three.  A  deed  vaid  io  one  purpose  a$  convey^ 
ing  property^  may  have  a  wMd  covenant  in  ii  to  anaiher^  as  ta 
pay  a  just  debt.  As  where  the  pit.  lent  monies  to  the  deft's. 
testator,  and  he  mortgaged  his  ship  to  the  pit.  and  expressly 
covenanted  to  repay  the  money  so  lent  with  interest.  Held, 
though  this  deed  was  void  as  a  deed  of  conveyance  for  want  of 
reciting  the  certificate  of  registry  therein,  as  required  by  26 
Geo.  III.  c.  60,  s.  17,  yet  the  mortgagor  was  bound  on  his  ex- 

5res8  covenant  to  pay  the  debt  and  interest.  Sutute  pleaded, 
i'his  case  establishes  an  important  principle,  namely,  that  the 
same  deed  may  be  void  in  one  part  and  valid  in  another,  espe- 
cially when  it  relates  to  two  distinct  subjects. 

$  43.  Twenty-fourth  rule.  Of  late  the  constructioD  of  con^ 
veyances  to  uses,  has  not  been  as  in  cases  of  devises,  but 
more  properly  as  in  cases  of  deeds ;  therefore  the  court  said 
in  this  case,  **  as  to  what  was  insisted  upon,  that  a  conveyance 
to  uses  is  to  be  construed  as  a  will,  and  in  a  different  manner 
from  other  conveyances ;  we  are  all  clearly  of  a  contrary 
opinion,  for  sbce  tbeetalute  of  uses,  an  use  b  turned  into  a 
legal  estate  to  all  intents  and  purposes,  it  must  be  conveyed  m 
exactly  the  same  manner,  and  by  the  same  words ;  and  if  it 
were  otherwise,  as  most  conveyances  are  now  made  by  the 
way  of  use,  endless  confusion  would  ensue."  To  this  im- 
portant rule.  Lord  Thurslow  and  Lord  Kenyon  have  fully  as- 
sented, says  Cruise.  But  "  it  was  formerly  held,  they  should 
be  construed  like  wills,  that  is,  according  to  the  intentions  of 
the  parties,  though  not  expressed  in  the  proper,  legal  and  tech- 
nical words ;"  and  so  is  Uarthew,  343 ;  but  the  same  case  re- 
ported in  5  Mod.  26G,  mentions  no  such  rule ;  Cro.  £1.  206, 
agrees  with  Carthew ;  but  the  case  in  Comyns'  R.  457,  461, 
A.  D.  1735,  seems  to  be  different. 

^  44.  Twenty-fifth  rule.  ^'  Declarations  of  trust  are  coo* 
strued  in  the  same  manner  as  other  conveyances,  where  an 
estate  is  finally  limited  by  deed,  without  any  kind  of  reference 
to  a  further  execution  of  a  trust  by  a  conveyance  directed  to 
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be  made."    Seem  if  not  final,  as  then  some  latitude  is  left  to    Ch.  101. 
"die  fnture  and  final  conveyance  to  be  made.  ^rt.  5. 

'  ^  45.  Twenty-sixth  rule.  As  to  parties  in  a  deed  ;  if  sev-  v^^^v-^^ 
eral  join  in  it,  some  able  to  convey  or  take,  and  some  not,  it  ^^^J'^J^jJ^ 
is  the  deed  of  those  able  only ;  and  those  incapable  to  convey  429.  ' ' 

or  take  are  not  parties,  and  ^eir  joining  does  not  make  it  in- 
valid as  to  those  capable.  Hence,  if  A,  of  age,  and  a  minor 
make  a  deed,  it  is  the  deed  of  A  only.     See  another  place. 

^  46.  Twenty-seventh  rule.  When  the  principal  thing  is 
granted,  all  the  means  necessary  to  the  enjoyment  of  it  are 
granted  of  course,  even  without  the  word  appurtenances;  but 
when  the  incident  is  granted,  the  principal  thing  is  not  granted 
thereby ;  €Kees$arium  non  dudt  ted  sequiiur  suum  prinapale. 
See  ways  of  necessity  &c. 

§  47.  Twenty-eighth  rule.     Construction  by  cy-prw,  where  «Cniise|16l, 
adopted  or  not.    In  a  deed  creating  perpetuities^  all  the  limit-  *^»  *"• 
ations  are  totally  void.     Not  so  in  a  case  of  a  will ;  for  in  this 
case  the  court  will,  if  possible,  construe  the  devise  to  be  good, 
aiid  carry  the  testator's  intentions  into  effect,  as  far  as  the  rules 
of  law  will  allow  respecing  perpetuities,  which  is  called  a  con-  ™^«7'4m**' 
siruction  by  cy-}7re#  ;  and  if  a  proviso  in  a  will  in  its  place 
make  a  perpetuity,  this  proviso  will  be  deemed  void. 

^  48.  TwenQr-ninth  rule.     Construction  of  a  covenant  for  9  john8.,R. 
further  assurance.     Covenant  for  breach  of  such  covenant,  in  386, 887^ 
a  deed  by  which  the  grantor  covenanted  that  his  heirs  8m5.,  JJjii^'crted*^ 
would  at  any  time,  at  the  reasonable  request  of  the  grantee,  Leon.  304.— 
and  at  the  grantor's  proper  charge,  make  and  execute  all  such  iBulit.  90.— 
further  and  other  reasonable  conveyances  and  assurances  he.,  eaMTcio.EI. 
should   he  reasonably  be   advised,  devised,   and   required :  9.    ' 
construction  was,  that  the  covenantee,  to  entitle  himself  to 
his  action,   must  first  have   devised  the  further  assurance, 
and  given  notice  of  it  to  the  covenantor,  shewing  the  particu- 
lar kind  of  assurance,  or  have  tendered  the  assurance  to  him, 
and  allowed  him  a  reasonable  time  to  consider  of  it,  before 
bringing  the  action ;    for  such  assurance  must  be  reasonably 
devised,  and  agreeable  to  the  original  bargain  :    2.  It  was  not 
sufiicient  the  grantor  was  requested  generally,  to  make  a  law- 
ful and  reasonable  assurance  and  conveyance. 

^  49.  Thirtieth  rule.     Proviso  construed  a  covenant*     In  4  Day's  Cwu 
an  indenture  of  apprenticeship,  the  master  covenanted  to  in-  ^i^  wngbt 
struct  the  apprentice,  and  to  find  him  board  and  washing  dur-  *'    ^ 
ing  the  term  ;    and  in  consideration  he  had  previously  acquir- 
ed some  knowledge  of  the  business,  to  allow  him,  at  the  rate 
-  of  ^110  a  year,  in  cash  or  clothing,  as  it  might  be  mutually 
thought  his  necessities  requh*ed;   then  follow  these  wqrds^ 
<^  Provided  the  said  apprentice  shall  make  good  to  his  9aid 
master  all  time  he  may  lose  on  account  of  sickness^  or  other 
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Ch.  101.  account,  and  pay  for  all  physic,  or  attendance  of  pbys 
Art.  5.      and  surgeons,  that  he  may  require  during  the  term."     The 
construction  held  was,  that  this  proviso  was  a  covenant  on  the 
part  of  the  apprentice,  and  not  merely  a  qualification  of  the 
preceding  covenants  on  the  master's  part. 

^50.  Thirty-first  rule.  Governmental  grant.  This,  if  in* 
explicit  in  its  terms,  is  to  be  construed  in  favour  of  the  goF- 
ernment,  Jackson  v.  Reeves,  see  s.  36.  Government  never 
presumed  to  grant  twice  &c.,  Jackson  v.  Murray. 

^51.  Foreign  contracts^  how  construed.  Are  according  to 
the  laws  of  the  country  in  which  made ;  but  the  remedy  on 
them,  is  to  be  pursued  on  the  laws  of  the  country  in  which  the 
remedy  is  sought ;  and  our  courts  will  not  support  an  acliott 
on  one  between  foreigners,  made  in  a  foreign  country,  if  by 
the  laws  of  it  an  action  lie  on  it  there.  See  Ch.  1,  a.  3, 
Smith  V.  Spinolia ;  Page  v.  Cable,  2  Johns  R.  190;  2  East, 
455,  458;  Ch.  179,  a.  19,^.  16,  17;  3  Wils.  146  ;  2  W. 
Bl.  728. 

^  52.  Construction  of  the  assignment  of  a  lease.  A,  by 
endorsement  under  his  hand  and  seal,  assigned  to  B  for  £12 
all  his  interest  &z«.,  on  condition  that  if  A,  by  a  day  named, 
paid  B  £12,  then  the  assignment  to  be  void,  otherwise  B  wa3 
to  sell  the  premises,  so  assigned,  and  repay  himself  the  £12, 
and  interest ;  construed  not  to  be  a  covenant  by  A  to  pay  the 
£12  to  B. 

^  53.  Thirty-second  rule.  A  subsequent  limited  covenant 
does  not  restrain  a  prior  general  one  ;  nor  does  a  prior  general 
one  enlarge  a  subsequent  limited  one  he.  As  Trenchard  v.  Hos- 
kins.  Winch.  91,  where  A  was  seized  of  an  estate  granted 
by  letters  patent,  conveyed  it  to  B,  and  in  the  conveyance  re- 
cited the  crown  grant,  and  the  title  was  traced  to  the  grantor, 
who  covenanted,  1.  That  he  was  seized  in  fee :  2.  That  he 
had  good  power  to  convey  :  3.  That  there  was  no  reversion 
in  the  crown,  notwithstanding  any  act  done  by  him  ;  (in  crown 
grants  a  reversion  is  usually  reserved,  which  the  grantee  can- 
not bar  :)  Held,  the  restrictive  words  in  the  last  covenant  did 
not  extend  to  the  preceding  ones ;  the  court  presumed  the 
vendor  meant  to  covenant  absolutely,  for  his  seizin  in  fee,  in 
all  cases  but  one,  that  is,  he  should  not  be  liable  on  the  ob- 
jection of  a  reversion  in  the  crown,  unless  it  appeared  to  have 
been  vested  in  it  by  A's  own  act.     See  1  Sid.  328. 

Many  cases  may  exist,  in  each  of  which  there  may  be  sev- 
eral covenants  in  the  same  deed,  and  one  may  be  restrained 
or  not  by  another,  or  enlarged  or  not  by  another ;  and  m  each 
cabc  there  is  but  one  rule,  the  intentions  of  the  parties  ;  these 
being  found,  the  instrument  is  construed.  On  this  fertile  ground 
of  variety  we  may  state  fifty  cases  to  little  purpose.  A  few  lead** 
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ing  cases  may  be  usefully  referred  to;  and  avery leading  one  is,    Ch«  102. 
Browning  v.  Wright,  2  Bos.  &  P.  12  to  28,  in  which  are  cit-    Art.  1. 
ed  Trenchard  v.  Hoskins,  Guinesford  v.  Griffith,  Hesse  t^.  s^v^Vn/ 
Stevenson,  Howell  v.  Richards,  Johnson  «.  Proctor,  cited 
above  in  this  article  also ;  also  Cook  n.  Fowndes,  1  Lev.  40 ; 
Crayford  v.  Crayford,  Cro.  Car.  106  ;   Hughes  v.  Bennett, 
Id.  495  ;  Nervin  r.Munns,  Ch.  116,  a.  2,  s.  4;  Peles  t^.  Jer- 
vies,  Dyer  240 ;  Rich  v.  Rich,  Cro.  £1.  43,  44 ;  Broughton 
V.  Conway,  Dyer  240;  Hunt  v.  Cope,  Cowp.  242,243;  Fos- 
ter V.  Pierson,  4  D.  b  £.  617  ;  Hodgson  v.  East  In.  Co.,  8 
D.  b  E.  278 ;  Wootton  v.  Hele,  1  Mod.  292 ;  Noble  v.  King, 
Ch.  120,  a.  5,  s.  6  ;  Thayer  v.  Wendell,  1  Gallison  37 ;  Sed- 
don  V.  Senate,  13  East,  63 ;  15  East,  530;  Norman  v.  Fos- 
ter, 1  Mod.  101 ;  Yelv.  175  ;  Cro.  Jam.  233. 

4  34.  Thirty-third  rule.  Where  the  covenants  are  of  dif- 
ferent natures,  and  concern  different  things  ;  restrictive  words 
in  one  will  not  restrict  the  others,  though  all  relating  to  the 
same  land.  Hughes  v.  Bennett,  Cro.  Car.  495  ;  3  Lev.  47 ; 
1  Jones,  403.  As  if  A  covenant,  1.  He  is  seized  in  fee,  not- 
witbstandmg  any  act  done  by  him  :  2.  That  the  lands  are  of 
a  certain  yearly  value  :  Held,  the  second  covenant  is  abso- 
lute, that  the  lands  are  of  the  value  stated.  Cro.  Car.  106 ; 
Cro.  £1.  43 ;  3  Bos.  &  P.  375. 
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COVENANT.  ON  INDENIURES  OF  APPRENTICESHIP. 

Art.  1*  Oeneral  principlei. 

^  1.  Though  this  is  a  contract  much  in  use,  yet  not  many  ac-  The  word  op- 
tions have  been  brought  upon  it;  nor  is  the  word,  apprentice^  noteailential 
or  other,  technical  words  necessary  to  constitute  the  relation  8  D.  &  E^79! 
of  master  and  apprentice ;  but  by  the  5  El.  it  must  be  by  tn-  ^  i!!l'Si' 
denturej  in  England,  9  East,  295,  duly  executed.  '^' 

^  2.   The  action  of  covenant  on  these  indentures  lies  only  d  Saik.  41, 
among  the  original  parties,  their  executors  or  administrators,  Dougf.w^'f 
as  neither  this  contract,  nor  an  apprentice  can  be  assigned,  —Hob.m.— ^ 
he  being  put  to  his  master  on  a  personal  trust,  and  upon  a  spe-  H^h'Ta4^* 
cial  confidence  in  his  character.     1  Ch.  on  Pi.  110.  ]^,'ca7eB- 

^  3.  And  it  has  been  held,  that  if  the  master  send  his  ap-  try  v.  Wood- 
prentice  out  of  the  country,  an  action  of  covenant  lies  against  Mi^^B^aw 

807.'  ' 
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Ch   102.  the  master  for  no  doing,  except  where  the  nature  of  the  tradd 
Art   1.      requires  it;  as  where  be  is  bound  to  a  merchant-ad  venturer, 
'^«^>/^^  a  sailor,  &c.  or  except  it  be  so  expressly  agreed  ;  but  in  all 
events  he  must  remain  one  of  his  master's  household,  going 
and  coming,  and  in  his  service.     The  putting  him  to  his  mas- 
ter "  is  a  matter  of  great  trust  for  his  diet,  for  his  health,  and 
1  Salk.  4T0.    for  his  safety." 

Lilly's  case,  ^  4.  According  to  the  authorities  generally,  an  action  of 
— ni/^diw  ^^^^'^^^^  ^^^^  °^^  ^^  against  an  infant  apprentice,  on  his  in- 
Horn  r.  'denture;  for  it  has  been  generally  held,  thalt  neither  by.  the 
Chundier.— 6  common  law,  nor  by  the  statute  of  the  5th  of  El.,  does  his 
WTOd^fco^  covenant  bind  him,  though  by  the  custom  of  London  it  does 
616.-2  Selw!  bind  him  ;  but  in  some  late  cases,  able  judges  have  expressed 
46^  Gilbert  doubts  if  an  infant  apprentice  is  not  bound  by  his  covenant  in 
Ilich^on  PI.  ^^^^  respect  as  below. 

no.— 2  Do.  ^  6.  It  is  clearly  settled  that  the  apprentice  may  have  cov- 
food's  ®^^')^  °^^  o^ly  against  his  master,  but  his  executors,  for  not 
Con.  614.— 3  providing  meat,  drink,  lodging,  be. ;  and  the  breach  may  be  as^ 
Mod.  69.—  signed  in  terms  as  general  as  the  covenant,  as  for  not  finding 
llns.  m^4»b!  ™^^^'  drink,  lodgmg,  and  other  necessaries.  So  the  testator's 
-U  Ins.  CI.  covenant  to  teach  the  apprentice  his  trade,  may  bind  the  ex- 
3S,  43.  ecutors.     Quaere  as  to  executors,  see  Master  and  Servant. 

Declarations,  $  ^-  These  contracts  for  service  may  be  mutual  or  condiitanr 
Picas,  &c.  3  aL  As  if  a  man  covenant  to  serve  me  for  a  year,  and  I  cov«* 
2o*3««'3a8  ®^^^  *^  P*^y  ^^^  ^^^  5  though  he  do  not  serve  roe,  he  i»ay 
415, 439.—  '  sue  for  the  £10,  these  covenants  being  mutual : — but  it  is  oth- 
Am.  Free.  erwise  if  I  covenant  to  pay  him  XlOifor  his  year's  service ; 
178  Iso.  ^*  ^^'  ^^'^  '^  conditional,  and  he  must  first  perform  the  service. 
Dougl.618,  ^  7*  In  this  case  it  was  decided,  that  if  the  father  put  his 
BranchrEw-  g^^  apprentice  to  a  master,  who  covenants  to  find  the  appren- 
Coin."b.  237,  ^c^  i^^^t  ^^^  lodging,  and  the  father  covenants  to  find  him 
Whitley  v.  clothes  and  washing,  and  the  apprentice  covenants  that  he 
Mod"'i»o^  will  faithfully  serve  ;  the  father  is  answerable  for  what  is  to  be 
Com.  D.  performed  by  the  son,  upon  the  ground  that  this  must  clearly 
«  m'  ^^r"  ^^^  understanding  and  intentions  of  the  father  and  master. 

S26,^8t       ^"^  ^°  ^  1^^®  ^^^^  ^^^  Supreme  Judicial  Court  of  this  State 
decided,  where  a  minor  put  himself  apprentice,  his  guardian 
was  not,  by  implication  of  law^  bound  to  answer  for  the  mi* 
nor's  covenants  ;  but  the  guardian  only  assented.      If  the  son 
10  Johns  R    P^^  himself  he.,  with  his  father's  consent,  and  he  signs  and 
90,  seals,  he  is  bound. 

6D.&E.667.  ^  8,  In  this  action  the  court  held,  that  if  an  apprentice, 
669,  the  King  bound  by  indentures,  can  by  law  avoid  them  at  his  election, 
of^Hendrcn^  ^^^  ^^^  leaving  his  master's  service  and  going  into  the  king's 
liaa.  service,  with  his  master's  approbation,  is  not  such  an  avoidance. 

3  Ch.  on  PI.  declarations,  pages  233,  234. 
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^  9.  Id  this  case  a  qtusre  was  made,  if  an  indenture  of  ap-    Ch.  102. 
prenticeship,  made  by  an  infant,  being  for  his  benefit,  is  void-    Art.  ,1. 
able  by  him  ;  but  if  so  or  not,  it  is  not  avoidable  by  his  act  of  v^^^v^*^/ 
leaving  bis  master's  service,  and  going  into  the  service  of  an-  «D.&E.6^. 
other ;  and  the  master  is  entitled  to  damages  against  one  who  pieM™'  ^ 
harbours  him.  Wentw.»e, 

^  10.  Being  an  apprentice  de  facto  seems  to  be  sufficient  ^^^^ 
to  constitute  the  relationship  of  master  and   apprentice,  as  Dennis. 
that  the  master  becomes  entitled  to  the  apprentice's  earnings,  Meriton  v. 
as  against  a  wrongdoer.      So  to  his  share  in  prizes  captured,     ^"^*  ^* 
(1  Ves.  48^  83,)  if  he  go  a  privateering  with  or  without  his 
master's  consent:  and  Hill  v.  Allen,  see  a.  4. 

*$  11.  In  an  action  of  covenant  against  an  apprentice,  it  «Mod.69,7a. 
was  held  by  Holt  C.  J.,  that  if  the  master  license  him  to  leave 
him,  he  cannot  afterwards  recal  that  license  ;  and  if  the  mas- 
ter sue,  and  declare  against  him  for  leaving  hi^  service,  at  such 
a  time,  and  the  deft,  justifies  by  license  at  that  time,  the  pit. 
cannot  on  that  declaration  give  evidence  of  leaving  him  at  an- 
other time,  for  the  time  in  such  case  is  material. 

^  12.  In  covenant  on  these  indentures  entered  into  by  mi-  See  Ch.  9,  a. 
nors,  questions  have  often  been  made  whether  their  indentures  ^>  ^>  ^-^ 
are  valid,  or  void,  or  voidable  ;    and  if  voidable,  who  can  e,  7, 8.'      ' 
avoid  them,  and  how.     On  these  points  the  law  does  not  ap- 
pear to  be  well  settled.    As  late  as  1796,  Liord  Kenyon  de- 
sired, that  <'  it  might  not  be  taken  for  granted  that  an  infant,  ^  d  ^£553 
who  binds  himself  apprentice,  a  contract  notoriously  for  his  Forms  as  to 
own  benefit,  may  put  an  end  to  that  contract,  at  any  time  dur-  apprentices, 
ing  his  minority."  iWiJtoio. 

The  principles  of  minors'  contracts  have  already  been  con- 
sidered, Ch.  85. 

§  13.    According  to  the  authorities  generally,  in  England  JJJJ^,^'^^h[! 
and  the  United  States,  a  minor's  indenture  of  apprenticeship  Uantsof Hen- 
is  not  void,  but  voidable  by  him.     Hence  in  this  case,  in  which  drenham. 
Henry  Peck,  of  the  age  of  seventeen  years,  in  March  1780 
bound  himself  apprentice  to  Wells,  and  then  enlisted  into,  the 
king's  service.  Lord  Kenyon  added,  that  "  it  appears  to  me 
that  the  indentures  still  continue  in  force."     Hence,  Peck 
when  about  twenty  years  old,  "  could  not  enter  into  a  legal  6D.&E.668. 
contract  of  hiring  with  Wilson." 

^  14.  So  in  this  case  the  court  said,  supposing  indentures  ^  D.&E.ioe, 
of  a. minor  to  be  voidable,  "  which  they  were  not  prepared  to  Birtles^" 
decide,"  *^  the  mere  act  of  quitting  the  master's  service  was 
not  an  avoidance  of  them."  It  seems  to  be  clearly  settled, 
that  a  stranger  cannot  avoid  the  indenture,  (see  Ch.  35,)  but 
the  infant  only ;  and  as  it  is  for  his  learning  to  do  some  busi- 
ness 10  live  by,  it  respects  his  person ;  and  as  it  ipay  be  for 
his  benefit,  the  doubt  whether  it  be  voidable  even  by  the  mi- 
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Ch.  102*  nor,  is  not  agaioit  any  general  principle,  thdugh  perhaps  in- 
jSrt.  1.      admissible  by  the  current  of  aothorities ;  and  eq>eciall]r  of  the 
v^^rv'^^  ancient  authorities.    If  the  question  could  be  considered,  de 
novOf  why  not  place  the  contract  on  the  ground  of  consonoe- 
tion  of  his  contract  for  schooling  ? 
Gtlb.Caiea,        §  15.   It  has  been  held,  that  if  a  void  covenant  be  inserted 
^8,  Qu«en  v.  jn  {he  indenture,  it  avoids  the  whole ;    as  where  church  war- 
^  dens  bound  an  apprentice,  and  inserted  in  the  mdenture,  that 

the  master  should  find  the  boy  two  suits  of  clothes  when  of 
age,  Wagstaff  refused  to  receive  him  because  of  this  artidiai 
which  was  void,  and  hence  avoided  the  whole  indenture, 
a  East,  206,        ^16.  In  this  case  there  was  an  indenture  binding  zm  adok 
fcftnts  If^^^  as  an  apprentice,  not  executed  by  her,  but  only  by  her  frthdr- 
Ripon.  in-law,  and  the  master,  though  with  her  coasent ;  held,  this 

deed  did  not  make  her  an  apprentice,  and  so  she  gained  no 
settlement. 
The  King  v.        $  17.  There  is  another  principle  touching  these  indentures, 
lababitants     to  wit :    The  master  and  apprentice  may,  by  mutual  consent^ 
Wa^en^*8 1^.  P"^  ^^  ®°^  ^  ^®  apprenticeship,  and  then  it  is  the  same  tts  if 
lkE.l08,iio!  the  indenture  had  never  been  executed,  as  to  a  subsequent 
settlement  by  the  latter.     So  there  is  another  principle :    ^  la 
general  an  apprentice  is  not  capable  of  contracting  the  relalioQ 
^^ ^^D^&""  ^^  servant  to  any  other  master,  until  the  end  of  the  term  tat 
i^?"uo.  which  he  was  bound.*'     Subsisting  the  indentures,  the  appren- 

tice is  not  sui  juris^  so  as  to  contract  with  another. 
8  D.&E  379      $  ^^*  ^^  ^^  ^'^  settled,  that  this  contract  of  apprenticeahq» 
to  386,  the      may  be  formed  without  using  the  word  ''  apprentice,"  as  tfansi 
h'bfa"*  '""f    "  N^^®"^"^®''  ^^»  ^"^^^^     ^'  ^^^  Mander,  do  hereby  agree 
lAindon!  ^     ^^  ^^^^  Claydon  to  serve  me  three  years,  to  learn  the  busi- 
ness of  a  carpenter ;   the  first  year  to  have   !#•  2d.  a  day ; 
the  second  year  to  have  U.  6d.  a  day;  the  third  year  1«.  lOd. 
per  day  j  witness  my  hand.  J.  CLAYDON- 

Witness,  Robert  Biles.  J.  MANDER." 

This  was  adjudged  to  be  a  contract  of  apprenticeship,  by 
the  apparent  intent  of  it ;  the  apprentice  being  allowed  by 
parol  evidence  to  prove,  when  he  signed,  he  agreed  to  give 
Mander  three  guineas  as  a  premium  to  teach  him  the  said  trade, 
and  paid  him  355.  which,  with  38#.  due  for  wages  the  monlli 
of  trial,  made  the  three  guineas,  "  and  that  he  was  not  to  be, 
and  was  not,  employed  in  any  other  work  than  that  of  a  car- 
penter." Lord  kenyon  said,  the  contract,  in  iact,  was  *^  in 
consideration  of  three  guineas,  paid  by  the  apprentice,  the 
master  undertook  to  teach  him  the  business  of  a  carpenter, 
and  the  apprentice  was  to  serve  three  years ;"  (the  contract 
was  void,  only  for  want  of  indentures  on  a  stamp  &c. ;)  "  in 
this  case  a  premium  was  paid  by  one  man  to  another,  ^oen- 
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gaged  to  teach  him  a  trade ;  now  what  i$  that  bat  an  appren-    Ch.  103, 
ticeship  ?"  said  Lord  Kenyon.  Art.  2. 

^19.   A  covenants  that  B  shall  serve  D,  as  an  apprentice  V>^V^bi^ 
for  seven  years,  and  dies ;  if  B  depart  within  the  term,  cove-  Bid.N.P.lse- 
nant  lies  against  the  executor  of  A,  though  not  named.    But  ^  Bac.  Abr. 
the  master's  covenant  to  instrust  the  apprentice  is  personal,  177^*    ^* 
and  dies  with  the  master;  but  his  covenant  to  find  meat,  drink, 
&c.  is  not  personal,  but  may  go  to  his  executor  or  adminis- 
trator.    By  Massachusetts  act  of  February  1795,  the  contract 
18  not  in  force  after  the  death  of  the  master,  as  in  the  next 
article. 

A&T.  2.  StaiuUi  in  Ma$»achuiett$. 

^  1.  Until  the  year  1794,  there  was  no  statute  here  as  to 
these  indentures,  except  as  to  binding  out  poor  children,  and 
poor  idle  persons  able  to  work. 

$  2.  By  this  act  it  was  enacted,  that  the  overseers  of  the  Province  Act 
poor  have  power,  with  the  assent  of  two  justices  of  the  peace,  ^^  ^^^' 
^^  to  bind  any  poor  children  belonging  to  such  town,  to  be  ap- 
prentices, when  they  shall  see  convenient ;"  males  to  the  age 
of  twenty-one  years,  and  females  to  the  age  of  eighteen  years, 
or  time  of  marriage,  "which  shall  be  as  effectual,  to  all  in- 
tents and  purposes,  as  if  any  such  child  were  of  full  age,  and 
by  indenture  of  covenant  had  bound  him  or  herself." 

$  3.  By  this  act  the  above  act  was  explained,  as  Ch.  53,  a.  Prov.  Acf , 
2*    And  this  act  of  1720  also  made  it  the  duty  of  the  ov^r-  ^^^' 
,  seers  to  see  that  such  children  were  well  treated,  and  to  de- 
fend them  from  wrongs  and  injuries. 

§  4.  These  laws  continued  in  force  tiU  February  26,  1794,  Act,  Feb.  26, 
when  the  province  acts  on  this  subject  were  revised,  and  the  ^^'7*170* 
overseers  were  empowered  "  to  bind  out,  by  deed  indented  pages  604,  ' 
or  poll,  as  apprentices,  to  be  instructed  and  employed  in  any  ^»  *^^*'' 
lawful  art,  trade,  or  mystery,  or  as  servants  to  be  employed  in 
any  lawful  work  or  labour,  any  male  or  female  children,  whose 
parents  are  lawfully  settled  in,  and  become  actually  chargea- 
ble to  their  town  or  district ;   also  whose  parents,  so  settled 
shall  be  thought  by  said  overseers  to  be  unable  to  maintain 
them,  (whether  they  receive  alms,  or  are  chargeable  or  not,) 
provided  they  be  not  assessed  to  any  town  or  district  charges ; 
and  also  all  such  who  or  whose  parents,  residing  in  thejf  town 
or  district,  are  supported  there  at  the  charge  of  the  Common- 
wealth, or  whose  parents  are  unable  to  support  them,  as  afore- 
said," to  any  citizen  of  the  Commonwealth ;  (ages^as  above;) 
as  to  instruction,  males  to  read,  write,  and  cypher,  and  femalea 
to  read  and  write ;  also  provision  to^  be  made  ^*  for  such  oth- 
er instruction,  benefit  and  allowance,  either  within  or  at  the 
end  of  the  term,  as  to  the  overseers  may  seem  fit  and  reason- 
able*"    This  act  of  1794,  re-enacted  the  clause  for  defend- 
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Ch.  102*  ing  such  children,  and  added  a  provision  for  having  them  dis-* 
Art*  2.  charged  on  a  regular  process,  in  the  court  of  Common  Pleas, 
N^^v'^^  and  bound  out  anew  in  that  case ;  also  when  the  former  mas- 
ter may  be  deceased.  This  act  also  provided,  that  '*  such 
overseers  may  also  have  remedy,  by  action  on  such  deed, 
against  any  person  liable  thereby,  for  recovery  of  damages  for 
breaches  of  any  covenants  therein  contained,"  for  the  use, 
deducting  charges,  of  the  apprentice  or  servant ;  and  tbe 
court  trying  the  action  may  discharge  either,  if  sufficient  cause 
appear ;  and  either,  at  the  expiration  of  the  term,  may  sue 
for  such  damages  due  on  the  deed,  as  may  not  have  been  re- 
covered by  the  overseers  as  aforesaid,  "  by  action  on  such 
deed  to  be  delivered  them  for  that  purpose,  and  on  which  ao 
endorsement  shall  be  necessary ;"  '*  provided  such  action  be 
commenced  within  two  years  after  the  .expiration  of  the  term.** 
No  action  brought  by  overseers  abates  by  the  death  of  some 
of  them,  or  by  their  being  succeeded  in  office. 

By  the  6th  section  of  this  act  of  1794,  the  said  overseers 
have  power  "  to  set  to  work,  or  bind  out  to  service  by  deed, 
as  aforesaid,  for  a  term  not  exceeding  one  whcde  year  at  a 
time,  all  such  persons  residing  and  lawfully  settled  in  their 
respective  towns  and  districts,  or  who  have  no  such  setdement 
within  this  Commonwealth,  married  or  unmarried,  upwards 
of  twenty-one  years  of  age,  as  are  able  of  body,  but  have 
no  visible  means  of  support,  who  live  idly,  and  use  or  exer- 
cise no  ordinary  or  daily  lawful  trade  or  business  to  get  their 
living  by,  and  also  all  persons  who  are  liable  by  any  law  to 
be  sent  to  the  house  of  correction,  upon  such  terms  and  con- 
ditions as  they  shall  think  proper ;"  allowing  the  person  so 
bound  out,  or  set  to  work,  an  appeal  to  the  court  of  Common 
Pleas. 
Mft:».  Act,  %  5.  By  this  act  it  is  enacted,  that  minors  under  the  age  of 

— M^'  6?f '  fourteen  years,  may  be  bound  by  deed,  until  that  age,  as  ser- 
«H5.-lMaiDe'  vanls  or  apprentices  by  their  father  ;  and  in  case  of  his  de- 
Act,  ch.  170.  cease,  by  their  mother,  or  by  their  guardian,  legally  appointed; 
or  having  no  parent  or  guardian,  may  bind  themselves,  with 
the  approbation  of  tbe  selectmen,  or  the  major  part  of  them,  of 
the  town  where  such  minors  reside.  And  all  minors  of  the 
age  of  fourteen  years  and  upwards,  may  be  bound  by  deed, 
as  apprentices  or  servants,  to  the  usual  ages,  by  their  father, 
and  in  case  of  his  decease,  by  their  mother,  or  guardian  legal- 
ly appointed,  having  the  minor's  consent  expressed  in  the  deed. 
And  any  such  minors  having  no  father,  mother,  or  guardian, 
•  within  this  Commonwealth,  may,  by  deed,  bind  themselves, 
with  the  approbation  of  the  selectmen  be.,  that  any  conside-* 
ration  allowed  by  the  master  or  mistress  shall  be  secured  to 
the  sole  use  of  the  minor ;  and  that  all  these  contracts  so  made 
shall  be  valid. 
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By  the  fifth  section  of  this  act,  '^  the  covenant  of  appren-  Ch.  1Q2. 
licesbip,  for  learning  any  trade  or  mysteryi  becomes  void  on  Art.  3« 
the  death  of  the  master,  and  the  minor  may  be  bound  out 
anew.''  By  this  clause  no  action  of  covenant  can  be  brought* 
'  against  the  executor  or  administrator  of  the  deceased  master, 
for  the  maintenance  or  instruction  of  the  apprentice  when  tto 
binding  is  on  this  act ;— more  equal  than  the  old  law.  \ 

^  6.  But  this  act  of  1795,  was  a  new  statute  provision  in  s  Ma4s.R. 
this  State ;  but  being  affirmative  does  not,  as  is  conceified,  ^^* 
exclude  the  modes  of  binding  out  apprentices  and  swvants 
before  practised.  Hence  the  old  forms  of  indentures,  and  the 
old  methods  of  creating  the  relation  between  master  and  ap« 
prentice,  and  between  master  and  servant,  still  generally  re- 
main ;  that  is  the  forms  and  methods  at  common  law. 

Upon  these  acts  there  have  been  but  few  decisions.    Held,  l  Day's  Ca. 
in  Connecticut,  if  the  master  bind  himself  and  his  adminis^  '"  ^-  ^»  ^^• 
trators  to  find  meat  be*  they  are  held. 

Abt.  3.  Cases  in  Massachusetts. 

^  1  In  this  action  the  pits,  stated  they  were,  by  indenture,  i  Mass  R. 
lawfully  made  and  executed,  entitled  to  the  services  of  James  172,180,  Halt 
Mye,  an  Indian  boy,  for  a  certain  term^  and  the  defts.  hired  *'•  ^*"*'»«''- 
him  for  a  certain  voyage,  but  by  their  fraudulent  conduct  the 
pits,  lost  his  labour  &cc.     The   court  decided:    1.  That  an 
apprentice  cannot  be  assigned  by  the  master,  he  having  a  per* 
sonal  trust :    2.  That  parol  evidence  is  not  admissible  to  prove 
a  right  to  the   services  of  a  servant,  where  the  declaration 
states  a  title  to  the  services  by  indenture  :    3.  That  the  guar- 
dians of  the  Marsbpee  Indians  cannot  bind  their  children  but 
by  indenture,  on  the  special  statute  in  that  case  provided. 

^  2.  This  was  an  action  of  covenant  broken,  stating  that  2  Mass.  B. 
Melcher,  guardian  of  Williams,  a  minor,  by  a  certain  inden-  S®/ ?'""*"' 
ture  did  covenant  with  the  plt.f  that  the  said  minor  should 
serve  him  as  an  apprentice,  for  five  years,  and  not  absent 
himself  from  bis  service ;  and  alleged  he  did  absent  himself 
&c.  On  oyer  prayed,  it  appeared  by  the  indenture,  that  said 
Williams,  the  minor,  did  put  and  bind  himself  apprentice  to 
the  ph.,  with  the  consent  of  the  guardian,  to  learn  the  trade  of 
a  printer,  to  serve  him  as  an  apprentice,  and  ^^  during  all  which 
time  or  terra,  the  said  apprentice  his  said  master  well  and 
faithfully  shall  serve ;  from  the  service  of  his  said  roaster  shall 
not  absent  himself,"  he.  The  three  parties  signed  and  sealed. 
Hereupon  the  deft,  demurred  generally,  and  the  court  held, 
these  covenants,  though  void,  were  the  covenants  of  the  ap- 
prentice, and  not  of  the  guardian,  and  that  he  signed  and 
sealed  only  to  express  bis  assent  tiie  minor  sliould  put  him- 
self apprentice  to  the  pit.  Judgment  for  the  deft.  Qtuere  if 
this  was  the  true  and  legal  understanding. 
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Ch.  102.  ^  3.  And  see  the  case  of  Commonwealth  «•  Hamihon,  ch. 
Art.  A.  12,  a.  2;  ch.  35,  a.  11;  and  Day  v.  Everett,  ch.  35,  a  11  ; 
v;^^N/«^^  and  Branch  v.  Ewiogton,  a.  1,  s.  7. 

SMau. R.      -^ 4,  In  this  action  it  was  decided  that  an  apprentice  is  not 
Cobara.^"  **  assignable.     The  apprentice  was  bound  by  bis  father,  James 
Davis,  by  indenture,  to  serve  the  pit,  for  three  yearsi  from 
eighteen  to  twenty-one  years  of  age.     The  ph.  made  aa 
agreement,  not  sealed,  to  assign  to  Coburn  the  residue  of  the 
time  of  die  apprentice,  Stephen  Davis,  for  $150,  part  paid, 
and  the  action  was  for  the  residue.   The  apprentice  had  ab- 
sconded from  Coburn's  service.    The  original  indenture  was 
made  in  New  Hampshire.     Judgment  for  the  deft.,  for  there 
was  no  consideration   for  his   promise,  and  the  court  cited 
some  authorities  to  shew  an  apprentice  is  not  assignable. 
11  Mais.  R.        ^  5.  The  Court  of  Common  Pleas  ordered  an  apprentice 
2*'r  Hub-      to  be  discharged  on  said  act  of  Feb.  20, 1794.     Held,  no  ap- 
bard.  peal  lay  to  the  Supreme  Judicial  Court. 

6  Johns.  R.  If  I  employ  A's  apprentice,  not  knowing  he  is  such,  and 
V.Levi^yk  ^"'^  ^^^  consent,  he  is  intitled  to  all  his  earnings ;  but  if  I  so 
ai.  employ  his  hired  man  or  servant,  and  have  no  notice  he  is 

such,  I  am  not  liable  to  A.  And  if  my  apprentice  desert  and 
enter  on  board  a  ship,  for  a  voyage,  and  agree  for  wages,  and 
that  if  he  desert  or  embezzle,  to  forfeit  them,  and  he  so  for^ 
feits  them,  yet  I  may  recover  his  reasonable  wages,  and  with- 
out deduction  for  wages  advanced  to  him  ;  and  though  neither 
the  owners,  or  captain  know  he  is  my  apprentice.  2  Cranch, 
240. 
Act  of  Coiv-  Art.  4.  Acts  of  Congresi.  §  1.  By  this  act  it  was  pro- 
grnw,  an.ao,  ^jj^^j  |jjjj|  ,jq  apprentice  be  enlisted  in  New  Jersey,  Pennsyl- 
vania, Delaware,  or  Maryland,  as  a  soldier  in  the  army  of  the 
United  States,  or  the  navy,  <<  without  the  consent  of  his  mas- 
ter or  mistress  first  obtained  in  writing  ;*'—'*  and  that  all  ap- 
prentices, now  enlisted  as  soldiers  in  the  said  army  or  navy, 
without  such  consent,  be  immediately  discharged  from  the 
service,  on  the  application  of  their  masters  or  mistresses^upon 
payment  of  all  just  and  reasonable  charges  of  the  enlistment ;'' 
and  ''  that  every  person  under  the  age  of  twenty-one  years, 
enlisting  himself  in  the  army  or  navy  aforesaid,  may,  within 
twenty  four  hours  after  such  enlistment,  obtain  bis  discbarge, 
by  refunding"  his  bounty  money  &£c. 
Act  of  Con-  <^  2.  By  the  eleventh  section  of  this  act  it  is  also  provided, 
ilSr^s^*"**  that  "  no  person,  under  the  age  of  twenty-one  years,  shall  be 
Giiyd.  D.  6.  enlisted  by  any  officer,  or  held  in  the  service  of  the  United 
States,  without  the  consent  of  his  parent,  guardian,  or  master 
first  had  and  obtained,  if  any  he  have  ;" — and  if  any  '*  officer 
enlist  any  one  contrary  to  this  act,  he  forfeits  so  mucli ;"  but 
the  act  does  not  say  the  enlistment  shall  be  void,  or  that  the 
officer  forfeit  any  thing  to  the  party. 
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A  similar  provision  has  been  continued  generally.     These  Ch.  102. 
acts  have  not  declared  what  should  be  the  evidence  of  one's    JirU  5. 
being  an  apprentice.  v^V"Xi> 

^  S.  If  apprentices  are  salvors,  the  salvage  shall  be  paid  to  2  Cranch, 
themselves,  and  their  masters  are  not  entitled  to  it.     These  240, 270, 
are  extraordinary  earnings,  that  do  not  interfere  with  the  mas-  Blaircau! 
ter's  legal  profits.    S  Rob.  Adm.  R.  Am.  Ed.  239 ;  2  Pet. 
282,  Betl  ta  al.  v.  Sloop  Ann.    See  Olark  v.  Shee. 

Akt.  6.  Pleadings  and  effidence.     $  J .  As  this  action  of  4  Inst.  CI. 
covenant  in  relation  to  apprentices  is  founded  on  contract  and  3  i^'g^.  ciT 
a  deed,  the  declaration  and  pleadings  are  usually  formed  on  464,4«8.--a 
the  deed  or  contract  in  the  case,  and  will  commonly  vary  as  ^ oj**'- 
that  varies.     Non  est  factum  is  a  good  plea,  but  an  infant,      ' 
who  will  avoid  his  indenture  or  deed,  must  plead  his  infancy 
specially.     So  the  apprentice  may  plead  that  his  master  de^ 
livered  him  the  goods  to  sell  and  account,  and  that  he  has 
accounted.     So  the  master  may  plead  the  apprentice  left  his 
service  without  leave,  therefore  the  master  did  refuse  to  re- 
ceive him  again  into  his  service,  and  deny  he  put  him  out 
of  it.     So  the  apprentice  may  plead  his  master  turned  him 
away,  and  that  he,  the   apprentice,  had  faithfully  served   to 
that  time,  and  the  master  may  reply,  that  against  his  consent 
the  apprentice   departed,  and   deny  the  turning  him  away. 
But  the  master  cannot  plead  that  for  the  better  instruction 
of  the  apprentice  he  sent  him  with  expert  surgeons  to  India 
&c.  for  the  reasons  above  stated.     And  generally  no  man  can 
oblige  his  apprentice  to  go  out  of  the  nation,  except  it  be  ex- 
pressly so  agreed,  or  the  nature  of  the  service  import  it. 

^-2.  The  master's  plea  must  answer  the  whole  ;  as  where 
an  action  was  brought  against  the  master's  executor  for  ser- 
vice ;  the  deft,  confessed  the  pit.  came  into  his  service, 
and  continued  therein  to  Dec.  31,  1658 ;  and  during  that 
time  the  testator  well  provided  for  him ;  and  that  on  tliat  day 
the  ph.  voluntarily  left  his  service,  and  denied  the  pit.  served 
him  to  Nov.  1,  1662,  hoc  paratus;  the  pit.  demurred,  be- 
cause the  deft,  traversed  matter  not  traversable  &c  :  judg- 
ment for  the  ph.,  for  the  plea  ofiers  an  issue  only  on  part  of 
the  time,  to  wit,  from  Dec.  31,  1658,  to  Nov.  1,  1665,  and 
no  issue  on  the  other  part,  for  that  should  be  open  to  a  trial ; 
and  because,  "  the  deft,  ought  to  have  pleaded  this  matter  in 
two  pleas,  viz.  one  plea,  that  for  the  time,  that  the  ph.  served 
to  Dec.  31,  1658,  he  had  received  a  recompense  et  hoc  &c. ; 
And  another  plea,  viz.  that  the  ph.,  after  Dec.  31,  1658,  had 
not  served  mode  et  forma  &c.,  ethocj**  &c.  Also  the  pica  was 
bad  as  it  put  the  whole  time,  from  Dec.  31,  1658,  to  Nov.  1, 
1662,  in  issue,  therefore  the  pit.  must  prove  the  whole  or  re- 
cover nothing  ifor  it,  whereas  if  he  served  any  part  of  the 
he  ought  to  recover  for  the  time  he  served. 
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V3  If  1  redeem  a  dave  for  life  from  bis  master,  and  in  con- 
sideration thereof  he  biods  himself  to  me,  by  deed,  to  serre 
me  as  a  seaman,  for  three  years,  at  certain  wages,  he  is 
bound  by  his  deed,  and  if  he  sue  for  wages  on  qvumtnm  «ier- 
uit^  his  deed  is  a  bar  to  his  action  for  all  beyond  his  coreoant* 
A  slave  may  also  enter  into  contracts  with  others,  not  aflfeedng 
bis  master's  rights  ;  and  by  his  consent  the  slave  can  engage 
to  do  service  for  another. 

^  4.  A  master,  in  a  common  indenture,  covenants  for  hhn- 
self  and  administrators,  to  provide  meat  bc.^  they  are  bound. 
And  if  the  master  give  his  apprentice  Ucense  to  depart,  he 
cannot  revoke  it  and  sue  the  guardian  for  such  departure. 

^  5.  In  New  York  by  statute,  (Sess.  24,  c.  11,  s.  8.)  the 
infant  must  be  a  party  to  the  indenture,  or  he  is  not  bound,  and 
his  father's  covenants  do  not  make  the  minor  an  apprentice, 
8  Johns.  R.  328,  832,  though  the  father  is  bound ;  but  the 
infiint  alone  can  take  advantage  of  the  defect  ^ — decided  on 
hahe(t$  c&rpu$. 

^  6.  Poor  4ippreniice$  in  Kentucky  ^c  By  these  acts  the 
"  county  courts  in  laying  a  county  levy,  provide  for  the  relief  of 
such  poor  persons  in  their  counties,  as  by  personal  disability 
or  otherwise  are  incapable  of  procuring  a  livelihood,  and 
make  orders  from  time  to  time  on  the  sherifi  or  collecUMrs  of 
the  county  levy  for  the  sums  allowed  to  such  persons."  And 
s.  3,  the  justices  at  their  monthly  terms,  inform  the  court  of 
the  poor  orphans  and  other  children  within  their  knowledge^ 
whose  parents  are  incapable  of  supporting  and  bringing  them 
up  in  honest  courses ;  and  the  court  may  (after  summoning  the 
next  friend  of  such  orphan  or  other  ehild,  or  the  person  with 
whom  it  resides)  by  order,  direct  thdr  clerk  to  bind  it  as  an 
appreetice  to  some  one  named  by  the  court,  until  the  age  of 
twenty-one,  if  a  boy,  or  eighteen,  if  a  girl.  In  the  indenture^ 
the  persons  to  whom  they  are  bound  shall  be  obliged  to  teach 
Aem  some  art,  trade,  or  business,  therein  particularised,  ''  as 
also  reading  and  writing,  and  if  a  boy,  common  arithmetiCy 
including  the  rule  of  three,  and  to  pay  such  apprentice  £S, 
105.  and  a  decent  new  suit  of  clothes  at  the  expiration  of  the 
time  of  service.  The  indentures  shall  be  approved  by  the 
court,  and  recorded."  S.  4.  ^^  Any  one  who  shall  bring  into 
this  State  from  another,  or  shall  introduce  from  one  county  to 
another  any  poor  person,  except  his  father,  mother,  or  chiM, 
unable  to  suf^rt  himself,  and  who  it  is  likely  may  become 
ehargeable  to  the  county,  shall  be  recognized  on  a  warrant, 
which  shall  be  issued  by  a  justice  of  the  county  aggrieved,  to 
appear  at  the  next  cx>unty  court,  to  whom  he  shaU  give  seen* 
rity  Aat  such  poor  person  ahall  not  beoome  cbarget^le  to  thf 
ooiiDty.*'  If  he  refiise  to  give  it,  may  be  committed  izc.  {ike 
law  in  Virginia  be. 
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This  act  respecdng  servants  generally,  for  the  most  part  Ch.  103. 
enacts  common  into  statute  law,  except  however  it  enforces    Art.  1. 
all  contracts  of  service  as  to  white  persons,  sealed  or  not,  v«^>/^^^ 
qyecifically.     The  contract  may  be  assigned  by  consent  of  ^fi/*"*  **» 
parties  before  a  justice  ;  also  passes  to  executors  and  adminis- 
ttators,  and  to  legatees  of  the  master ;  allows  him  to  correct 
by  stripes,  or  by  an  order  of  a  justice  of  the  county,  and  pro- 
vides fer  obhging  the  servant  to  make  up  lost  time  in  service  ; 
secures  to  the  servant  some  special  rights,  and  prescribes  to 
die  master  some  duties  not  contained  in  the  oomnoD  contracts 
of  service,  and  forbids  negroes,  mulattoes,  and  Indians  to 
tnve  white  servants. 


CHAPTER  cm. 


COVENAI^T  ON  CHARTER-PARTY. 


Ksct*  I.  General prinetjfies.    §  1.  This  contract  is  gener-  See  sundry 
ally  by  indenture  of  two  or  more  parts  under  seal.    Part  of  c^S^as"' 
this  instrument  is  usually  like  an  indenture  of  apprenticeship,  and  3/9, 10 
not  an  express  covenant,  but  witnesseth,  that  a  party  has  done  5?"^Tj^?  ^ 
or  is  to  do  so  and  so ;  this,  however,  the  law  construes  a  g.  7.     '  ^  ^ 
covenant  according  to  the  intent.    But  part  of  this  contract  of 
charter-party  is  usually  a  direct  covenant.     As  where  one 
party  lets  bis  vessel  to  freight,  and  covenants  and  agrees  with 
Aie  other  party  that  she  shall  in  and  during  the  voyage,  be 
light,  staunch,  and  strong.  Sec.  in  consideration  whereof  (that 
is,  of  the  covenant)  the  other  party  covenants  and  agrees  with 
the  first  party  to  pay  so  much  freight  Szc.     The  performance 
is  generally  secured  by  a  penalty.     Hence,  the  party  who 
breaks  die  covenants  may  be  sued  in  covenant  broken,  or  in 
debt  for  the  penalty,  at  the  election  of  the  pit.  The  covenants 
in  this  instrument  are  generally  mutual  and  independent.  When 
a  charter-party  is  dissolved ;  Ch.  33,  a.  2,  s.  24,  as  to  freight. 

^  2.  This  instrument  also  is  to  be  construed  accordmg  to  Monoy,227. 

the  intentions  of  the  parties,  and  the  usual  customs  of  mer 3  Rac.  Abr. 

chants.    One  material  article  in  this  contract  commonly  is  ^®*'  '^'^• 
freight.    The  principles  on  which  this  is  due  have  already 
been  considered.  Ch.  33,  Assumpsit  for  freight. 
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Ch«  103.      ()  3.  This  contract  being  expressi  must  be  actuallj  peHbmi' 
Art.  1  •      ed,  notwithstanding  accidents,  according  to  the  sixth  rule,  art. 
v^^-N/'^^  5j  Cb.  101 ;  and  see  Davis  v*  Mure,  Ch.  101,  a.  5* 
^  Bjn*-  1^7,      ^  4.  As  where  the  freighter  brought  covenant  .against  the 
brick  V  Sol-    DS&ster  of  the  ship  for  breach  of  contract  in  not  going  to  Win- 
mond.  A      yaw  in  South  Carolina,  as  he  had  covenanted  to  do.    The 
Wing  caM    declaration  stated,  that  the  deft,  being  about  to  sail  on  a  voy- 
age to  Madeira,  by  charter-party  under  hh  hand  and  seal, 
dated  Oct.  22,  1762,  "covenanted  that  he  would  directly,  as 
wind  and  weather  would  permit,  after  the  discharge  of  his  out- 
ward cargo  at  Madeu^a,  sail  and  proceed  to  Winyaw  in  South 
Carolina,  or  as  near  thereto  as  he  could  safely  get,  and  there 
stay  forty  running  days  from  the  time  of  his  arrival,  if  not 
sooner  despatched,  and  load  his  ship  with  rice  and  other  goods, 
as  the  pit's,  agents  &c.  should  tender  to  be  laden.     In  con- 
sideration whereof  the  pit.  agreed  to  pay  him  freight  at  the 
rate  of  £4.  10«.  per  ton  for  every  ton  deliverad  at  the  port  of 
London,  and  also  two-third  parts  of  port  charges  and  pilotage*^ 
be.     In  this  contract  it  was  provided,  that  if  the  ship  should 
not  arrive  at  Winyaw  by  March  1,  1763,  the  pit.  should  have 
his  option  to  load  her  or  not  on  said  terms,  or  at  the  usual 
freight,  or  to  refuse  the  said  ship  entirely  ;  so  that  the  pit's, 
intention  was  declared  to  the  master  in  forty-eight  hours  after 
his  application  to  the  pit's,  agents  there.  For  performance  each 
bound  himself  in  a  penalty  of  £1200.  • 

The  declaration  assigned  for  breach  :  1.  That  the  said  dbip 
did  not  sail  and  proceed  to  Winyaw,  or  as  near  thereto  as  she 
could  safely  get  in  order  to  load,  but  on  the  contrary,  the  deft, 
did  wilfully  absent  himself  therefrom:  2.  That  he  did  not 
arrive  at  Winyaw  on  said  first  day  of  March,  or  at  any  time 
after,  but  wilfully  absented  himself  therefrom.  Plea  in  bar, 
that  he  did  proceed  with  all  covenient  speed  and  sail  to  Ma- 
deira ;  ^^  but  by  reason  of  contrary  winds  and  bad  weather, 
and  from  no  other  cause,  was  prevented  arriving  there  till  the 
16th  of  February  1763 ;  so  that  it  was  impossible  for  faun  to 
discharge  his  outward  bound  cargo  to  Madeira."  To  the 
second  breach,  the  same  plea,  *^  and  that  it  was  impossible 
after  the  discharge  of  his  cargo  to  arrive  at  Winyaw  by  the 
first  day  of  March."  The  pit.  demurred.  Jud^ent  for  him. 
And  court  decided,  that  this  was  an  express  ii6ovenant  under 
hand  and  seal,  and  a  man  by  such  contract  may  bind  himself 
without  consideration.  Here  the  deft,  had  broken  bis  cove- 
nant, for  he  covenantly  absolutely  to  go  to  Winyaw  by  a  cer- 
tain time.  He  incurred  the  risk  of  getting  there  by  that  time. 
The  words  are  express,  ^'  that  he  would  go  thither,"  and  **  the 
consideration  failed  by  his  not  going"  there  at  all.  The  court 
relied  en  the  cases  of  covenants  to  pay  rent,  and  the  tenant 
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kas  been  bolden  to  pay  it,  though  the  buQdings  were  burnt    Ca.  103. 
down  ;  as  Chesterfield  v.  Bolton,  Comyns'  R.  627.    As  a  gov-     Art.  2.- 
enant  to  repair,  the  tenant  was  held  to  rebuild  when  the  house  y^^s^^^ 
was  burnt,  and  many  cases  cited  on  these  subjects,  post.  ^^  ^^-  ^i'- 

^  5.  i/^an  embargo  fyc»  obstruct  the  execution  of  a  charter'"  2  Vernon, 
party 9  another  may  be  entered  into.     As  where  the  pit.  in  ^^^^ 
London,  hired  the  deft's.  ship  at  £3.  IQs.  a  ton,  for  a  voyage  3  BacoasT" 
to  Bourdeauz ;    an  embargo  was  laid  on  all  merchant  ships 
for  six  weeks  ;  afterwards  the  ship  sailed  to  Bourdeaux,  there 
the  deft,  did  not  discover  this  contract  in  London ;  but  at 
Bourdeaux  made  a  new  one  with  the  pit's,  agents  there,  for 
£6.  lOs.  a  ton ;  and  this  was  adjudged  good  in  an  action  of 
covenant,  and  the  Court  of  Chancery  would  not  relieve,  though 
fraud  was  urged  in  not  disclosing  the  first  contract. 

Under  a  charter-party  10  sail  by  such  a  day,  the  time  cannot  I'ei  Mar. 
be  verbally  enlarged  even  by  the  parties,  as  the  charter-party  ^"'  ^^^* 
IS  a  deed.     But  a  verbal  engagement  may  be  verbally  dis- 
charged before  infraction  of  it ;  but  not  after  the  contract  is 
forfeited,  as  then  a  right  of  action. is  vested. 

Akt.  2.   Who  M  a  party  so  as  to  have  covenant.    ?i  1.  A  j«^JJuP.^iy 
deed  was  thus :    This  indented  charter-party  untnesseth,  that  ^2  Lev!  74.* 
Bmley,  master  and  part  owner  of  the  ship,  with  consent  of  —8  Keb.  M, 
Cooker,  the  other  part  owner,  hath  let  the  ship  to  Child  for  J^^^^,j®l[!"^ 
auch  a  voyage ;  and  he  covenanted  with  Binley  and  also  with  a  Bae.  Abr. 
Cooker  to  pay  £300.     Cooker  brought  an  action  of  covenant  6^—4  Bac. 
against  ChUd,  he  objected  that  only  he  and  Binley  were  the  27/^got'f° 
parties  to  and  sealed  the  indenture.     The  pit.  demurred  ;  and  case.— Lex 
judgment  for  him.     For  it  was  held,  that  though  the  deed  be  2i6^*2t6*l- 
indented,  yet  not  being  inter  partes^  there  may  be  a  covenant  1  salk.  214. 
with  a  stranger,  as  if  it  were  a  deed  poll,  or  in  the  first  person, 
Know  ye,  that  I  be. ;  but  otherwise,  if  the  deed  be  between 
parties,  then  no  stranger  can  have  an  action  on  it.  1  Ch.  on  P.  4. 
,    ^  2.  One  may  be  a  grantee  in  and  sue  on  an  indenture,  4  Bac.  Abr. 
though  not  a  party  to  it ;   as  where  A  by  indenture  leased  ^^' 
lands  to  B  for  forty  years,  remainder  to  C  for  1000  years,  C 
can  recover  his  term,  though  the  deed  is  between  A  and  B 
only. 

^  3.  It  has  been  held,  that  signing  and  sealing  makes  one  a  ^.l*^-  ^^f 
party  to  be  sued,  though  not  otherwise  named  in  the  deed,  but 
in  this  case  no  person  was  named  in  the  body  of  the  deed,  |  £«>.  259. 
and  p.  197  held,  that  one  not  named  in  the  deed  cannot  sue 
on  it. 

§  4.  If  a  deed  indented  He  made  between  two  parties,  and  c^'^i^*" 
a  third  person  is  afterwards  named  in  the  deed  and  comprised  2  roI.  2e. 
in  the  covenant,  and  such  third  person  seals  the  deed,  yet  no 
action  will  lie  for  or  against  him  on  the  indenture,  and  a  re- 
lease from  him  shall  be  void,  for  he  is  no  party  to  the  deed. 
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Ch.  103.  But  if  the  deed  be  poll  as  to  all  men  be,  then  a  covesaoi  maij 
jSrL  3.     be  to  divers  persons. 

v«^*v«^^  $  6.  So  where  an  indenture  of  charter-party  was  made 
3^  ?h'~"  ^^^^^^  ^^®  owners  of  a  ship,  Robert  Pitman,  master,  on  one 
597.  '  ''  P^^y  ^"^  ^  o"  ^®  other,  in  which  the  owners  covenanted  with 
A  and  the  master,  and  A  covenanted  with  the  owners  and  the 
master  be.  with  a  penalty  of  £600,  and  concluded  :  In  wicneas 
whereof  the  parties  abovesaid,  to  these  present  indentures 
have  put  their  seals,  and  the  master  ;  signed,  sealed,  and  deliv- 
ered. In  bar  of  the  action  the  deft,  pleaded  the  master's 
release,  and  the  pit.  demurred.  And  the  court  held,  the  release 
was  no  bar,  for  the  master  was  no  party  to  the  indenture ;  it 
was  only  between  the  owners  and  A.  And  this  difference  wu 
agreed,  when  an  indenture  is  reciprocal  between  parties  as  this 
was,  no  bond,  covenant,  or  grant  can  be  made  to  or  with  any 
one  not  a  party :  but  where  the  deed  indented  is  not  recip- 
rocal, but  is  without  a  between  be.  as  to  all  men  iu^.f  there  a 
a  bond,  covenant,  or  grant  may  be  made  to  divers  sevend 
persons. 

On  this  point  seeTuckerman  e.  Trask  b  al.,  head  of  Debt, 
Ch.  150,  a.  8  ;  and  Smith  v.  Crocker,  Ch.  139. 
3.B0S.I1P.        $  6.  A  executed  a  bond  as  the  joint  and  several  bond  tA 
^».^^*^^'-  himself  and  B,  and  signed  it  "  A  and  B,*'  but  had  no  power 
6  East,  148.     from  B  to  do  50.     B  was  no  party  to  it ;  but  it  was  the  sev- 
eral and  valid  bond  of  A.  2  Taun.  375. 
6  Bio.  298.—      Art.  3.  Several  English  eases.    ^  1 .  Condition  precedent 
3  Bao.  Abr.    or  not.     Though  covenants  are  generally  mutual  in  charter- 
sjones  216.  Parties,  yet  if  there  be  any  thing  to  be  done  by  the  ph.,  which 
— i  EMtytfltt.  in  the  nature  of  the  thing  is  necessary  to  enable  the  defi.  to 
perform  his  part  of  the  agreement,  the  pit.  must  do  it,  or  the 
Yelv.  134.      deft,  cannot  be  sued.     A  promise  to  pay  at  ike  rate  of  $6  a 

ton  must  pay  for  pounds. 
iD.SiE.674,      $  2.  So  a  legal  condemnation  must  be  proved  by  the  plt^ 
Unwinv.        where  condemnation  is  mentioned.     As  where,  in  a  charter- 
citecTft^^om.  P^^Jf  >^  ^^^  agreed  to  employ  a  ship  the  pit.  had  captured, 
D.  PI.  65.       as  soon  as  sentence  of  condemation  should  have  passed ;   the 
pit.  the  captor,  to  recover  freight,  must  shew  the  legal  sen- 
tence, and  that  the  ship  was  condemned  by  a  court  having 
competent  jurisdiction. 
1 0.kE.638,      ^  3.  But  the  survey  of  a  ship,  in  a  certain  mode  agreed 
646,  HoUiam  upon,  is  not  a  condition  precedent  to  a  party's  recovering  for 
paDv ;  aever^  short  tonnage  be. ;  as  where  the  pits,  let  their  ship  to  the  East 
alcai^  cited.  India  Company,  for  a  voyage  to  India  and  back,  and,  among 
others,  were  inserted  these  covenants,  to  wit :    Notwithstand- 
ing the  ship  was  freighted  but  for  903  tons,  yet  the  company 
should  lade  on  board  as  many  goods  as  the  ship  would  safUy 
bring,  and  pay  the  owners  freight  according  to  the  tonnage  of 
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the  ship  for  the  same  ;  and  the  better  to  aseertain  the  tonnage  Ch.  103. 
and  freight  it  was  covenanted,  that  no  allowance  be  made  by  Art,  3. 
the  company  for  deficiency  in  loading  the  ship  homeward,  un-  K^y^J 
less  such  be  found,  on  her  arrival  in  the  Thames,  on  a  survey 
to  be  made  by  four  shipwrights,  to  be  indifferently  chosen  by 
both  parties ;  the  pits,  stated  the  defts.  loaded  903  tons  only, 
and  that  the  ship  would  have  brought  100  tons  more,  for  which 
100  tons  the  defts.  had  refused  to  pay  freight  he.  1st  Plea, 
she  could  bring  but  903  tons,  and  issue  :  2d  Plea,  that  the 
allowance  claimed  for  deficiency  in  loading  the  ship,  was  not 
certified  by  the  persons  agreed  on  he.  Replication,  that  they 
refused  to  give  the  certificate  &£c.,  and  issue.  Verdict  was  for 
the  pits,  on  both  issues ;  motion  in  arrest  of  judgment,  be- 
cause the  tonnage  was  not  averred  in  the  declaration  to  be  as- 
certained and  certified  in  the  mode  agreed  on.  Judgment  for 
the  phs. ;  for  whether  the  survey  he.  was  a  condition  prece- 
dent or  not,  the  pits,  were  entitled  to  recover  as  they  required 
the  certificate  Sec.,  and  the  defts'.  agents  refused  to  give  it ;  the 
defts.  not  fully  loading  the  ship  in  India,  as  they  agreed  to  do, 
broke  their  covenant ;  this  breach  alone  was  a  ground  of  ac- 
tion, and  a  right  of  action  once  vested,  cOuld  be  divested  only 
by  a  non-feasauce  after,  to  wit :  by  not  getting  the  survey  on 
the  ship^s  return  to  the  Thames,  as  this  was  a  circumstance  to 
defeat  the  pits',  right  of  action,  once  vested  ;  whether  called  a 
provisOy  by  way  of  defecuance^  or  a  condition  subsequent^  is 
mere  matter  of  defence  in  the  trial ;  and  as  the  defts.  did  not 
insist  on  it,  after  verdict,  it  must  be  supposed  the  fact  did  not 
exist. 

^  4.     Express  covenant  hinds^  accidents  notwithstanding.  3  East,  28^ 
As  where,  by  charter-party,  the  defts.  engaged  the  pit's,  vessel  ^schank^"* 
in  the  transport  service  of  the  crown,  and  the  phs.  engaged  to  ai.  cited  i  Ch. 
receive  all  such  soldiers  fee.,  as  should  be  ordered  on  board  ®"/{'i**' 
be.,  and  proceed  with  them  to  the  places  named,  and  there  ^  i^^  ^^' 
land   them,  and  so  to  receive  others  and  proceed  in  like 
manner,  till  discharged  from  the  king's  service,  the  pit.  to 
equip  and  man  his  vessel  be.,  and  during  the  service  to  have 
his  full  crew  constantly  on  board,  and  to  receive  a  certain 
freight;  provided,  upon  loss  of  time,  breach  of  orders,  6r  neg- 
lect of  duty  by  the  masters,  **or  from  the  ship's  inability  to  ex- 
ecute or  proceed  on  the  service,"  the  commissioners,  the  defts., 
should  have  liberty  to  abate  out  of  the  fireight  as  much  as  they 
thought  reasonable.     By  the  small-pox  getting  on  board,  the 
crew  was  diminished  and  deserted,  so  that  the  vessel  lay  at 
Quebec  182  days,  unable  to  proceed  for  want  of  hands,  though 
the  master  did  all  he  could  to  procure  them ;  the  commission- 
ers abated  of  the  freight  on  this  account  £2418,  and  the 
court  held,  that  they  might  legaUy  do  this,  though  there  was 
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Cu.  103.  no  fault  in  the  ph.,  or  his  master,  for  the  inability  happened 
Art.  3.    by  sickness,  the  act  of  God ;  but  the  court  said,  the  pit.  had 
<^^s/^^^   expressly  covenanted  to  keep  his  ship  fully  manned,  and  if 
for  the  inability  of  the  ship  he  could  not  proceed,  to  have  his 
freight  abated  from  whatever  cause  this  inability  might  arise, 
his  fault,  or  accident,  or  even  the  act  of  God,  was  just ;  hence 
he  took  upon  himself  to  keep  up  a  certain  number  of  men  in 
all  events,  and  entering  into  such  a  covenant  he  was  bound  to 
provide  accordingly.     It  was  no  improbable  event  that  disease 
might  diminish  the  crew,  in  the  course  of  a  long  voyage  of  a 
year  or  more,  and  inability  in  this  case  meant  a  deficiency  in 
the  crew  as  well  as  a  defect  in  the  ship. 
Sjtf  *  ^^*l^       ^  ^'  Chound  of  damages.     In  this  case  Lord  Mansfield 
said,  the  owners  of  a  ship  on  their  charter-party,  are  answer- 
able for  such  damages  only  as  are  incurred  by  their  own  fault, 
or  that  of  their  servants,  as  from  defects  in  the  ship,  or  im- 
proper stowage  and  not  for  damages  occasioned  by  storms 
&c. ;  and  that  the  owners  are  not  insurers  in  such  cases. 
1  Eip.  870.—      ^  6*   When  the  freight  by  charter-party  is  pro  rata^  as  if 
2Lev.  ia4,    the  deft,  covenant  therem  to  pay  the  pit.  £3  per  ton,  for  goods 
iiex«.Biifiiet  iinported ;   a  breach  is  ill  assigned,  stating  the  deft,  had  not 
paid  for  so  many  tons  and  ofie  hogshead^  for  the  covenant  be- 
mg  only  so  much  a  ton,  there  was  no  freight  for  the  hogshead; 
otherwise  had  it  been  to  pay  so  much  a  ton,  tecundum  ratam. 
aintt.  CI.  ^  7.   Pirates  are  perUs  of  the  sea  in  cases  of  charter-par- 

stvieV^i^     ties.    As  where  in  covenant  on  charter-party,  the  deft,  agreed 
Ptekering  i.    ^^^  certain  freight,  to  make  such  a  voyage  in  a  certain  ship, 
BarUer^—     and  bear  all  losses  as  to  her  and  the  cargo,  except  only 
Am.  212^      P^^  ^f  ***  '*^-    'T^®  declaration  stated,  he  had  not  per- 
performed  his  agreement.     The  deft,  pleaded,  that  in  making 
the  voyage  the  ship  was  taken  by  pirates*  whereby  he  was 
hindered  from  making  the  voyage  according  to  his  agreement. 
The  pit.  demurred  ;  and  judgment  for  the  deft. ;  for  the  court 
held,  pirates  are  perils  of  the  sea. 
4  Inst.  CI.  ^  8.  If  in  a  charter-party  the  deft,  covenant,  that  the  ship,  in 

187  to  191.     ^jjg  voyage,  shall  be  "  well  manned,  victualled,  tackled,  and 
provided  for  ^   and  in  an  action  of  covenant  thereon,  he 
pleads,  that  she  was  well  manned,  victualled,  and  tackled, 
omitting  provided  for^  his  plea  is  bad,  for  provided  for  b- 
cludes  repairs  and  other  thmgs,  not  mcluded  b  the  other 
words.     So  the  plea  is  not,  in  substance,  accordbg  to  the 
contract. 
8  D.liEiM,      ^  9.  In  1796,  the  defts.  engaged  to  carry  goods,  by  char^ 
ciuk  — See   ter-party,  from  Liverpool  to  Leghorn,  and  sailed  from  Liver- 
ante,  Lex       ?^  t^  Falmouth,  and  there  their  vessel  was  detained  two 
Mer.  Amisn.  years  by  an  embargo  laid  by  the  king  in  council,  and  till  fiir- 
^  Bm? i(P.  ^^^  order.    The  court  held,  this  only  suspended  the  contract 
»i. 
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to  carry  the  goods,  and  that  the  defts.  were  liable  to  pay'damages    Ch.  103. 
for  not  carrying  them  to  Leghorn  after  the  embargo  was  tak-     Art.  3. 
en  off.    It  was  urged  for  the  defts.,  that  this  embargo,  perpet-  K^^^^r^J 
ual  in  its  form,  dissolved  the  contract  or  charter-party.    jBut  < 
the  court  of  Sangs  Bench  said,  though  perpetual  in  form,  it 
was  temporary  in  its  nature ;  and  if  this  contract  was  dissolv- 
ed, all  the  contracts  with  the  seamen  &lc.  would  be  dissolved. 

(^  10.  In  this  case  also  the  court  held,  an  express  covenant  g  ^ast,  437, 
must,  in  all  events,  be  performed.  As  in  an  action  of  cove-  Smith  v. 
nant  on  a  charter-party,  between  the  ph.,  owner  of  the  ship  ^''*^"'- 
Portsmouth,  and  the  deft.,  the  freighter.  The  pit.  covenant- 
ed, that  she  be  properly  fitted,  and  receive  at  London  &lc.,  at 
the  deft's.  option,  such  goods  as  he  might  choose  to  ship,  and 
proceed  to  Monte  Video,  and  when  arrived  there  give  notice 
thereof  to  the  deft's.  agent  be.,  and  brmg  back  a  cargo  be., 
to  some  port  in  Great  Britain,  and  there  end  the  said  voyage, 
(the  act  of  (Sod,  the  king's  enemies,  and  dangers  of  the  seas, 
excepted.)  Deft,  covenanted,  in  consideration  thereof,  to  pay 
i£670  a  month,  freight,  and  in  proportion  for  a  less  time,  and 
two  thirds  of  her  pilotage  and  port  charges  of  the  whole  voy- 
age, be.  on  her  arrival  in  Great  Britain.  She  took  on  board 
the  freight,  and  proceeded  for  Monte  Video,  and  on  her  pas- 
sage was  wrongfully  seized,  without  any  fault  of  the  pit.,  bis 
master,  be.  and  detained  in  Africa  by  persons  unknown,  and 
by  them  sent  to  London^  and  long  detained  by  them,  and  till 
liberated  and  restored  to  the  pit.,  when  she  wanted  repairs 
be.,  which  the  pit.  caused  to  be  made  with  all  necessary  des- 
patch, and  that  thence  he  was  ready  to  complete  the  said  voy- 
age, and  gave  notice  to  the  deft,  accordingly,  but  he  refused 
be.,  and  wholly  renounced  the  chaAer-party  be. ;  but  the 
ship,  as  the  pit.  stated,  was  employed  during  the  voyage,  and 
the  freight  amounted  to  £8040  be.  The  court  held  the  dec- 
laration stating  these  facts  bad  in  substance  ;  for  the  freight 
be.  were  to  be  paid  on  the  ship's  arrival  in  Great  Britain, 
from  her  said  voyage,  and  made  to  depend  on  that  event  as  a 
condition  precedent  "  to  the  pit's,  right  to*  demand  the  same;'' 
*'  and  the  ship  never  did  arrive,  at  her  destined  port,  withih 
the  terms  of  the  charter-party,  the  freight  claimed  in  the  dec- 
laration never  became  demandable  by  law ;"  and  as  to  the 
pit's,  offer  to  complete  the  voyage,  its  completion  was  not  a 
thing  he  could  insure,  as  it  depended  on  winds,  weather,  and 
many  accidents,  and  so  not  like  the  cases  of  Jones  v.  Barkley, 
Hotham  r.  E.  I.  Company,  Bright  v.  Cooper,  or  Cook  v, 
Jennings. 

^11.  This  was  an  action  of  covenant  on  a  charter-party  of  ioEa8t,ft5o, 

666,  Have.  ' 
lock  V.  Geddes  k  al.^Smilh  v.  Woodbose,  4  Bos.  &  P.  5232.— Bairuso  9.  Madan,  2 
Johos.148.— 8  Johns  192.— See  1  Maule  &  Sel.  11 1,  Lansv.  Qale.«Wiid v.Forte;  4  Taun.  394. 
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Ca.  103.  affireigtitineiit,  wherAj  the  ph.,  own^r  of  the  ship  Lord  Duor 
Art^  4.    caoi  let  her  to  freightp  to  the  defts.|  for  twelve  oQomhs,  and  fat 
^^^v^k^  such  longer  period  as  they  might  think  fit  to  keep  her  inc. ;  aod 
the  ph.  covenanted,  that,  at  his  expense,  he  forthwith  would 
make  her  tight,  and  strong  Sic.,  for  this  voyage,  and  keep  her 
90  :     Held,  this  was  not  a  condition  precedent  to  his  recovery 
of  freight,  after  the  freighter  had  taken  possession  of  her,  and 
used  her  for  a  certain  period ;  hut  that  if  he  be  afterwards 
delayed,  or  injured  by  the  necessitv  of  repairing  her,  he  has 
his  remedy  in  damages ;     "  but  ii  the  owner  neglect  to  re- 
pair in  the  first  bstance,  he  had  precluded  the  freighter  firon 
making  any  use  of  the  vessel,  that  would  have  gone  to  the 
whole  consideration,  and  might  have  been  insbted  on  as  a  bar 
to  the  action/' 
8  Maule  li  S.      §  12.  jI  deed  inter  partes,  as  between  A  and  B,  cannot 
R.  806, 828.   operate  in  favour  of  a  stranger,  as  C  ;   hence  if  a  charter- 
party,  between  A  and  B,  be  made  in  consideration  of  one  pri- 
or between  A  and  C,  and  A  agrees  in  the  second  to  discharge 
and  acquit  him,  yet  be  is  not  discharged  ; — the  release  of  the 
first  being  pleaded,  pit.  replied  it  was  in  force,  and  thereto  a 
demurrer. 
Mut.  ^J.         Art.  4.  American  cotes.    ^  1.  In  this  case  G.  C.  brought 
ma^lcro!  *^  action  of  covenant  on  a  charty-party,  witnessing  that  he  and 
360.-1-2  Mod!  J.  C.  chartered  the  vessel  ^  the  pit.  only  sealed  the  deed  ;  and 
i^L^'S*'  in  the  several  voyages  to  be  performed,  the  one  to  St.  Ubes, 
— fiCro.247,  ^®<^^oned  in  the  deed,  was  omitted  in  the  declaration*    On 
483.— 1  Bac.  oyer  there  was  a  plea  in  abatement  for  these  variances  be- 
Mod.%7?  tween  the  deed  and  declaration.     It  was  said  the  declaration 
4Bac.Abr.     Stated  that  both  chartered,  when  one  only  sued,  and  he  alone 
17.  sealed,  and  the  promise  is  laid  to  him ;  but  it  was  urged  that 

the  court  should  reject  J.  C's.  name  in  the  declaration  as  fitr- 
plnsage.  The  writ  was  abated  for  these  variances ;  but  leave 
was  given  to  amend  on  the  case  in  the  margin ;  and  held,  that 
idle  or  insensible  words,  or  one  named  in  the  deed,  and  no 
party  to  it,  ought  not  to  be  noticed  in  the  declaration.  When 
the  action  is  on  the  covenant,  it  is  twrplusage  to  recite  the 
penalty ;  and  if  a  proviso  make  a  deed  void  in  a  certain  event, 
the  pit.  need  not  notice  this, — the  deft,  ought  to  shew  it,  as 
such  avoidance  comes  properly  on  his  part. 

SjUt^EMM       ^  ^'  '^**^*  ^**  ^^^^  ^^  *  ^^^  ^^  iei200,  conditioned  that 
Nov.  17M^  '  ^°®   Helme  &;c.,  freighters  of  Needham's  schooner  Polly, 
Needham  v.    should  pay  freight  and  perform  certain  other  covenants  in  the 
^}HX^         charter-party.    The  deft.  Blagge  prayed  oyer  of  the  bond; 
justified,  and  pleaded  performance.   The  plea  was  that  the  pit, 
actio  non^  because  he  had  covenanted  the  master  should  obey 
the  freighter's  orders  be.,  and  he  had  disobeyed  them,  where- 
by the  ph.  had  broken  his  covenant,  making  his  covenants  con- 
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ditioM  preeftdeat    Perfiwinaoce  of  the  odier  eoyeoftnts  wu  Ch.  103. 
pleaded  seweraUy ;  and  that  the  freighters  paid  the  hire  &c.—     Art.  4. 
Replication  did  not  pay  the  hire,  aaid  iflsue.     The  jury  fouod  V/V^^ 
the  penalty  forfeited.    To  the  ju0tifieatioo  or  ber»  the  ph.  de- 
murred generally,  and  recited  Che  eharty-party  perbaiimf  and 
argued  Azi  if  the  pit.  covenuited  as  the  deft,  alleged,  yet  the 
coireoants  of  (he  pit.  and  of  Hehne  kc.  were  mutual  and  inde- 
pendenty  or  the  pit's,  not  a  eondition  precedent  to  Hehne's 
covenant ;  and  that  Needham's  breach  of  covenant,  if  any, 
was  not  to  be  pleaded  in  bar  of  the  freight,  but  if  the  pit.  had 
broken  his  covenant  an  action  lay  against  him.    Judgment 
for  die  pit.  on  this  ground  ;  and  the  court  added,  that  cove* 
nants  in  charter-parties  are  generally  mutual  and  independent. 
And  m  these  hooks  it  is  stated,  that  in  covenant  on  charter-  g  1^^.41.^ 
party,  the  deft,  cannot  plead  a  breach  of  the  covenant  on  the  s  Com.  b. 
ph's*  part  in  bar,  for  one  may  be  less  damaged  than  the  other ;  ^oe. 
but  these  cases  cannot  apply  where  the  perfcNrmanee  of  the 
pit's,  part  is  a  condition  precedent  to  the  performance  of  the 
deft's. 

^  3.  In  this  action  it  was  held,  that  if  A  own  a  part  of  a  8  Mass.  it 
vessel,  and  hire  or  charter  the  remainder,  covenant  to  pay  the  ^'  ^^^^^^  ^^ 
value  in  case  of  a  loss,  he  may  insure  the  whole  as  his  proper- 
ty, though  the  underwriter  do  not  know  that  any  one  has  any 
interest  b  the  vessel  except  A.  In  this  case  A  has  a  special  prop- 
erty in  the  part  he  hires,  and  in  substance  insures  it,  and  such  a 
property  as  may  make  the  whole  vessel  insurable  as  his ;  and 
the  fact  not  communicated  to  the  underwriter,  as  to  the  na- 
ture of  the  ownership  of  the  hired  part,  was  not  stated  to  be 
material,  and  the  court  could  not  presume  it  was  ;  and  if  a  con<» 
cealment  of  a  material  fact,  it  avoided  the  whole  policy ;  but  the 
deft  admitted  the  pit.  was  entitled  to  recover  for  half,  hence 
any  objection  on  that  score  was  out  of  the  question,  for  he 
admitted  the  policy  to  be  valid  in  part. 

^  4.  This  was  an  action  of  covenant  on  a  charter-party.  5  Mass.  tt. 
The,  pits,  owned  the  brig  Ceres,  and  Nov.  4,  1806,  chartered  |J^;,^^®"  ^' 
one  fourth  of  her  to  the  deft,  to  be  used  with  tbem  on  a  voy- 
age from  Biddeford  to  Surinam,  and  back  to  Biddeford,  all 
at  the  pit's,  risk,  the  deft  to  pay  212  cents  per  ton  a  tnonth 
ibr  said  fourth  part  at  the  end  of  the  voyage,  and  one  fourth 
of  the  outfits,  wages,  and  expenses.  She  arrived  at  Demarara, 
and  sold  &c.,  and  took  in  a  return  cargo  for  Boston.  In  re- 
turning she  was  cast  away  on  Cape  Cod,  part  of  the  cargo 
was  lost,  and  the  remainder  damaged.  The  expense  incur- 
red by  the  pits,  b  saving  the  cargo,  and  transporting  it  to  Bos- 
ton he.  was  $830,23;  the  deft's  charter  to  the  time  of  the 
wreck  was  $321,51.  The  pits,  acted  as  agents  &c.  for  all 
concerned ;— the  deft,  received  his  part  of  the  efiects.    The 
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Ch*  lOS.  court  held,  tbat  tbe  deft,  must  pay  one  fourth  of  the  ootfiu 
•4rl.  4«     and  expenses,  and  of  the  wages  till  the  cargo  was  deli?ered 

K^f\^'^^  at  Demarara :    2.  That  the  other  wages  would  have  been  lost 
by  the  wrecki  had  not  sufficient  be^i  saved  to  pay  them :  3. 
That  they  are  a  charge  on  the  property  saved  as  expenses 
towards  the  salvage  :    4.  That  all  was  one  voyage,  aod  this 
not  completed,  no  hire  can  be  demanded  :    5.  That  the  deft. 
may  be  considered  as  receiving  his  goods  at  Cape  Cod,  and 
so  to  pay  freight  pro  raid  itineris  peractiy  that  is,  as  the 
voyage  from  Demarara  to  Eastham  is  to  that  from  Demaran 
to  Biddeford,  that  is,  the  proportion  in  the  respective  rates  of 
freight,  or  according  to  the  benefit  he  received  :    6.  That 
there  roust  be  computed  ^'  the  average  time  that  would  be  em- 
ployed by  the  brig  after  her  outward  cargo  was  discharged  at 
Demarara,  to  her  arrival  at  Biddeford,  if  she  had  not  been 
wrecked."    "  And  the  freight  for  this  voyage  is  to  be  com- 
puted by  the  terms  of  the  charter-par^  at  the  rate  of  213 
cents  per  month.     From  this  sum  must  be  deducted  tbe  ex- 
pense of  the  freight  or  transportation  of  the  goods  fit)m  East- 
ham  to  Boston  and  Biddeford  ;  and  the  remainder  is  a  charge 
on  the  deft."   The  rule  in  Luke  v.  Lyde  is  denied  to  be  ]ust. 
JVote.  By  deducting  the  expenses  from  Eastham  to  Bidde- 
ford out  of  the  usual  charter,  threw  that  expense  on  the  pits-, 
and  was  the  same  as  if  they  had  carried  the  goods  in  their 
other  vessel  from  Eastham  to  Biddeford.     If  the  brig  was  not 
(ulh^  loaded,  another  allowance  is  made.     The  voyage  ended 
at  Eastham  on  Cape  Cod.    The  deft,  pays  nothing  for  land- 
ing the  cargo  there,  or  any  seamen's  wages  afier  tbe  cai^o 
was  discharged  at  Demarara.    The  deft,  pays  the  expense  of 
transporting  his  goods  from  Eastham ;  and  as  he  is  viewed  as 
receiving  his  goods  there,  it  is  immaterial  if  he  brought  them, 
or  received  them  from  the  brig  there.     Quttre  if  the  rules 
here  laid  down  are  perfectly  cousisteot  ? 

Where  the  hire  of  a  vessel  secured  by  charter-party,  and 
detained  in  port  by  an  embargo,  is  recoverable,  see  JMinot  f  • 
Durant,  in  a  former  chapter. 

^  5.  As  to  Coffin  «.  Storer,  reference  may  be  had  to  Cook 
V.  Jennings,  7  D.  &  E.  381,  cited  briefly,  ch.  33.  h^^^^ 
case  the  goods  were  carried  the  outward  passage,  and  the 
vessel  wrecked  on  her  returning,  and  he,  the  owner,  could 
not  recover  freight  on  his  charter-party,  pro  rata,  though  tbe 
freighter  accepted  his  goods.     And  according  to  this  case  the 

Lei  Mer.       pit.  should  have  brought  assumpsit  and  quantum  mervii  bi 

Am.  212,218,  freight  to  the  place  where  the  cargo  was  accepted,  giving  the 
receipt  of  the  goods  by  the  freighter  in  evidence  of  the  agree- 

^  ment,  and  perhaps  the  original  contract  in  support  of  the  rate 

under  the  quantum  meruit* 
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^  6.  In  this  case  the  deft,  advertised  a  ship  for  freight  to  Cfl.  lOS. 
Madeira.    The  ph.  loaded  flour  on  board,  and  after  this  and    Art.  4. 
before  she  sailed,  A  attached  her  for  debt  due  to  him  from  the  ^^'v>J 
owner,  for  whom  the  deft,  acted  as  agent.    The  voyage  was  J^{|^^'"" 
broken  up  and  the  pit's,  flour  relanded  and  sold  at  a  loss.  ai^.  ^^ 
Held,  the  deft,  was  not  liable  for  the  damages  sustained  by  the  Jojoeviuitf. 
pit/ 

$  7.  The  deft,  and  four  others  owned  the  brig  Mary.  Two  lo  M^][^ 
of  them  under  their  seals  executed  a  charter-party  for  them-  9^aci|^r& 
selves,  and  the  other  owners,  to  the  hirer,  (the  pit.)  Held,  fonr  otlien 
the  two  only  were  liable  to  him,  as  some  cannot  bmd  other 
partners,  or  part  owners,  by  sealed  instruments :  2.  Held, 
the  pit.  could  not  have  case  for  the  repairs  abroad  against  the 
owners,  he  having  security  therefor  by  deed,  the  charter-par^, 
which  merged  die  impUed  contract:  3.  The  hirer  cannot 
maintain  case  for  his  being  obliged  abroad  to  advance  his  own 
money  to  repair,  for  the  loss  of  the  profits  of  the  money  so 
advanced  :  4.  Where  the  vessel  is  in  good  order  when  she 
enters  on  the  voyage,  the  owner  or  charterer  bound  by  char- 
ter-party, to  keep  her  tight  he.,  is  only  bound  to  repay  what 
the  hirer  necessarily  or  reasonably  advances  for  the  purpose* 
He  has  the  possession,  and  must  repair  abroad  in  the  first  in- 
stance. 

^  8.  Held,  the  charterer  of  a  vessel  is  bound  to  victual  and  10  Mais.  R. 
man  her  without  any  express  stipulation  in  the  charter-party  ^^^fed! v. 
to  that  eflfect,  unless  a  diflerent  intention  is  apparent  from  the  Lord, 
instrument :    2.  Where  a  master  of  a  vessel  had  received 
funds  from  the  charterers  for  the  payment  of  the  seamen's 
wages,  and  he  notwithstanding  suffered  the  vessel  to  be  libel- 
led for  the-  wages,  whereby  the  owners  were  obliged  to  pay ' 
them  in  order  to  relieve  their  vessel,  the  master  was  holden 
liable  to  them  for  the  amount  so  paid  by  them,  in  an  action 
for  monies  laid  out  and  expended,  though  the  charterers  were 
indebted  to  him  to  the  amount  he  so  received  of  them.    The 
master  was  liable  for  the  wages,  and  the  pits,  were  not.  Mars- 
ton  ta  Burbanks,  the  charterers  being  substituted  as  owners 
for  that  voyage  by  the  charter-party  ;  but  the  pits',  vessel  was 
liable  for  them,  and  when  libelled  they  were  obliged  to  pay 
them  to  get  her  released  ;    this  legal  compulsion  on  the  pits, 
to  pay  the  debt  the  master  owed  was  equivalent  to  bis  request 
to  them  to  pay  it. 

^9.   Covenant  on  charter-party  of  Dec.  17,  1811,   by  nMa«.R. 
which  the  pit.  let  to  freight  his  schooner  Fame,  for  a  voyage  Hnirtt^l  ^' 
from  Boston  to  Savannsdi,  and  thence  to  a  port  in  the  West 
Indies,  thence  to  Boston,  with  liberty  to  return  from  the  West 
Indies  to  any  port  in  the  United  States,  thence  to  Boston ; 
freight  to  be  paid  by  the  defts.  $2,17  per  ton  per  month,  and 
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Ch.  10S«  fo  in  prqK>rtioii  bc^-«4o  be  pud  in  thirty  days  after  her  re- 
Art.  4.     tiuro  to  Boetoo.    She  performed  her  first  passages,  and  was 
Vi^it'^^  eaptured  on  her  return  firom  Savannah  to  Boston.     HeM,  the 
hire  was  due  to  the  discharge  of  her  cargo  at  the  port  (Sa- 
vannah,) from  which  she  htss  sailed  for  Boston,  thon^  urged 
the  whole  wae  but  one  voyi^e,  but  heki,  the  rule  of  distinct 
voyages  applied. 
iiHskB.        %  10.  CpeeiumI  en  tkmrt^T'pmrtfyhy  which  the  pits.  let 
^>*"^  ^  their  brig  Washington  to  the  deft.    The  master  was  prevented 
Baidwia.    ^'  delivering  by  a  beisure  ioi  the  defiuikof  the  freighter.     Held, 
the  owners  were  entitled  to  their  hire,  as  on  an  actual  delivery. 
Deposition  tii  ftrftimam  caanot  be  used  b  evidence  if  not  i»- 
eoided  within  three  months  from  its  caption. 
^o^Biti^        ^11.  Replevin  ;  pica,  property  in  a  stranger;  replicatioo, 
V.  Wi%M^    property  in  the  pk.  and  issue.     Feb.  3,  1813,  the  defts.  char- 
si-  tered  their  ship  la  Brown  &;c.,  merchants  of  Plymouth  in  Eog» 
land,  to  proceed  to  Savannah  and  take  a  cargo  of  timber  and 
other  woody  and  proceed  to  Plymouth  or  some  other  port  in 
England.    She  proceeded  to  Savannah,  and  there  took  in  her 
cargo,  purchased  for  the  said  house  by  E.  Brown,  their  ageDt, 
who  for  them  entered  into  the  charter-party.     After  loaded, 
and  befcne  she  could  sail,  and  April  15,  1812,  the  United 
States  laid  an  embargo.    This  prevented  her  sailing.     E« 
Brown  agreed  m  writing  with  the  master,  that  the  ship  should 
he  carried  to  New  Bedford,  (where  she  belonged)  there  sc 
remain  till  the  embargo  should  cease.     Before  this  the  master 
had  signed  bills  of  lading  in  common  form,  one  of  which  bad 
been  sent  to  said  house.    After  she  arrived  at  New  Bedford 
war  was  declared  between  the  United  States  and  Great  Bri- 
tain.    Said  E.  Brown  testified  his  said  principal  had  by  letter 
authorized  him  to  dispose  of  the  cargo  in  America,  on  accocmt 
of  the  war,  and  thereby  he  sold  it  to  the  ph.  for  a  valuable  and 
sufficient  consideration,  of  which  he  gave  immediate  notice  to 
the  defts.  Pit.  claimed  and  tendered  to  them  $320  for  the  ex- 
penses of  unlading  the  cargo,  dockage,  he. ;  they  refused  to 
deliver  it,  alleged  they  ougfcrt  to  be  paid  their  freight,  at  least 
from  Savannah  to  New  Bedford,  and  bad  a  right  to  retain  till 
the  bill  of  lading,  sent  to  England,  was  returned  or  canceled. 
Judgment  for  the  pit.,  as  he  was  entitled  to  the  cargo,  pajriag  the 
expenses  ot^unlading,  without  paying  any  freight,  and  though  the 
master  had  signed  bills  of  lading  promising  to  deliver  the  cargo 
in  England.     Held,  also  E.  Brown  was  a  legal  witness  ;  nor 
was  the  pit.  bound  to  ofiTer  indemnity  against  the  said  ImU  sent 
to  England.    No  freight,  for  her  sailing  to  New  Bedfixd  was 
no  part  of  the  voyage,  but  by  mutual  consent  for  the  conven- 
ience of  both  parties.     Contract  was  afterwards  dissc^ed  by 
the  war ;  said  bill  lost  its  validity  by  the  war*    The  contvact 
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could  not  be  performed  without  violating  the  laws  of  the  coun-  Ch.  103. 
try  ;  also,  the  owners  of  the  cargo  authorized  its  sale  here  ^  the    Art.  4. 
embargo  suspended  it.  v^^n/*^^ 

§  12.  fVhere  tht  freighter  having  his  option  as  to  portSy  \^^^^^^ 
denied  one^  he  ought  to  go  to  another.  The  pit.  let  his  ship  Lawrence^ 
to  freight  by  charter-party  to  the  defts.,  for .  a  voyage  from  al. 
New  York  to  Gibraltar,  Cadiz,  and  Malaga,  all  or  either,  as 
the  defts.  chose ;  allowed  forty  working  days  to  unload  and. 
load  in  Europe.  And  if  the  defts.  detained  her  longer  than 
this  time,  to  pay  £5.  10«.  a  day  for  demurrage.  She  was 
captured  and  carried  to  Gibraltar,  and  released  and  sailed  for 
Cadiz,  where  she  arrived  June  10,  and  was  refused  an  entry, 
because  she  had  been  to  a  British  port ;  but  was  always  at 
liberty  to  leave  Cadiz.  August  26  was  permitted  to  enter, 
she  then  landed  her  cargo  and  received  another  aboard,  and 
arrived  at  New  York,  September  28.  Held,  the  owner  was 
entitled  to  demurrage  £5.  10^.  a  day  from  the  freight  after 
forty  days  &c.  at  Cadiz.  The  prohibition  there  being  perma- 
nent in  its  nature,  the  defts.  had  an  option  to  proceed  to 
another  port  when  they  pleased.  The  detention  at  Cadiz  af- 
terwards was  at  the  instance,  and  for  the  benefit  of  the  defts. 
The  forty  working  days  commenced  June  21,  when  an  entry 
was  refused. 

^  13.   Vessel  and  cargo  brought  in  by  salvagers  does  not  i  Jobns.R. 
earn  freight  ^c.     The  phs.  chartered  their  vessel  to  the  deft.  ^iZu^L*^*'' 
from  New  York  to  St.  Lucia  and  back  for  $2760.     $1800  "'  *^''^"'^''* 
part  to  b^  paid  at  St.  Lucia  on  delivering  the  outward  cargo, 
and  the  rest  on  delivery  of  the  homeward  one  at  New  York. 
Returning  home,  meeting  with  some  injury,  she  was  abandon- 
ed ;  found  and  broaght  into  New  York  by  another  crew  ;  and 
they  allmred  half  for  salvage  and  half  to  the  owners  of  the 
goods.    In  covenant  on  the  charter-party,  held,  the  owner  was 
not  entitled  to  freight  on  said  residue,  for  here  was  no  delivery 
of  the  cargo  according  to  the  charter-party. 

$  14.  Reciting  one  deed  or  indenture  in  another,  is  only  i  Dallas,  167. 
evidence  against  the  party  claiming  under  it ;  and  every  ex-  ^^**"f '  ^•"' 
ception  or  uncertainty  in  a  deed,  whether  charter-party  or  99.  ' 
other  deed,  is  to  be  taken  most  strongly  against  him  rosdcing 
the  exception  or  creating  the  uncertainty. 

^15.  Goods  were  carried  to  the  destined  port  and  accepted  4  Dallas,  466, 
by  the  consignee,  whose  business  it  was  to  get  leave  to  land  Jng'co.of  N. 
the  caigo  ;  but  the  government  there  did  not  allow  them  to  be  America, 
landed,  and  they  were  brought  back  again.     Held,  an  action 
lay  on  the  charter-paity  to  recover  the  freight  &c. 

$  17.  The  master  of  a  ship  alone  agreed  with  the  ph.,  a  ?jS***"*  ^*' 
merchant,  for  the  freight  of  the  ship  at  eighty  tons  by  charter- 
party,  to  sail  from  London  to  Falmouth  and  thence  to  Barce- 
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lona,  and  not  to  alter  the  voyage,  and  there  to  unlade,  at  a  cer- 
tain rate  per  ton  ;  and  for  performance  the  roaster  bound  the 
ship,  tackle,  be.  valued  at  £300.  He  deviated  and  com- 
mitted  barratry,  by  which  the  pit.  in  effect  lost  his  voyage  and 
goods*  The  pit.  had  a  sentence  against  the  master  and  ship 
at  Barcelona,  confirmed  in  a  higher  court  in  Spain.  The 
owner  brought  trover  for  the  ship ;  the  pit.  exhibited  his  bill 
(or  relief  against  this  action  ;  also,  against  another  action  for 
the  freight.  Held,  as  the  charter-party  valued  the  vessel  at  a 
certain  sum,  the  other  was  not  further  liable  ;  and  the  master 
was  liable  for  deviation  and  barratry* 

^18.  Action  of  covenant  on  a  charter-party.  By  it  the  ph. 
let  to  the  deft,  to  freight  the  brig  Federal,  on  a  voyage  to  be 
made  by  the  deft.  "  from  Boston  to  the  coasts  of  Africa,  and 
back  to  the  United  Slates,  where  she  was  to  be  discharged  ;'* 
and  covenanted  among  other  things,  that  the  deft,  or  his  agent 
might  lade  on  said  brig,  '*  as  well  at  Africa  as  at  Boston,"  anjr 
goods  they  should  think  proper,  contraband  goods  excepted. 
The  freight  was  at  a  certain  rate  per  month,  and  at  that  rate 
for  a  less  time,  and  to  be  paid  in  thirty  days  after  her  return 
to  Boston  ;  deft,  to  pay  all  port  charges  &c.  and  to  deliver 
her  to  the  pit.  on  her  return  to  Boston,  the  dangers  of  the  seas 
excepted.  She  sailed,  and  touched  and  traded  on  the  coasts 
of  Africa  at  Goree  and  several  other  places ;  sailed  for  Prince 
Island,  where,  after  careening,  she  took  in  wood,  water,  &;c. 
and  there  finished  her  trading,  a  small  part  of  her  outward 
cargo  remaining  on  board,  thus  traded  three  months,  in  which 
time  a  return  cargo  was  made  up.  In  returning  to  the  UDit^d 
States  she  was  captured  as  prize  of  war  and  carried  to  Hali- 
fax. Held,  hire  was  due  to  the  pit.  from  the  inception  of  the 
voyage,  till  half  the  time  was  expired  she  spent  at  the  last 
place  she  visited  on  the  coasts  of  Africa  for  the  purposes  of 
trade.  This  by  the  marine  law,  by  the  common  law,  and 
the  covenant,  hire  was  due  to  the  time  of  the  capture.  By 
the  marine  law  the  contract  is  divisible  and  construed  equit- 
ably, and  the  owner  is  to  be  paid  in  case  of  capture  or  other 
destruction  of  his  property,  for  so  much  of  the  term  only  as 
his  vessel  is  earning  profit  for  the  hirer.  And  where  the  voy- 
age is  divisible,  it  is  viewed  as  two  voyages,  out  and  home  ; 
and  if  the  contract  be  unavoidably  dissolved  in  the  return 
voyage,  the  hire  is  paid  for  the  outward  voj^ge  as  seamen's 
wages  are  &c. 

^19.   Where  the  whole  hire  is  paidj  though  the  vessel  be 
long  detained  by  capture  ^c.     Covenant  broken  on  a  cbarter- 

!>arty,  dated  September  9,  1812,  by  which  the'  pits.  let  to 
reight  to  the  defts.  the  brig  Mentor,  on  a  voyage  from  Boston 
to  Alexandria,  thence  to  Spain  or  Portugal,  thence  to  St. 
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Ubes  or  Tortugas  and  back  to  Boston  or  New  York,  at  the  Ck.  103. 
rate  of  $S  per  ton  per  month,  and  so  in  proportion  for  a  less     Art.  A. 
time,  as  said  brig  should  be  continued  in  the  deft^s.  service  ;  v,-^*v-^^ 
said  hire  to  be  paid  at  the  port,  of  discharge  in  Europe  as  far 
as  then  due,  and  the  residue  in  thirty  days  after  her  arrival  in 
the  United  States  ;  defts.  to  victual  and  man  her  during  the 
voyage,  and  to  pay  port  charges  and  pilotage.     Pits,  averred 
she  was  taken  into  the  defts'.  service  September  9,  1812,  and 
arrived  at  Lisbon  Nov.  14,  1812,  and  at  Boston,  June  20, 
1813;  whole  hire  unpaid  he.  Oyer,  and  plea  in  bar,  she  was 
captured  Jan.  6,  1813,  whil^  returning  from  St.  Ubes  to  Bos- 
ton and  taken  from  the  defts.  forcibly,  carried  into  Gibraltar  '^ 
and  there  detained  till  May  10,  1813,  and  that  they  had  paid 
all  the  hire  due  to  the  pits.    Issue,  if  so  paid  or  not. 

Held  1.  The  owniers,  the  pits.,  were  entitled  to  the  whole  See  Ch.  40,1 
hire,  without  any  deduction  for  the  time  of  detention  by  such  q^^{^  ^"^ 
capture,  for  she  was  all  the  time  in  their  service,  and  the  con-  g.  li.— in "  ' 
tract  was  not  dissolved  by  the  capture  and  restoration  any  M0II07B.2, 
more  than  by  capture  and  re-capture  :    2.  The  charges  paid  cb's^^Ta* 
by  the  hirer  to  get  a  restoration  of  vessel  and  cargo  Were  a  •.  19. 
general  average  on  vessel,  cargo,  and  freight,  according  to  L9^^if  ^ 
the  value  of  each  at  the  place  of  detention :    3.  The  wages  a.  9^8.83,    ' 
and  provisions  of  the  crew  during  the  detention  were  a  charge  may  be  con- 
on  the  freight :    4.  Had  she  been  condemned  as  prize,  the  ^^ 
contract  of  aflfreightraent  &c.  had  been  dissolved  ;   by  the  2  caines'  R. 
restoration  it  appears  the  captors  had  no  right  to  seize  her  or  267.— Ch  67, 
to  interrupt  her  voyage  ;  nor  could  they  dissolve  prior  ^^^'  Qu*Ik^'% 
tracts  &c. ;  secus^  if  condemned  :    5,  Only  net  freight,  after  g.  25.  '  *  ' 
deducting  wages  and  provisions,  is  brought  into  general  aver- 
age in  such  a  case. 

$  20.  If  one  of  a  partnership  take  a  charter-party  in  his  own  1  Day's  Ca. 
name  only,  the  partners  cannot  have  an  action  on  it.     The  Meadi^om- 
principle  holds  in  regard  to  a  promissory  note  made  by  one  Hnson/Rip- 
alone  of  two  partners,  in  the  name  of  one  alone.  J«y  ^'  King«- 

^  21.  Declaration  in  covenant  by  master  of  a  ship  against  3"v?^nt.344 
the  freighters  for  not  fully  loading  her,  and  for  not  paying  full  3oO. 
freight,  and  for  primage  according  to  the  charter-party :  1st 
plea,  non  est  factum  :  2d  plea,  prevented  loading  by  quaran- 
tine &c. :  3d  plea,  did  not  keep  her  on  demurrage  :  4th 
plea,  deft's.  assigns  fully  loaded  &lc.  :  5th  plea,  goods  could 
not  be  procured  &c.  at  M.,  offered  fully  to  bad  her  at  B : 
6th  plea,  no  primage  due.  Each  plea  was  to  each  breach 
assigned. 

^  22.  Declaration  on  a  charter-party  of  affi-eightment  for  3  wentw. 
the  full  freight,  when  the  deft,  would  only  pay  part ;  also,  for  360  to  378. 
demurrage  at  loading  and  unloading  ports  against  the  freighter; 
other  declarations  on  charter-parties;  and  pleas  of  non  est 
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Ch.  103.  factum,  oon-performance  by  the  pit.  be.    Replicatioo,  did  un- 

Art.  4.     load  he. ;  demurrer  and  joinder.     Ptea,  ship  was  wreeked. 

v.^^v'^^  RepIicatiOB,  that  the  deft,  deserted  the  Aip ;  rejoinder  and 

issue.      Declaration,  American    Precedents,  252,    Story's 

Pleadings,  pleas  183,  188. 

6  Wentw.  98^      $  S^-  JPleoSf  forms.     Deft,  paid  the  freight  be.  ;  did  not 

keep  the  ship  on  demurrage  for  thirty  days,  but  only  twelve 
days,  for  which  he  paid  the  pit.  Other  pleas,  93,  145.  Dec- 
larations, pleas,  be.  7  Wentw.  27  to  38  ;  1  Lutw.  704.  Form 

7  Went.  41]    ^^  *  '^^8  special  plea,  7  Wentw.  409,  411.  Replication,  A.  B. 
413.  '  put  unlawful  goods  on  board,  without  pit's,  consent;  ship  seiz- 
ed be. }  rejoinder  with  consent. 
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